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HEPEIMOBA

3anmydeHHsl 3axXMCHHKAa JI0 Yy4YacTi y ciliguux (pO3IIyKOBHX)
1 TPOIIECYyaTbHUX JisIX MOXXKHA BH3HAYUTH SK OJHY 13 HAWBaXUIMBIIIAX
rapaHTiii 3a0e3leYeHHs] CIPaBeIMBOTO KPHMIHAJIBHOTO CY/JIOYMHCTBA,
a/DKe 1€ CIpHs€ NOTPHMAaHHIO Ta 3aXHUCTy OCHOBOIOJIOKHHX IIpaB
IiJI03PI0BaHOTO0, OOBHHYBAYEHOT'0, YHEMOKIIMBIICHHIO X 0OMEXeHHs abo
MIPOTUIIPABHOT'O TOCSITAHHSI HUX, MiHIMI3allif0 TCUXOJIOTIYHOTO THUCKY Ha
0oco0y Tomo. YYacTh 3aXHCHHKAa TapaHTye JOTPUMaHHS HOPMAaTUBHO
3aKpIMIEHUX BHMOT, IO BHCYBAIOThCS JI0 TOPSAKY peamizailil Ciiauux
(pO3WIYKOBHX) 1 MpolecyalbHUX [iif, BHU3HAYEHHWX HAI[IOHAJIBHUM
1 MDKHapOJHHM 3aKOHOJABCTBOM, a TaKOX C(HOPMOBAaHUX MPAKTUKOIO
€BpoOIEHCHKOr0 Cyay 3 MpaB JIIOJUHH. Y TOJNANBLIIOMY II€ CTBOPIOE
Ha/IiiHU I 3aXKCT BiJl HEOOIPYHTOBAHOT'O OOBUHYBAUCHHSI.

3 ommsay Ha OCOOMMBOCTI BOEHHO-TIONITHYHOI CcHTyauii, IO
posmouana CcBOE€ akTUBHE mepedopMaTyBaHHs Yy motomy 2022 p.,
[Ipe3nnenT Ykpainu BUJIaB yKa3 IIpoO 3alpOBAHKCHHS IIPABOBOTO PEXUMY
BOEHHOT'O CTaHy Ha BCiil TepuTopii kpainu. IOpuauYHUM HACIIAKOM LBOTO
KPOKY CTajo BCTAQHOBJICHHS II€BHHX OOMEXEHb y NPaBOBOMY CTaTyci
YUYaCHHUKIB cycijbHuX BimHocuH. [lompu Te, mo Konctutynis Yxkpainu
BU3HAYa€ BUYEPIHMI Iepenik mpaB i cBOOOJ JIOAWHU Ta TPOMaJSHUHA,
a TaKOX MpaB 1 3aKOHHHUX IHTEPECIB IOPUIUYHHUX OCi0, SIKi MOXYTh OyTH
oOMexeHi il yac BOEHHOTo CTaHy. BomHOYac BOHa HiTKO 3aKpiILIIOE
mpaBa, L0 He MUISAraloTh >KOJHUM oOMexeHHsM. Lli TonoxeHHs
BimoOpakeHi ¥ y HU3II IHIINX 3aKOHOJABUMX akTiB. 3 METOIO
3a0e3nedeHHsT cTaOimpHOCTI (YHKIIOHYBaHHS JEpKaBHUX IHCTHUTYTIB,
OprafiB IyONIYHOTO agMiHICTPYBaHHS Ta CYIOBOI CHCTEMH OCOOIHBY
aKTUBHICTH TposiBIuIa BepxoBHa Panma Ykpaiau. YIpogoBx OCTaHHIX JBOX
POKIB TapIaMeHTOM YXBAJleHO 3HAYHY KUNBKICTh 3aKOHIB 1 IOCTAaHOB,
SIKUMHA OyJI0 3aIpOBaHKEHO HOBI IMITXOAM IO TPABOBOTO PETYIIOBAHHS
OKpeMux cdep CyCHiTbHHX BIiAHOCHH. 3MIiHM TOpPKHymHCS 1 chepu
KpUMIHAJBHOI IOCTHILII, 1€ YIaCHUKHU TPOBAHKEHHS 4acToO OyiH 3MyIIeHI
JIATH B YMOBaX «EKCTPEHOIO» pEXHMY, NpALIOOYM HAa MEXi CBOIX
poeciitHNX MOKITMBOCTEH.

Ocob6muBocCTI 3IiCHEHHS KPUMIHATHHOTO MPOBAKCHHS T Yac
BOEHHOTO CTaHy 3a3HAJM MEBHUX TpaHcdopmariii. Tak, 3akoHOM YKpaiHu
«IIpo BHeceHHs 3MiH 10 KpuMIHANIBHOTO MPOIECYaTHHOTO KOJEKCY
VYkpaiHu 100 YIOCKOHAJIEHHS TMOPS/AKY 3IHCHEHHS KPUMIHAJIBHOTO
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MIPOBaDKEHHS B YMOBaX BOEHHOTO cTaHy» Bij 14 kBiTHs 2022 p. Ne 2201-
IX cytreBo nonoBHeHo c1. 615 KIIK Ykpainu Ta BBeZieHO HOBY CT. 615-1.
Hapani 10 kxpuMiHAJIBHOTO MTPOLIECYILHOTO 3aKOHOABCTBA OyJI0 BHECEHO
HU3KY ITOJIAJIBIINX 3MiH, 1[I0 CTUMYJTFOBAJIIO HAYKOBI IOCIIPKEHHS, & TaKOX
chopMyBao HOBI TEHJIEHIII Yy MpakTHIi CIITYUX, HPOKYPOPiB
i amBokatiB. Ile 3akoHOMIpHO, ajpKe, sK 3a3Ha4yaeTbcs y (haxoBid
JiTepaTypi, CQPEKTHBHICTh KPUMIHAJIBLHOTO TMPOBADKEHHS B YMOBax
BOEHHOTO CTaHy O€3MOCEPEIHBO 3aJICKHUTh B SKOCTI KPUMIHAJIBHO-
MpOLIeCyalbHUX HOPM. Y IBbOMY KOHTEKCTI aKTyami3yeTbcs HOTpeda
BJIOCKOHAJICHHSI ITPABOBUX T4 OPTaHi3allifHO-TaKTHYHHX 3aca/l TPOBE/ICHHS
cmiuux (pO3LIYKOBHX) Ta IHIIMX TpOlECyalbHUX /il 3a ydacTio
3aXMCHHKA B YMOBaXx Jil BOEHHOTO CTaHy.

OcraHHi 3MiHHM, SKHX 3a3HaJO KpHMIHAlbHE IMpoIeCyaIbHe
3aKOHO/IaBCTBO, 3yMOBJICHI IOTPEOOFO BPETYJIFOBaHHS MTOPSAKY 31 CHEHHS
KpI/IMiHaHBHOFO IIPOBA/PKEHHS B YMOBax IIPaBOBOI'0 PEXKHUMY BOEHHOTO
CTaHy, JOJANU I OUThIIOI HEOJHO3HAYHOCTI Y MOPSIOK BUPIIICHHS
OKpPEeMHUX 3alMTaHb, 110 BUHUKAIOTh IMiJ Yac 3MIHCHEHHS KPUMiHAIbHOI
npouecyanbHoi AisuibHOCTI. Lle cTocyeThes, 30KkpeMa, TaKuX 3aluTaHb, K
JMCKyCiHHa ~ y4acTb 3aXMCHHMKa Yy CIHiA4uXx  (PO3LIYKOBHX)  IifiX,
oco0mBoCTI (ikcarlii Xoay Ta pe3ysbTariB CIiA4uX (PO3LIYKOBHX) MiH,
MPOBEJICHUX y TakoMy ¢opMmaTi Ta iH. Ile JoaaTkoBO MOPOAMIO AUCKYCIl
y HAyKOBId IUIONMHI Ta TOCTaBMJO CTOPOHH  KPUMIHAJIBHOTO
NPOBaDKEHHS  Iepel  3aBIaHHAM  BHpIIIEHHS HOBHX  3aBIaHb
y HaJCKJIQJHHH MepioJl He TUIbKU ISl IPABOOXOPOHHHUX OPraHiB, a i s
YCBOT'0 YKPaiHCBKOT'O Hapo.y.

[Muranns peanizanii y KpUMiHAILHOMY MPOBADKEHHI 0COOM TpaBa
Ha 3aXHMCT, @ TAKOXX TAKTUYHI OCOOJIMBOCTI y4yacTi 3aXMCHUKA B CJIT4UX
(po3mrykoBHX) 1 MpoOILECyalnbHMX  HisIX  BHUCBITIEHI B pobOTax
C. €. Abmamcekoro, O. II. Anenina, JI. I. Apkymi, [ B. Bacucroi,
T. B. Bapdonomeepoi, B. 1. I'amarana, 1. B.InoBiok, B.I. I'oHuapenka,
IO. M. I'pomeBoro, B. O.I'yceBoi, O.M.'ymina, H. O. I'yroposoi,
A. S Qy6uncekoro, B. A. XKypasms, O. B. Kamminoi, B. C. Ky3smiuosa,
O. IL. Kyunacekoi, JI. M. JIoboiika, T. O. JlockyroBa, €. [I. JIyk’sHumkoBa,
B. T. Mansapenka, M. M. Muxeenka, B.T. Hopa, /. II. [luceMenHoro,
M. A. Toropenskoro, B. O. IToremtomxka, I". O. Crinuroi, I'. K. TerepsaTauxk,
B. M. Teprummnka, . b. Cepreesoi, O. B. CroBou, 1. A. Titko,
JI. 1. Yoanosoi, B. I ®apunnanka, T.I. ®ominoi, . M. Llexana,
IO. M. Yopnaoyc, B. M. llleBuyka, B.IO. llemiteka, M. B. [llemiTeKa,
B. IT. IIu6iku, O. I'. Mwmo, M. €. Hlymuna, O. I'. SIHoBCcHKOI Ta iH. [Tlompu
BarOMHUIl BHECOK Y4YCHHX, KOMIUICKCHHX JOCIHIJDKCHb, MPUCBIYCHUX
mpobaeMaTuIli opratizaiii i TaKTUKH TMPOBEACHHS CIITUMX (PO3IIYKOBHX )
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1 mpomecyanbHUX i 32 yYacTIO 3aXHCHHKA, OCTaHHIM YacoM
Yy BITUM3HSHIN NpaBHUYIH HAYII TPOBEEHO HE 0YII0, X04a OKPEMI acleKTH
TaKo1 JisUTHHOCTI 3a3HAJM CYTTEBUX 3MiH i HAOYJIM B YEPTrOBUH pa3 armorero
cBO€l akTyanpHOCTI. Lle, 30kpema, 3yMOBIIeHO mporiecamu nH(poBizalii,
sIKa HE OMHUHA€ 1 cepy KPpUMIiHAIBHOTO CyJIOYMHCTBA, 3aIPOBA/KEHHIM
MIPaBOBOTO PEXUMY BOEHHOTO CTaHY U iHIIMMU YMHHUKaMH. Y 3B’S3KY
3 [MM BBO)XAEMO, 1110 0OpaHa Mpo0JieMaTHKa € aKTyaJIbHOIO Ta BXKE JJaBHO
nmorpedyBaJia CBOTO IPYHTOBHOT'O JIOCIII JDKEHHSI.



PO3/ILT 1

INPABOBI 3ACA/IN YYUACTI 3AXNCHHUKA
Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI

1.1. Tene3a Ta po3BHTOK HAYKOBHX [0C/IiIKeHb IOA0 yIACTi
aJBOKATa-3aXMCHUKA Yy KPUMiHAJLHOMY NPOBAKeHHI

3aXuCT mpaB Ta IHTEPECIB JIOAWHU € OJHHMM i3 0a30BHX 3aBIaHb
MIPAaBOBOI Ta COIIAJIHOT JIEpKaBH, a/pKe caMe Il KaTeropil € HEeBia €MHOIO
CKJIaIOBOIO TIPAaBOBOI0 CTAaTYCy KOXKHOTO I'poMaisHMHA. BimmosimHo 1o
JOKTPUHAIBHUX  KOHCTHTYLIHHUX 1 KPUMIHAJIBHUX IPOLECyaJbHUX
MOJIOKEHb NIPaBO Ha 3aXHCT € CHUCTEMOYTBOPIOIOUOIO — 3acazoro
KPUMIHAJIBHOTO TPOBA/DKEHHSI Ta SAPOM KOHCTHUTYLIMHUX TapaHTid
CIIpaBeUINBOTrO cyxy. Lle 3yMoBIeHO THM, 110 IpoOJieMa rapaHTyBaHHS Ta
NPAaKTUYHOTO 3AIMCHEHHA IpaB 1 cBOOOA JIOAMHM I rpoMaasHHHA
BiJI0Opakae CKJIaJHy i CyNepewInByY MPUPOJLY CHIBBIIHOUICHHS JICPKaBHOT
BIaJ¥ Ta CYCHUILCTBA. 3 OAHOrO OOKy, came JepXaBHi IHCTUTYTH
€ TBOPISIMH Ta rapaHTaMu 0a30BHX IIPABOBUX MOMJIMBOCTEI 0cO0H, IpoTe
il cama mep)kaBa MOXeE IIEPETBOPIOBATHCS HA YMHHHUK, IO OOMEXYe UM
HaBiTh mopymye 1 mnpaBa. Came TOMy Yy HayKoBiil jiTepaTypi
00IpyHTOBAHO HArOJONIYETHCS HAa 3HAYCHHI IHCTHTYII TPOMaJsTHCHKOTO
CyCIIJIBCTBA, fAKi BIiAIrPalOTh pPOJIb 30BHIMIHBOTO KOHTPONIO 32
JOTPUMAaHHIM CTaHIAPTIB MPaB JIOJMHK, & TAKOXK 3a0€3MeUyIOTh 3aXHCT
i BiIHOBIEHHS MOPYIIEHHUX IIPAB OCOOH .

! Apakensn M. P. KoHnenTyasbHi 3acaii IIpaBO3aXyMCHOI AisIBHOCTI
aaBoKaTypw : aBToped. muc. ... n-pa ropun. Hayk: 12.00.01. Ogmeca, 2019.
44 c.; becuactnmii B. M. B3saemMonis IHCTHTYTIB T'POMaJISHCHKOTO
CYCITUTBCTBA Ta OPTaHIiB OXOPOHHU MPABOMOPSAKY B YKpaiHi 1 3apyObKHUX
KpaiHaX: MOPiBHSUIEHUN aHAi3 : MoHOTpadis. Jorensk : JFOL, 2006. 130 c.;
Bepuenko I'. B. KoHcTuTymiiiHi 3acagd TpOMAISHCHKOTO CYCIILJIBCTBA
B YkpaiHi : aBTOped. muc. ...xaHa. opui. Hayk: 12.00.02. Xapkis, 2012.
20c.; bommapeaxo B. IO. I'pomanceki 00’e€mHaHHS SK I1HCTHTYT
TPOMaJSIHCBKOTO CYCHIJIbCTBA B YKpAiHi: TEOPETUKO-TIPABOBHH aHAII3 :
aBroped. muc. .. kaHa. fopua. Hayk: 12.00.01. Xapkis, 2020. 22 c,;
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JleprkaBa MPOJIOBKY€E 3ATUIIATHCS KIFOUOBUM €JIEMEHTOM CHCTEMH
KOHCTHTYLIOHATI3My B MeEKaxX HalliOHAIBFHOTO IIPAaBONOPSAKY, ajpke il
MIEPUIOYEPTOBUM 3aBJIaHHSAM € He Jmie (opmabHe MPOroJIOIIeHHS ITpaB
i cBoOOJ, a ¥ CTBOpPEHHS peaJIbHUX YMOB JUIsl IX MPaKTHYHOI peaizarii
(epexTHBHOTO MPABOBOTO MEXaHI3MY) Ta 3aKpiljieHHs (QyHAaMEeHTaIbHIX
KOHCTHTYUIHHHUX MTPUHIMIIB, Ha SIKUX IPYHTYETHCS ep>KaBHUH Jal.

OnHi€ro 13 HEYPSAIOBUX IHCTUTYIIIH, MO 3aiiMae BaXJIMBE MiCIe
B CHCTEMi  B3a€MOBIJJHOCHH  «JEp)KaBa-rpOMaJsSHHH», € IHCTHTYT
a/IBOKaTypH, aJDKe SIK CIyIIHO BKa3ylOTh BYCHI, «IIpaBoBa JepkaBa 0e3
BHCOKOKBaJTi(hiKOBaHOI 1 He3aJIe’)KHOI aJBOKATypH — (iKIlisl, BOHA HE JIMIIe
He3JaTHa 3a0e3NevyuTH NpPIOPUTET NpaB i cBOOOJ IIOAWHM, aje U He
B 3MO3i 3a0€3MeunTH co0i ENEMEHTAPHOTO iCHYBaHHS .

bonnapenko B. 0. I'pomanckki 00’eAHaHHS SIK IHCTUTYT TPOMAJISTHCHKOTO
CYCIIUIBCTBa B YKpaiHi: TCOPETHKO-NPABOBHI aHai3 : aBToped. IwC. ...
kaHja. ropun. Hayk: 12.00.01. Xapkie, 2020. 22c.; [JawoT. 1O,
lapacumiB T.3. Posb 1 miclie opraHiB BHYTpIIIHIX crpaB YKpaiHu
B yMOBax (OpMyBaHHS TI'POMAISHCHKOIO CYCIIJIbCTBA : MOHOrpadis.
JIeBiB : JIBBIBCHKUI [ep)KaBHHM YHIBEPCUTET BHYTpimmHiX cmpas, 2012.
212 c.; demunenko A. JI. HeypsimoBi mpaBo3axucHi opraizamii i 3axuct
npaB y €BpONEHChKOMY CyIi 3 MpaB JIOAUHU. AHANIMUYHO-NOPIGHATbHE
npasosHascmeo.  2023.  NeS5.  C.586-590. DOI: https://doi.org/
10.24144/2788-6018.2023.05.105;  [denuciok M. B.  TeopeTtuko-mnpaBoBi
3acaqy B3a€EMOJi JepKaBU Ta IHCTUTYTIB IPOMAJSIHCHKOTO CYCITLIBCTBA :
aBroped. muc. ... kaunm. topun. Hayk: 12.00.01. Kuis, 2014. 22 c;
3aboposcbkuii B. B. IlpaBoBuii craryc ajBokaTa B yMOBax CTaHOBJICHHS
TPOMAJISIHCHKOTO CYCIIIJILCTBA Ta IPABOBOI JepKaBU B YKpaiHi : IwC. ...
o-pa  fopua.  Hayk:  12.00.10. Kwuie, 2017. 577 «c¢. URL:
https://dspace.uzhnu.edu.ua/jspui/handle/lib/ 19956 KapaCLA ®. dinocodis
TPOMAJSHCHKOIO CYCIIUIBCTBA B KIACHYHHX TEOPiAX 1 HEKIACHYHHX
iHTepIperanisx : MoHorpadis. JIeBiB : Bumasanumii nentp JIHY imeni Iana
Opanka, 2003. 520 c.; Kupuaenko C. O. CroiBBimHOIIEHHS COLIaTBHOL
MPaBOBOI JIEpP’KaBH 1 TPOMAISHCHKOTO CYCIIECTBA B YMOBaX Cy4acHOI
Ykpainu : aBToped. muc. ... kaHa. ropua. Hayk: 12.00.01. Kuis, 2001. 20 c.;
Kinz6ypcreka B. O. AnMiHICTpaTHBHO-TIPABOBI 3aCa/ii B3a€MOIIi JepKaBHUX
OpraHiB Ta iHCTUTYTIB TPOMaITHCHKOTO CYCIIUIBCTBA B IPOIIEC] 3AIHCHEHHS
pedopm : aBToped. muc. ... kaH. fopum. Hayk: 12.00.07. Xapkis, 2021. 28 c.
URL: http://dspace.univd.edu.ua/xmlui/handle/123456789/14311.

' Cadympko C. Anmsokarypa mosa mipaminoro iepapxii: Pos
aJIBOKATYpH Y COLIaJIbHOMY JKHTTiI KpalHH, HOBHOBaXXECHHS, 0OrOBOPEHHS
3akony «lIpo anBoxatypy». [Jzeprano mudscusa. 2005. Ne 9. C. 6.
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BaxJuBUM HampsMOM TPaKTHYHOI peami3alii KOHCTHTYIIHHHX
HOBAllill € TpaBoBe OCMUCICHHS IHCTUTYTYy aJBOKATypH, ii Micus Ta
(GyHKIIH SK Yy CycHuIBCTBI, Tak 1 B CHCTEMi JEp)KaBU 3arajioM.
Koncrurynis Ykpainu (ct. 131-2) 3akpimiroe iCHyBaHHS aIBOKaTypH SIK
KJIFOYOBOTO iHCTHTYTY, MOKIHKAHOTO FApaHTyBATH MPaBO OCOOU Ha 3aXUCT
BiJl OOBHHYBAUCHHS Ta 3a0€3IIeUyBaTH HAJaHHS MPABHUYOI JOITOMOTH ITiJT
Yac pO3MNIAAy CUpaB y Cylax Ta iHIMX JepkaBHux opraHax!. Tomy
BBRKAEMO HEOOXiMHMM Yy MeKax HAIlOro JOCHI/KCHHS BH3HAUHTH
0COOJIMBOCTI iCTOPHYHOTO PO3BUTKY IHCTHUTYTY AaIBOKATypH, a TaKOXK
0COOJIMBOCTI CTAHOBJICHHS CHCTEMH HAYKOBHX MOJIOXKEHb, 1110 BU3HAYAIOThH
MPaBOBUI CTAaTyC aJIBOKATa-3aXMCHHUKA, OCOOJMBOCTI HOTO JisIBHOCTI
y KPUMIiHAJIBHOMY TPOBA/PKCHHI. 3aCTOCYBaHHS iCTOPHYHOTO METONLY
Yy MEXKax Halloro )IOCJ'IiI[)KeHHH HagaCcTb 3MOTy Bi}ICTe}KI/ITI/I mpouec
BUHUKHEHHS Ta IOCTYIIOBOI'O PO3BUTKY LLOTO iHCTI/ITyTy rpoMaJisHCbKOIO
CYCHIILCTBA MPOTSITOM KUIBKOX CTOJITh, @ TaKOXK 3’CyBaTH OCOOJIMBOCTI
€BOJIIOLIIT HayKOBHX YSBJICHb MIO/O BIAMOBIIHUX KaTeropii Ta SBHII
1 BimoOpa3uTH TpaHCHOpPMALiIO MiIXOIB IO IX OCMHUCIICHHS] Ha HayKOBIi
HUBI.

HayxoBuii quckype MO0 Y4acTi aABOKaTa-3aXMCHHUKA PO3BHUBABCA
HEpIBHOMIPHO, BiJOOpaXkarouu OajlaHC CWUJI MDK pENpecHBHOIO Ta
rapaHTiHOK (QYHKIISIMHU JIep)KaBH, JOMIHYIOUl MpolecyalibHi MOJel,
a TaKoX MIXKHAPOJHI CTAHJAPTH MpaB JroauHu. CBITOBA ICTOPIsl BU3HAYAE
MOHAJ JIBOTUCSYOIITHIO ICTOPIIO aBOKATYpH, 10 Oepe CBii MOYaToK e
B 700y aHTHUYHOI TPEKO-PHUMCBHKOI IMBiNi3alii pa3oM i3 (OpMyBaHHIM
CyIOBUX TIpoOLEayp’. 30Kpema, y IPelbKOMY MOJICHOMY YCTPOi BikKe
iCHyBaJI OKpeMi Kkateropii (axiBIliB, sKi (aKTHUYHO BUKOHYBaIH (YHKINT
MPaBO3axXMCHUKIB: Jiororpay — aBTOPU IMPOMOB, IO TOTYBAIM iX 3a
BHHATroOpoJIy; CHHETOPH — 0cO0H, 5IKi Opaliil y4acTh y CyZOBOMY IIPOIIECi SIK
OpaTopchKi 3aXMCHHUKHM, NMParMaTHKH — DPaJHUKH 3 IIPaBOBUX IUTaHb;
MapaKjieTH — YyYacHWKW, IO HaJaBalM MIATPUMKY CTOPOHI TiJ dac
ciayxaHHs cripaBu. CaMe Ha ITbOMY eTalli BiI0OYBCA TOCTYTIOBHH TIepexi Bif
aMaTOPCHKOTO 3aXUCTy HAa OCHOBI POAMHHHUX UM APYXKHIX 3B S3KIB 0

! Korcturynis Ykpainu : Bimomocti BepxoBuoi Pamm Ykpainn
(BBP), 1996, Ne30, cr. 141. URL: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text.

2 Koseminux A. B. AnBokaTypa fK iHCTUTYT TPOMAaISHCHKOTO
CYCIIUIBCTBA B CYYacCHil HayIli. AKTyaJIbHi IIpoOIeMH MOMITHKHY : 30. HayK.
mp. / penkon.: C. B. KiBanoB (kepiBHUK aBT. Koi.), JI. I. Kopmuu (pen.),
M. A. llonpoBuit (Bimm. cekp.) Ta iH.; OHIOA, IliBoeHHOYKp. LEHTP
reraep. npobiem. Oneca, 2009. Bum. 36. C. 229.
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OpraHi3oBaHOI Ta OIUIAYYBAHOI IOPUAUYHOI JIOMIOMOTH, IO 3aKJaJo
MIATPYHTS A7l BUHUKHEHHS HCTHTYTY NpOQeciifHOro mpeacTaBHUIITBA
iHTepeciB 0cOOM, CYCIILILCTBA Ta AePKaBH (IIOJICIB) y CYIOYHHCTBI'.

Y Pumcekiii fgepkaBi aJBoOKarypa Ipoilula NUILX BiJ Y4acTi
ONMM3BKUX POJMYIB YHM JpYy3iB Yy HpOLECi IO CTAHOBJIEHHS IHCTUTYTY
MaTpoHaTy, A€ NaTpOHU MOETHYBAIM (QYHKII OPaJHUKIB Ta 0OOPOHIIIB.
[onanpma mudepenmianis OPUANYHOL TISUTBHOCTI CHpUsUIA TIOSBI JABOX
OCHOBHUX HamlpsMIB: KOHCYJIbTYBaHHSI (IODUCKOHCYJBTH) Ta CyJOBE
MPeICTaBHUITBO (aBOKaTH). 31 3pOCTaHHSIM POJIi JepKaBHUX IHCTHTYIIN
1 IeHTpasti3ali€elo BiaJy aJBOKaTypa IMOCTYIIOBO Halyina KOPHOPaTHBHO-
opraHizamiiHUX O3HaK, IO BHUSBILUIMCS Y CTBOPEHHI O(IIIHUX CIHCKIB
a/IBOKATIB 1 3aKpiluIeHHI IXHBOTO 0COOIMBOTO cTartycy. Y 100y Pumcekoi
pectiyOiikn 1€ IHCTHUTYT TEpPETBOPUBCS Ha CYCHUIBHO 3HAUYYIIY
CTPYKTYpYy, ©€3 sKOi HEMOXIMBO OyJlo YsSBUTH (YHKI[IOHYBaHHs
NpaBOCys Ha 3acajax 3MarajibHOCTI Ta mybmiunocti’. Xoua (opmu
a/IBOKATCHKOI JIISUTBHOCTI aHTHYHOCT] ICTOTHO BIAPI3HSJIMCS BiJl Cy4acHUX
Mojened, came BOHM cdopmyBamu 0a3uc, Ha SKOMY 3TOAOM
BUOYZOBYBaJIacs aJJBOKaTypa B KpaiHaX €BpPOIEHCHKOI IPaBOBOI TpauIIii
(y xpainax 3axignoi i CxigHol €BpoIu), 3aKpiIUIIOYH ii SK HEB1L €MHUI
€JIEMEHT IEMOKPATUYHOTO CYJOUHHCTBA.

Cam (dakr Takoro TPUBAJIOro ICHYBaHHS IHCTHTYTY aJBOKATYpH
€ TIATBEPPKEHHSM HOTr0 (YHIAMEHTAJIbHOI 3HAYYILOCT] Ul HAJIEKHOTO
(YHKIIOHYBAaHHS ~ TPOMAJSIHCHKOTO CYCIHIJIBCTBA. HeoOxiaHicTh
y 3aXHCHHKY 3yMOBIIIOBAalacs TUM, IO TMeEpeciuHi TpoMajsHH, He
BOJIOAIIOUHM CIIELIaNbHUMH IOPHINYHUMH 3HAHHSMH Ta IPOIECYabHUM
JIOCBIZIOM, 4acTO OYJIM HECHpPOMOXKHI €()eKTUBHO BIJICTOIOBATH BIACHI
IHTepecH K y B3a€MHHAaxX 3 IHIIUMH OCO0aMH, Tak i y KOHQIIKTaxX i3
nepxasoto. [loTpeba y mpaBOBil mpoTHBa3i AepkKaBHiM Bialai 3yMOBIIIA
MIOSIBY aIBOKATYypHU SIK IHCTHUTYTY, HOKIMKAHOTO 30epiraTi He3alle)KHICTh
BiJl Jep)KaBHUX CTPYKTYp. 3ayBaKHMO, IO y JEMOKPATHYHUX MPaBOBHX
CHCTeMax aJBOKaTypa MiATpUMYBajacs IepXKaBOlO, Xoda iI He3aJexHa
MO3UINiS iHOAI ¥ BHKJIMKana CopoTuB 3 Ooky Bimamgum. Hatowmicts
Yy THpPaHIYHMX 4YH aBTOPHTAPHUX pPEXUMax, sAKi OynHu 3arikaBieHi

! Komomoiimes M. M. TeopeTwuni Ta IIPaKceoNOTidHi 3acamd

peaunizariii mpaBa Ha 3aXUCT B YKpaiHi : Auc. ... I-pa ropu. Hayk: 12.00.09.
Xapkis, 2025. C. 38.

2 Jan L. Jacobowitz Chaos or Continuity? The Legal Profession:
From Antiquity to the Digital Age, the Pandemic, and Beyond”, Vanderbilt
Journal of Entertainment & Technology Law. 2021. Vol. 23, Issue 2. URL:
https://scholarship.law.vanderbilt.edu/jetlaw/vol23/iss2/2.
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y 30epekeHHI Oe3mpaB’s HACEICHHS, el IHCTUTYT a00 3HUIIYBaBCs, a00
icHyBaB y BKpail oOMexeHiH, gopmainbHiii ¢opmi. Takum 4rMHOM, CTaH
1 pO3BUTOK aJBOKATYpH 3aBXIHM OyJIM CBOEPITHMMH IHAWKATOPaMH PiBHS
JIEMOKPaTUYHOCTI CyCITUIBCTBA Ta MipH HOTO IUBLIII30BaHOCTI.

[lepmri  mepexyMOBH — CTaHOBIIGHHSI — 3aXHUCTy  OCOOM  BiX
KPUMIHANBHOTO TIEPECITiMyBaHHs Ta HaJaHHS MPaBHUYO! JOMOMOTH Ha
TepeHax YKpaiHH CAraroTh J00M 3BUYA€BOTO MpaBa CXiJHUX CIIOB’SH, IO
nepeayBaia IOsBl JIEPKABHUX YTBOPEHb. YKPAIHCHKHI IMPaBONOPSIOK
CBOIMH BUTOKaMH IMOB’sI3aHUH i3 PABOBUMH MPAKTUKAMH aHTIB Ta HIINAX
IUIEMEH, sSKi (OPMYBalIHM CBOEPIHY CHUCTEMY «IIpOTONpaBa». €IWHUM
JDKEpEJIoM IpaBa y IIed mepioa OyB 3BUYAl — YCTaJCHUH y CYCHiIBCTBI
croci6 permamenranii BimHocuH. Came Yy 3BHYAa€BUX IIPAaKTHKax
3a(hiKCOBAaHO 3apOAKM TAKUX IHCTUTYTIB, K pO3CIidyBaHHA BOHBCTB,
KpPOBHAa TIOMCTa, MisUIBHICTh HapoOAHUX CYyJiB, «TOHIHHS CIiay» Ta
«TIOBOJIAHHS. Y TOAANBLIOMY IIi €JeMEHTH TpaHc(OpMYyBAaJHCs W CTAIH
CKJIaJIOBOIO ICTOPHKO-TIPABOBOI CIAALIMHKI YKPATHCHKOTO HAPOJLY.

3BUuYaEBe IPaBO BUKOHYBAJIO (yHIAMEHTAIbHY  (QYHKIIO
COLIAILHOTO PETyJIIOBaHHS B YCIX JaBHIX CYCHUIbCTBaX, 30epiraroun
BaroMe 3Ha4YCHHS B yMOBaxX paOOBJIACHHLBKOTO Ta PaHHBbO(EOIATBHOTO
ycrpoto.  CXiZHOCTOB’SIHChKI HOPMH  XapaKTepH3yBaJUCs — KiIbKOMa
0COOJIMBOCTSIMU:

- BIJJHOCHOIO M’SIKICTIO CaHKIi y 3B’S3Ky 3 OCLIMM 1 MEpPEBaXHO
MHUPHUM CIIOCOOOM >KUTTS HACEIICHHS;

- CIOPIJHEHICTIO 3 TPABOBHUMHU TPAIMIISIMH THIIHMX CJIOB’STHCHKUX
HApO/IIB, 1110 3TOJIOM BIIOMIIOCS y TPAaBOBHX cucTeMax Ykpainu, [lombmi,
Xopsarii Ta iH.;

- aKIEHTOM Ha OXOpPOHI MalilHOBHUX MTPaB, OCOOJIHMBO IIpaBa BIACHOCTI
Ha 3eMITIO Ta pe3yJIbTaTH IIPalli;

- JIEMOKpaTHYHHMH PHCaM¥ OpraHizalii BIaau, IO I'PyHTYBAJIHCS
Ha KOJIEKTHBHOMY IPUIHSATTI PillICHB;

- IMHAMIYHMM  PO3BUTKOM I  BIUIMBOM  TOPTOBEJIBHHX
1 KyIbTYpHUX KOHTAaKkTiB i3 aHTHYHUMH IieHTpamu [liBHiYHOTO
[IpugoprOMOp 5}

- TATIICTIO MPABOBOI KYJIBTYPH BiJ TPUIIBCHKOI IUBLTI3aIIii;

- BIICYTHICTIO IIMPOKOTO pPAaOOBIACHUIITBA 3aBISKH POMIOYOCTI
3eMenb, IO CIPHUSUIO YTBEP/DKEHHIO TPHUHIHWIINB PIBHOIPABHOCTI
Y CYCILUIBHUX BiJHOCHHAX.

BaxumBy pons y mpaBoBomy xutTi Kuicekoi Pyci Bimirpasana
BEPB — CLIbCbKA TEPUTOpialIbHA TPOMAJIA, sIKa BUKOHYBaa (yHKLIT Oprany
CaMOBpSIIyBaHH Ta OCepeIKy (OpMyBaHH: 3BUYacBUX HOpM. CTapiiiimHu
rpoMagd He JHMOIe TIAyMAauyWid W OXOPOHSUIM MpaBoOBi  3BHYAI,
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a W 3aificHIOBaN CyIOYMHCTBO. Leif eTam y po3BUTKY MpPaBOBOI CUCTEMHU
JliCTaB Ha3By «BEPBHOTO ITPaBay.

Y  «Pycekiii mpaBmi» (XI CT.) BXe MPOCTEXYIOTHCS PHCH
MIPOTOKPUMIHAIBHOTO TIporiecy: (ikcaris 00CTaBHH MO/, MOIIYK JI0Ka3iB,
3aCTOCYBaHHS KPOBHOI IOMCTH Ta TOCTYIOBHH TE€PEXil 0 T'POLIOBHX
BiIIKOAYBaHb. Pa3oM i3 THM, y CyZOBHX Ipolecax TOTO 4acy poJib
3aXMCHHKIB BUKOHYBAJIM POJAMYI YW CYCIIM YYaCHHKIB CIpaBH (BUIOKH,
MOCITyXH), IO MaJlo pajile CYCHUIBHO-TPOMaJChKUM, HiXK mpodeciiHuii
XapaxTep.

Hapamni ui enemenTH eBosmolionyBany. Buaoku nepetsopuincs Ha
CBIJIKIB, @ TIOCIyXH — Ha CITIBIPUCSHKHUKIB, CTaBIIN CKJIAI0BOIO CHCTEMHU
nokasiB. [loctymoBo ¢opmyBanacs ines mpodeciiHOro MmpeacTaBHUIITRA,
IpOTe IHCTUTYT 3aXKCTY L€ He BUOKPEMIIIOBABCS K CaMOCTIHHA I0pUIMYHA
npodecisi.

3ayBaKMMO, 1110 PO3BUTOK a/IBOKATypH HEPO3PHUBHO OB’ A3aHUH 3i
CTAHOBJIEHHSAM OpraHiB Cyl0BOi BJAJHM. IX CTaHOBJEHHS Ma€ TIMOOKi
icTOpU4HI KOpeHi, nmounHatoun 3 a00u KuiBcwbkoi Pyci, komu cyn He OyB
BiJJOKpEMJICHHI BiJ aAMIHICTpallil, OJHAK Y)X€ TOMI IisjlM MPHUHIHIIN
CaMOBpSIIyBaHHs,  3MarajlbHOCTI ~ CTOpIH,  pIBHOCTI  Y4YaCHUKIB
i 000B’s3KOBOCTI pillleHb. 3r0IOM CHCTEMA CY/IiB €BOJIIOIIIOHYBAJIA: IOPS]
13 KHS3IBCBKUM CYZOM (YHKIIOHYBaJM BiUOBi, TPOMaJChKi (BepBHi) Ta
LIEPKOBHI CY/IM, @ TaKOX BOTYMHHI cyau (eonaiis. Yci BOHH BioOpaxaiu
cnenu(iky COLIANBHO-NPABOBUX BIIHOCHH JOOHM, ajie CHUIbHUM
3aJIMIIAJTIOCs TpPAarHeHHs 3a0e3MEeUYUTH CIPABEUIBICTh 1 BPIBHOBAXKHTH
iHTepecH mepaBy, rPOMajIU Ta OKpeMoi ocobu'.

Y mnomanplioMy JUTOBCHKO-PYCHKHMI TEPIiOJl XapaKTephU3yBaBCs
MOJITUKOI CIAJKOEMHOCTI, M0 3a0e3neunsia 30epekeHHs OaraTbox
JIaBHBOPYCBKHX NPAaBOBUX Tpamuuiil. Lle mposBuiocs y KOIMHOMY Mpasi,
JIuTOBCHKMX CTaTyTax 1 CymOBi MpakTHIi iX 3acToCyBaHHA. TakuMm
YHMHOM, MPOTONPABOBI I 3BUYA€BI IHCTHUTYTH CXIAHHUX CIIOB’SH CTad
MIAIPYHTAM UIS 3apOPKEHHSI JOKTPUHHU 3aXUCTYy 0coOHM Ta (hOpMyBaHHS
aJBOKATYypH K CKIJIAIOBOTO eJIeMEeHTa YKpPaiHCHKO1 MPaBOBOI TPaIuIIii.

[ounnaroun 3 XVI cT., Ha 3HA4YHIN YaCTHHI YKPaiHCHKUX 3E€MEIb
nmisiin JIutoBeeki cratytin 1529, 1566 1 1588 pp., siki 3amouatkyBand
PO3BUTOK IHCTUTYTY CYIOBOTO IPEICTABHHULTBA. Y MEXaX IIi€l CHCTEMH
(dopMyBaBcs Tepexin Bil 3BUYAEBHX IPAKTHK («KOIMHOTO IIPaBay) o
MMACAHOTO TIPaBa, MO0 BiZOOpa3mwiiocs y CTaHOBIICHHI mpodeciitHux (opm

! Maptunrok O. B., lomyssak FO. B. CTaHOBIEHHS IIpaBa Ha CyIOBHUI
3axuct B YkpaiHi (IX—XIV ct.). Hayxosuii sichux Yaceopoocbkozo
HayionanvHoeo yHieepcumemy. Cepia: Ilpaso. 2024. T. 1. Ne 86. C. 46-50.
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IopuauYHOl  gomoMord. KomHi cymm, CcnuMparouynch Ha TO€IHAHHS
MaTepiaJbHUX 1 MPOIECyalbHUX HOPM, pEasli30BYBaJIHM IPOLEIYPH
PO3CIiyBaHHs, PO3MNISALY CIHpaB i BHHECCHHS pilllcHb, IO (HaKTHIHO
3a0e3rnevyBajio BUKOHaHHS (DYHKIIIH ITPaBOBOTO 3aXUCTy HA JIOKAIBHOMY
pisHi'.

HaOyBaB npodeciiinoro xapaxrepy. 3aXuCT HOCTYIIOBO PO3IIOYaB
y MICBKHX cCyAaX, /€ 3acTOCOBYBajocs MaraeOyp3bke mpaBo. Tax
y JIMTOBCHKMX CTaTyTax yIeplle CHUCTEMHO 3aKpilUICHO IIOHSTTS
«3aCTYIHUKa» 1 «IpOKypaTopa», 10 BimoOpaxano mudepeHIialio Mix
He(hOopMaITbHIM POIMHHUM MPEICTaBHUIITBOM 1 mpodeciitHo0
oIIavyBaHOIO JisuTbHICTIO. 30KpeMa, [lepmmii cratyt (1529) Bu3HaBaB 3a
MIPOKYPaTOPOM  BiNNOBIZANBHICTE 1 cTaTyc, ONM3BbKI JIO Cyd4acHOTrO
azBokaTa. Y mepwiii penakuii JIutoBcekoro craryty 1529 p. yxuBascs
JIATUHCHKUHN TepMiH advocatus, SKAi, OHAK, TT03HAYAB PAIIe TOCAT0BHX
oci0 gep)kaBHOTO yIpaBiiHHS — BIWTIB. PeanbHi x dyHkuii npodeciiinoro
3axXMCHHKa BUKOHYBAJIM TaK 3BaHi «IIpokypatopu». Lleii cTaryc HamaBaBcs
MIOBHOIIPAaBHUM MEIIKAHISIM MICT, sIKi BOJIOJIIJIM 3HAHHSIM MHCAHOTO MpaBa
Ta ()aKTUYHO BUCTYNAIIU IOPHCTaMH-IIPaKTHKaMH. BeTynaroun o nporecy,
MIPOKypaTop 3000B’s3aHull OyB HagaTH cyny OQILIHHMNA AOKYMEHT, LIO
MiATBEPI)KYBaB IHOTr0 IIOBHOBA)XEHHS NPEICTAaBIATH IHTEpECH MEBHOI
0co0u, abo K OTPUMATH YCHE IMiATBEPPKEHHS BiJI CTOPOHH 0e3M0cepeHbO
i yac 3acigaHHs.

Hacrtynni penakuii — Craryti 1566 ta 1588 pp. — meramizyBanu
BUMOTH 0 NPEACTaBHUKIB, MOPSIOK iX NMPU3HAYEHHS, a TAKOXK 3aKIaJH
OCHOBHU IHCTUTYTY O€30IUIATHOI MPABOBOI JIOMOMOTH (30KpeMa Ui BB,
cUpiT Ta Mano3abe3nedeHnx). 30KpeMa, HOBeJIo JIMTOBCEKOTO CTaTyTy
1588 p. crama HOpma, sika 3000B’s3yBajia MpU3HAYaTH OE30MIATHHX
3aXUCHHUKIB ISl COLIIATBHO BPA3JIMBHUX TPyIl — yoorux, BaiB i cupit. Came
el mepiof esiki HayKOBIII BBXKAIOTh €TANIOM 3apOIDKeHHs mpodeciiHol
aZIBOKATypH B YKpaiHi.

VY cepenHpOBiUHHX TMpaBoBHUX cucTeMax Himeuumnn Tta ®panmii
aZBOKaTypa HaOyJia IMoAajbIIoTo PO3BUTKY, MOETHYIOUN (QYHKIII] pagHUKa,
3aXUCHMKA ¥ MPEICTaBHMKA, a BIAMIHHOCTI MK aJBOKaTaMHd Ta
MPOKYpaTopoM  IOCTYIIOBO  yTOuHIOBajucs.  PpaHIy3pka  MOIEIb
aJBOKATypH BHPI3HSIACS BHCOKMM piBHEM TMpo¢ecifHX BHUMOT Ta
OpraHi3amiifHOI CTPYKTYPOIO, IO 3a0e3Meuniy iif MpoBiTHE MicIe cepen

! beapiit M. M. OcHOBHI 03HAKHM YKPaiHCBKMX KOMHMX cymiB (XIV —
XVIII ct.). Yaconuc Kuiscokoeo yuieepcumemy npasa. 2009. Ne 1. C. 30-35.
URL: https://masplib.isofts.kiev.ua/server/api/core/bitstreams/823da7{6-910e-
468a-8631-4dadebdOac46/content.
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IHIINX TpaBOBUX cucTeM. BogHouac y Himewuwmni axueHT poOuBCes Ha
MpolecyalbHii poyi aaBokata Ta HOro (QYHKUIIX Yy NHCBMOBOMY
CYIOUMHCTBI'.

[omanpimmii pO3BHTOK IHCTHTYTY 3axXHCTy O0coOM B YKpaiHi
BiIOyBaBCsA y MeKaxX KO3aI[bKOTO IpaBa, 10 cdopMmyBaiocs Ha 0asi
3BuYaeBnx HopM 3amopizpkoi Ciui. Lli HopmMu 3abe3medyBaiu
peramMeHTanilo KpUMiHaJIbHUX, IMBUIBHUX 1 MPOIECyaTbHUX BiJHOCHH,
BOJHOYAC BiOOpakalouum JIEMOKpAaTH4YHI 3acaid Ta  BIHCBHKOBO-
oprasizamiiHy  cmenugiky  Ko3albkoi CHUTBHOTH. BoHHM  cramum
(yHIaMEHTOM  TpaBOBOi ~ CHCTEMH [ eTbMaHIIMHM ¥ OTpUMAaln
konudikoBaHe 3akpimenHs y npoekrax XVIII cr., 3okpema B «IIpaBax, 3a
SIKUMH CYTUTBCS MaJopocifichkuii Hapom» (1743 p.), ne BIepine BKUTO
TEPMiH «aJBOKaT» y HOro cydyacHOMy 3HaueHHi. Hummu x mnependaueHo
OyJI0 MOXJIMBICTh BHUKOPUCTaHHSI TEPMiHIB «IUICHIMOTEHT», «IaTPOH»,
MPOKYpaTop» 1 «MOBIPpEHMIT», SKI BXKHBAIMCSI SIK CHHOHIMIYHI
NO3HAYEHHsI OCOOM, sSKa 3a JAOPYYEHHSIM MPEACTaBIsiE IHTEPECH IHIIOTO
y Cy.ni, 3axHIa€ HOro mpasa, BIAMOBIZA€ Bif HOro iMeHi Ta 3MiMCHIOE
npouecyaibHi aii2. Ile ¢Bi4UTh IO IIOCTYNOBE YTBEPIXKEHHS aBOKATYPU
SIK OKPEMOT0 podeciifiHOro IHCTUTYTY MPABOBOI JIOTIOMOTH B YKPaiHCBKIN
MIPaBOBIN TpaHILii.

He MeHII BaXXIMBOIO JIOKIBHOKO (DOPMOIO OYJIO BOJIOCBKE MPAaBO,
nomupene B Kaprarax, sike, xo4ya i (hopManbHO BBOJAWIIO YyXKi TPaBOBI
eNeMeHTH, (aKTUYHO TpPaHC(HOPMYBAJOCSH B aIalTOBaHy MOJIEIb
yKpaiHCHKOr0 3BHYA€BOTO IPaBa.

3aranom, XVI-XVIII ct. cTanu nepioJoM MOCTYMOBOTO HEPEX0y
BiJl 3BUYA€BUX MOZEIel 10 KoaudikoBaHuX (Gopm, 1110 3aKIay MiABATUHA
JUIsl PO3BUTKY HaI[lOHAJBHOT aiBoKaTypu. Came y 11ei yac BigOyBcCs BIAXi/
Bil BUKJIFOYHO POIWHHOTO Y TPOMAJICHKOTO 3aXHCTy A0 mpodeciitHoro
MIPEACTAaBHULITBA 3 YiTKO BU3HAYCHUMHU MTOBHOBa)KCHHAMH
¥ BIAIIOBIMAJIBHICTIO.

OTxe, Yy CepelNHBOBIYHHX 1 PaHHBOMOICPHHUX  IOPUCAMKIIIAX
aJIBOKaTypa iCHyBaJa IIEPeBaXXHO SIK IPUBIICHOBaHUH CTaH, a 3aXHCT — 5K
MOEMHAHHS OpPaTOPCHKOTO MHCTELTBA I KBa3iNpOLeCyalbHUX 3BHYAIB.
JoxTprHa Mana Ka3yiCTUUHUN XapaKTep: yBara 30CepeKyBajlacsi Ha

! Cearoupka B. O. [HCTUTYT afBOKaTypH YKpaiHH: CTAHOBIEHHS Ta
PO3BUTOK : aBTOped. micC. ... KaHA. fopua. Hayk: 12.00.01. JIssiB, 2010. 20 c.

2 Cuneoknii O. B. ABokarypa Kak HHCTUTYT IPABOBOM TTOMOIIY |
3a0MTBI: HOBBIH  KypC  aJBOKATCKOTO MpaBa M aJBOKATCKON
KPUMUHAJIMCTHKY : yued. mocobue. M3n. 2-e, ucrp. u pom. Xapkis : [Ipaso,
2012. 516 c.
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PHUTOPHUIII Ta MOpABHUX YECHOTaxX OOOPOHIS, a HE Ha MPOLEAYPHHX
rapanTisix ooOBuHyBaueHoro. HaykoBa peduekcist Oyna ¢pparMeHTapHOIO Ta
HEe BiMOKpeMJIOBaNa e(EeKTHBHY IIPABOBY JOMOMOTY Bifl IIMPIINAX
IHCTUTYTIB CyJIOYNHCTBA.

CynoBi pedopMu KOHTHHEHTaJIbHOI €BPONH Ta 3arpoBaLKEHHS
TIPUHITUIIIB MIACHOCTI, YCHOCTI, 3MarajIbHOCTI ITOPOIAIIH IT1THOBI TIpaIli Mpo
CcTaryc IOBIPEHUX 1 NMPHUCSHKHUX TMOBIPEHUX, OOOB’S3KM ¥ €TWYHI
CTaHJAapTU 3axXucTy. Y Hayll Ha TOW 4ac (hopMyBasioCsl YSIBJIEHHS IPO
MpoleCyalbHy —CaMOCTIMHICTh 3aXHCHHKA, IOro TpaBo 3asBISTH
KJIONIOTaHHS1, 30MpaTy Ta 1Mo/iaBaTH JOKa3u, OCKap)KyBaTH Jii Blajau.

PosButok axBoxkarypu B Ykpaini ympomok XIX-XXI cr.
BiJ3HAuYaBCs CKJIQJHOK €BOJIIOIIEI0 — BiJ IOBHOI 3aJIe)KHOCTI BiJ
JIep)KaBHUX OPTaHiB A0 yTBEPXKEHHS HE3aJEKHOTO IHCTUTYTY MpPaBHUYOT
npodecii.

VY 3BenenHi 3akoHiB Pociticbkoi immepii 1857 poky 3akpiritoBaBcst
cnerudiuHuil 1HCTUTYT «HENMyTaTiB NpPHU CIIJACTBI», SKUH BiairpaBas
BOXJIUBY pOIb y 3a0e3leueHHI MIpoLecyalbHUX TapaHTidH  Juid
00BHHYBaueHNX. MOro CyTHICT MONArana y MOXKIHBOCTI MpeICTABHHKIB
uiel kareropii OpaTH ydYacTb y KPUMIHAJIBHOMY MpPOBaDKEHHI Ha BCIX
eranmax, 30KpemMa M miJi 4ac JOCyIOBOro po3ciiayBanHs. Jlenmyratu
HaAUIIUCS IPaBOM 3aXUINATH MiJCYyJHUX Ta KOHTPOJIOBATH JOTPUMAHHS
3aKOHHOCTI ITiJ] 4ac CIIAUnuX Iii.

HopmaruBHa wMojenp mepeabadyana OOOB’SI3KOBY MPUCYTHICTb
JenyTata IpUd MPOBEACHHI pO3CHiAyBaHHS, BKIIOYHO 3 JIONUTAMH.
BunHsATKM cTOCYBanMCsl JHMINE HEBIAKIAJAHUX [iid, sIKI HE MOrim OyTh
BIJKJIAZICH] Y Yaci, HAPUKIAJ, OIS MICISI HOMIT «I10 TapsYuX CIIiax».
[opsimok HisuTbHOCTI AENyTaTiB perjaMeHTyBaBcsi crartsimu 1029, 1031
i 1032 3Bomy 3aKkoHiB: BOHH 3000B’s3aHi OyiaHM HEraHO 3 SBIATHCA Ha
MICIIe PO3CTiTyBaHHS, CTEXKHUTH 3a WOTr0 MPAaBHIIBHICTIO, a TMiCIs
3aBEepIUCHHS 3acBIAYYBAaTH pE3YJNbTATH CBOIM IIMIMCOM. Y BHIIAIKY
PpO30LKHOCTEH 13 HisIMH CIIAYMX [EeIyTaT MaB IPABO BHUKIACTH BIACHY
OYMKY. SIKIIO 5K CiTiTui [Iii MpOBOJUIMCS IO IPUOYTTS IemyTara, OCTaHHIN
MaB TpaBO BUMaraTH TOBHOI iH(popMmamii Tpo BXKe 37ilicCHEHe
po3ciigyBaHHS. Y pa3i BHABJICHHS MOPYIICHb UM YIIEPEIHKEHOCTI IPOTH
00BHHYBaueHOTO JemyTaT OyB 3000B’s3aHMI 3BEPHYTHCS [0 agBOKaTa
3 IIPOXaHHAM IIPO OPraHi3amilo 3aKOHHOTo 3axucTy'. TakuM YHHOM,
IHCTUTYT AEMyTaTiB TPH CIIJICTBI MOXHA PO3TIIANATH SIK iCTOPHYHHA

' Azapos I0. 1, Jly6iska 1. B. JlisnbHicTs amBoKaTa B CTamii

JIOCYZIOBOTO po3ciigyBaHHs : MoHorpadis. Kuis: BumaBHwumii 1eHTp
«Kadenpar, 2018. C. 21-22.
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mpooOpa3 MeXaHi3MIB INPOIeCyaTbHOr0 KOHTPOJIO 1 rapaHTii mpaBa Ha
3aXHCT, SIKi TEpeAyBajl CTaHOBJICHHIO CYYacHOI MOJENi aJBOKaTypH
y KPHUMIHAJIBHOMY IPOIIECI.

CynoBa pedopma B Pociiicekii immepii 60-x pokie XIX cr.
3aroyaTkyBaja IHCTHTYT aJBOKATypH SIK OKPEMHH eJIeMEHT IpaBOBOI
cuctemu. [lpuitasaruii y 1864 p. CtaTyT KpHMIHAJIBHOTO CyIOYMHCTBA
CYyTTEBO DO3IIMPHB TIpOIECyajbHI TapaHTii /s CTOPOHHM 3axHCTY,
3aKpINMBIIM KOMIUIEKC IpaB, SKi aJBOKAT MIr peaii3oByBaTH TiJ dac
CyJIOBOTO PpO3IJISIAY. 30KpeMa, 3aXHUCHUKY HaJaBajloCh NpaBo OyTH
MIPUCYTHIM TIPH OTPUMAaHHI MOSICHEHBb BiJ mmiAcynHoro (cr. 562), martu
KOH(IJCHITIHI 3ycTpidi 3 0co00k0, sika mepedyBaa i BapToro (cT. 569),
03HaHOMITIOBATHCS 3 MaTepiajlaMy CIIPaBH Ta POOUTH 3 HHX BHITUCKH (CT.
570), KJIOMOTATH MPO BUKJIMK CBIAKIB, SIKi paHille AaBald MOKa3aHHS (CT.
574), 3BepTarvics 3 TPOXaHHSIM IPO 3alydeHHs ekcneptiB (cT. 578),
a TaKoX OTPUMYBATH KOIii Cy/ZIOBHX pileHb (cT. 794, 795). BaxmuBum
NpOLECYATbHUM IHCTPYMEHTOM OyJI0O MpaBO Ha BiABIJ NPUCSHKHHX
3acifarerniB Oe3 MOSICHEHHS NMPUYMH 1 IHINIFOBaHHS MOBTOPHOTO JOMHUTY
CBilIKiB 06BUHYBadeHHs (CT.CT. 654-657)".

[pucspkHuii NOBipeHUH SIK TPOLECyalbHUI 3aXMCHHUK Ha CTaJil
CyIIOBOTO CJIICTBA MaB PO3LIMPEHI MOMJIMBOCTI: I10IaBaTH JIOKAa3H,
3asIBJISITH BiJJBOJIM CBiJIKaM 1 €KCIepTaM, CTAaBUTH iM MUTAHHS 32 JI03BOJIOM
TOJIOBYIOYOTO CY[li, OCKAapXKyBaTH IIOKa3aHHS, CIPOCTOBYBAaTH apryMEeHTH
CTOpPOHU OOBHHYBa4YeHHsI, POOUTH 3ayBa)KEHHSI I KOMEHTapi 10 OyIb-IKUX
MpOLIeCYaNbHUX [, a TakoXX OpaTh yd4acTb Yy (opMyBaHHI MO3HMILT
3axucty (cT. 630). 3aXUCHUKHU TaKOXkK MOTIIH MTOJIABATH arlesilii Ha BUPOKU
OKPYKHHX CY/IB, YXBaJieHI 0€3 Y4acTi IPUCSKHUX, TPOTSITOM JJBOX THIKHIB
3 jHs iX oronoieHHs (cT.cT. 853, 865). Crarti 869-872 pernamenTtyBanu
NpaBO  3aXWCHHUKIB  3HAHOMUTHCS 3 aNelSUifHAMH  CKapramu
00BHHYBaueHHS, OTPUMYBATH KOIIii BIATYKiB, OYTH MOBIJOMJICHUMH TIPO
JaTy PO3MISAAY Ta OpaTH aKTHBHY y4acTh Y 3acilaHHI 3 TPAaBOM BHUCTYITY
i BHECEHHA J0JaTKOBHMX 3ayBar’. [lompu CyTTe€Be  PO3NIMPEHHS
MIPOLECYATFHOTO CTATYCY 3aXHCHHKIB, 3aKOHOJABCTBO 3aJIMIIAIIO IS HUAX
HEIOCSDKHOIO cepy IOCYIOBOTO PO3CIiTyBaHHS. Y4YacTh aJBoOKaTa Ha

! Cugopuyk O. IlpaBoBa mpupoaa Cydy IPUCSKHHX B YKpaiHi 3a
cynoBumHu ctarytamu 1864 p. Bicuuk Jlvgiecvkoco yHieepcumemy. Cepis
ropuouuna. 2014. Bun. 59. C. 121-127; Tlpoxomenko JI., Bapymka IO.
CraHOBIICHHA Ta PO3BUTOK aJBOKATYpH B YKpaiHi y Apyrili MOIOBHHI
XIX — Ha movatky XX ct. Acnekmu nybniynozo ynpaeninusa. 2022. Ne 10
(2). C. 16-22. DOI: https://doi.org/10.15421/152208.

2 Tam camo.
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LBOMY eTarli He repeadadanacs, 0 ICTOTHO 00MeXyBaJllo e(eKTUBHICTh
peamizamii mpaBa Ha 3axUCT 1 BIITEPMIHOBYBaJO #oro (akTHyHe
3aCTOCYBAHHS JI0 MOMEHTY TIOYaTKy CYZOBOTO PO3TIISILY.

VY 1874 p. ypsmoBe po3mopsKEHHS 3a00POHIIIO CTBOPEHHS KOJIET il
MIPUCSDKHUX TIOBIPEHMX, TEpelaBIId iXHI (YHKUII OKPYKXHHM CyJaM.
BinToni KOHTPOII 3a AiSUIBHICTIO a/IBOKATIB 3HAYHO MTOCHIIMBCS, aJKE caMe
MIHICTp IOCTHIII OTpHMaB NpaBO BHKIOYATH 3 mpodecii ocid, sSKuX
BH3HaBaB HenpuaaTHUMU. lle (akTHyHO 03HAuYaylo0 BTpaTy aBTOHOMHOCTI
aZIBOKATYpH W MiAMOPAAKYBaHHS 11 IepKaBHIN Biai.

[MuTanHs 3amydeHHs 3aXUCHUKA Ha €Tarli MMONepeaHbOro CIiJACTBa
3HOBY HaOyJo akTyanbHOCTI y 1907 p., Koy OyJsi0 MiATOTOBICHO MPOEKT
3aKOHY TPO BBEJCHHS IHCTHTYTY 3aXHCTy Ha JOCynoBid cramii. Opnak
JOKYMEHT BHUKJINKAB 3Ha4YHY KPpUTHUKY qgepes lleKJ'lapaTI/IBHiCTI)
1 BIJICYTHICTb peaJbHUX MEXaHI3MiB, ki O 3MiHIOBaNIH ICHYIOUYy MPaKTUKY,
110 ¥ 3yMOBHUJIO HOT0 BiAKIHKAHHSL.

[Tonpu 1e, MPOEKT MICTUB HHU3KY IOJIOXKEHB, SIKI 3aKPIILIFOBAIH
Ba)KJIMBI TapaHTii Juisi cTopoHH 3axucTy. Tak, crarrs 491 nepenbauana
MIPaBO OCKApIKEHHsI Oy Ib-1KOT CJT11401 JIi1, 1110 00MeXyBaJia 4i OpyILIyBaia
MpaBa YYacHHUKIB Ipolecy, sK 0Oe3nocepeiHbo OOBHHYBaY€HHM, TaK
i uepes iioro npeacraBHuka. s ocio, ski nepedyBas mijg BapToro, IPOEKT
rapaHTyBaB MOXJIMBICTh MOJAHHS CKAapT HA Jii CIiJUOro 4epe3 ajBokara
(ct. 433), mpaBo Ha mnoOaueHHs i3 3aXMCHUKOM Il HAIISAJIOM Ta 3a
no3BosioM  cimiguoro  (cr.  432), a TakoK MpaBO  3aXHMCHUKA
03HAHOMITIOBATHCS 13 3aBEpIICHUM MPOBaDKeHHsM (cT. 476). Kpim Toro,
OOBUHYBaueHHWH MaB TMpaBO Ha 3YyCTpid 13 3aXMCHUKOM Mepen
03HaHOMIICHHSIM 31 CIIPAaBOIO, 3HOBY K TaKH, IiJl KOHTPOJIEM aJMiHICTpaIil
(ct. 476).

TaxkuMm 9MHOM, HABITH MONPH BiICYTHICTh MPAKTUYHOI peaizaiii,
Lel MPOEKT BigoOpakaB crpoOy 3alpoBaUTH Y BITUM3HSIHE KPUMiHAIBHE
MpoIecyalbHe IPaBO CTaHAAPTH OUTBII e(PEKTHBHOTO 3aXHCTy Ha
JOCYIOBOMY €Talli, 3aKJIaBIIM i/1el, SKi 3rOJAO0M CTall BAXKJIMBUMHU IS
TO/IaJIBINOI €BOJIOIII] IPABOBOI CHCTEMH.

[icas mporonomenus y 1918 p. Ykpaincekoi Pecny6miku Pag ta
yXBaJleHHs ToctaHoBM HaponHoro cekperapiatry «IIpo BBeneHHS
HapOJHOTO CyAy» BimOyocst TOKOpiHHE pehopMyBaHHS CYAOBOI CHCTEMH.
JlikBimoBaHO HOpehOpMEHi CYOBI IHCTUTYTH, BKIIFOYHO 3 TPUCSHKHUMHE Ta
NPUBATHOIO aJBOKATYpOr. BiaTak moyaBcs mpomec onepikaBiIeHHS
IHCTUTYTYy 3aXHCTy, MmO M030aBmwio #oro mpodeciiiHoi cBobomu Ta
HE3aJIS)KHOCTI.

VY mepmi poku pagsSHCHKOI Biamu B YKpaiHi Oyno 3aTBEepIKeHO
«TuMuacoBe MOJOXKEHHS MPO HAPOJIHI CyAW 1 PEeBOMIOLiMHI TpuOyHanmm
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YCPPy, sike JOKOPIHHO 3MIHMJIO OpraHi3alliio 3aXUCTy Y KPUMiHAIBHOMY
mponeci. [lis 3abe3nedeHHst 1€l  (YHKIIT CTBOpIOBaIMCS —KOJETil
MIPaBO3aCTYHUKIB MPH HApOJHHUX CyJaX Ta PEBOJIOLIHHHUX TpHOyHalax.
®dopMyBaHHSI TAKUX KOJIETIH 31HCHIOBAJIOCS OpTaHaMy BJIa Iy Y MOBiTax —
BUKOHKOMaMH, Yy MicTax — MICBKAMH paJaMHd, a TPH PEBONIOMIHHUX
TpuOyHamax — TyOepHCPKUMH BHKOHKOMaMH. 3aXHCHHKH B IUX
TpuOyHaymax npu3Havamics Hapomaum  komicapom  roctumii  abo
IOPUIMYHAMH BifinaMu TyOBHKOHKOMIB. BojgHouac y4acTh 3aXHMCHHKa
y chmpaBax, MI0 pO3NISIANIMCS  PEBONIOUIMHUMH  TpUOyHAIAMH,
BH3HaBajiacs 0OOB’SI3KOBOIO, aye HOro NOCTYN Ha CTafii MonepenHboro
CJIIJICTBA 3aJI€XkKaB BiJ po3cyay ciiadoro. Taka Moenb (pakTHYHO O3HAYaNa
MOBHE OJICPKAaBIICHHSI aJIBOKATYpU: IPaBO3ACTYIHUKH TIepeOyBajin Ha
JepKaBHIi cimyxO0i Ta OTpuMyBajdM 3apoOiTHY IUIaTy, IO ICTOTHO
oOMexyBano npodeciiiHy He3alexHiCTb. Y moToMy 1919 poky B ycix
Mmictax YkpaiHu Oy/nu CTBOpPEHI IOpPHUIMYHI KOHCYJIbTAllil, KUTBKICTh SIKHX
BU3HAuajlacs OpraHamMM  MiCIeBOI BJagu Ta  3aTBEppKyBajiacs
BUKOHKOMAMH.

Y 1920 p. B Ykpaini ¢yHkiionyBano Bxe 160 rOpUIUYHHX
KOHCYJIBTAIlil, y SKMX IpatroBain 365 ¢axiBiis, a Takox 192 Gropo s
HaJaHHs 0e30IuU1aTHOT MpaBoBol Jonomord. Lle cBiaumMiao mpo akTUBHUHN
PO3BUTOK oOpraHizamiiHux (GopM isUIbHOCTI aJBOKATYpH, Xoua i mij
KOHTpOJIEM JieprkaBy. PazoM i3 1M noromkyemocs, 1o «aepion 1917-1922 pp.
XapaKTepU3y€eThCsl  BIJICYTHICTIO HOPMATHBHO-NIPAaBOBUX  AaKTiB,  SIKi
PETYJIIOIOTh HisIbHICTh 8JJBOKATYPH, TOOTO JTOKYMEHTH, yXBaJIeHi 3a 4aciB
cyn0Boi pepopmu 1864 p., Oy0 BiAMIiHEHO, 2 HOBHMX HE CTBOPEHO» ..

[Nopanpimii po3BUTOK CHCTEMH BifIOYBCS 13 MPUUHSATTSM IIEPIIOTO
KpuminansHo-miponiecyansHoro  komekcy — YCPP,  3aTtBepmxeHOro
moctanoBoto BYIIBK Bin 13 Bepecus 1922 p. Bin mabpaB umaHOCTI 20
muctonana 1922 p. i BU3HAUaB MOPANOK KPUMIHAIBHOTO CYIOYHHCTBA,
3aKpIIUTIOI0YM  MPHHOWIN — TJIACHOCTI, YCHOCTI, Oe3mOocCepeaHocCTi,
3MarajbHOCTI Ta piBHOMpaBHOCTI cTopiH. Bommowac KIIK YCPP He
mependayaB yd4acTi 3aXHCHHKA HAa CTafil IOCYAOBOTO PO3CIiTyBaHHS,
JOITYCKAIOUH HOTo JIMIIE 3 MOMEHTY BiIJaHHS OOBHHYBAYeHOI'O 1O CYIY
(ct. 247). BaxxmmBAM JEMOKPAaTHIHUM HOBOBBEIECHHSM CTajIa MOKIIUBICTh
OCKapyKeHHS Ail CJIY0T0 Ha TOCYAOBOMY €Tarli, Mo (paKTHIHO BU3HAYATA
MEXaHI3M peaizalii mpaBa Ha 3aXHCT JI0 MOYATKy CyIOBOTO PO3TIISAY.
Crattsa 57 3akpimuia mepertik oci0, SKi MOTIH BHCTYIIATH 3aXUCHUKAMM:

' Azapos I0. 1, Jly6iska 1. B. JlisbHicTe amBokaTta B cCTamii

JIOCYZIOBOTO po3ciigyBaHHs : MoHorpadis. Kuis: BumaBHwumii 1eHTp
«Kadenpar, 2018. C. 25.
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WIEHH KOoJIeTii  3aXWCHHKIB, OJIM3bKI pOAMYI  OOBHHYBAdeHOTO,
MIPEJCTAaBHUKU JIep)KaBHUX YHM T'POMAJICBKUX OpraHi3aiid, a TakoX IHIII
0co0H 3a 0COOIMBUM JI03BOJIOM CYY.

Toro x poxy, 2 xoBTHs 1922 p., 6yno npuiinsaro [TonoxxeHHs mpo
asBokarypy Ta [lonokeHHs po KoJerii 3aXUCHUKIB. X04a Ili JOKYMEHTH
HE perjaMeHTyBaIM Oe3locepesH0 y4yacTh aJBOKaTa Ha cranuil
MOTIEPEIHBOTO  CITIZICTBA, BOHM 3aKPIIUIIOBAJIM IOCTYIOBE BiJHOBIICHHS
IHCTUTYIIHHOT poOJi aJBOKAaTYypW Ta CTBOPIOB&JIM OCHOBY Juisi 1l
opraHizamiiHOTrO pO3BUTKY.

[onanpimmii eran nmos’si3anuil 13 npuitaaTTsiM HoBoro KITK YPCP
Bix 20 numHs 1927 p. Bin 30epir HU3KY MOJIOKEHb MONEPEAHBOTr0 KOJIEKCY,
aJie TaKoX MICTHB HOBEJH, SIKi BiJI0OOpaskajii 3pOCTAHHS BIUIMBY JEP)KaBH
¥l mocuiieHHs KapanbHuX (yHKLii nporecy. [IpaBo Ha 3axucT OyI10 iICTOTHO
3BY)KEHE: aJIBOKaT MIr OpaTu y4acTh JIMIIE 31 CTazii CyJ0BOTO pO3IIIsiay,
a JIOCYJZIOBE CJIJCTBO Ta Ji3HaHHs BiIOyBaymcs 0e3 HOro MpUCYTHOCTI.
Bu3HaHHS BMHU OOBMHYBAa4€HHM CTaBajO TOJIOBHUM JIOKAa30M, a 3aKOH
HaBiTh mependayaB MOMKIIMBICTD JIOMUTY 3aXMCHHUKA SIK CBiJIKa y cCIIpaBax
PO  KOHTPPEBOJNIOLIMHI 3JI0YMHM, M0 MPSIMO MiPUBAIO  3acaju
a/IBOKAaTCHKOI TAEMHUIII.

Takum  uymnom, y 1919-1927 pp. IHCTHTYT aJBOKaTypu
B paAsHChbKii VYKpaiHi pO3BHBaBCS CYNEPEWIMBO: 3 OJHOrO OOKY,
BiI0yBaJoOCsl HOpMaTUBHE O(OPMIICHHSI HOr0 JisUTBHOCTI, & 3 1HIIOrO —
MIOCHJIIOBABCS KOHTPOJIb 1P KaBH, 10 IIPU3BOIIO A0 ICTOTHHX OOMEKEHb
npodeciiiHol He3aleKHOCTI Ta MpaBa HAa MOBHOI[IHHUI 3aXHUCT Ha
JOCYJIOBI# crail.

Iopanpmni  Tpanchopmailii BinOyBaauMcs TiJl BIUTHBOM HOBUX
koHctutyniid. Koncruryiist CPCP Big 5 rpymust 1936 poky ta Koncturyitis
YPCP Bin 30 ciuas 1937 p. 3akpimuian TapaHTii IpaBa Ha 3aXHCT
1 HemoTopKaHHICTE ocobu. Y ciuni 1937 p. B crpykrypi Hapkomary
octurii YPCP cTBOpeHO Bimmiml CyZOBOTO 3aXHCTy Ta HOPHIAYHOI
JOTIOMOTH HACEJIECHHIO, SIKU 3IIICHIOBaB KOHTPOJIb 32 AiSITBHICTIO KOJIETil
3aXUCHUKIB. TakMM YHMHOM, aJBOKaTypa IIOCTYIIOBO IHTErpyBajacs
Yy Iep KaBHUI amapar.

VY 1960-1961 pp. mpuitHIATO HOBI UBIIBHI I KPUMIHAIBHI KOAEKCH,
a TaKoXX 3aKOH Mpo cynoycTpid. Komeris anBokaTiB BH3Ha4anacs sK
noOpoBinbHE 00’€mHaHHA 0ci0, Mo mismo Ha miacrasi [lomokeHHS TpO
aJBOKaTypy, 1 HajaBaja IIPaBOBY JOIOMOTY SK Yy LHBIJIBHHX, TaK
1 y KpUMIHAJBHHUX CIpaBaX, 30KpeMa y BIIICHPKOBHX TpHUOyHalaX Ta IIiJ
Yac monepeaHboro ciijacTea. Y 1962 p. Bepxosna Pana 3aTBepmmina HOBe
[MonoxxeHHs PO aIBOKATYPY, SKE 3HAYHO MiIBUIILYBAJIO POJIb MICIIEBHUX pajl
Yy KepiBHUITBI ii HisuTpHICTIO. BomHOYAC nepikaBHUI KOHTPOIH 3aJIUIIIABCS
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HA/3BHYaHHO YKOPCTKHM, a/DKE MPaBO BHKIIOUCHHS aJBOKATIB i3 KOJErii
MaJI TIPE3nist KOJIEeTil, BHKOHKOM 00JIacHOI paji Ta MIiHICTp FOCTHIII.

Hactymuum etanom po3sutky ctaina Koncturyniss YPCP 1978 p.,
sIKa BIIEpIIe KOHCTHTYLINHHO 3aKpinuiia 3acajy JisUTBHOCTI aJBOKATYypH.
VY po3BuTok nux mosioxkeHb 1 jxoBTHA 1980 p. Oyno yxBaneHO HOBe
[omoxxennst mpo amBokatypy YPCP. BoHo posmmpriio mpaBa KoJerii
alBOKATiB Yy MHUTAHHSIX CAMOBPS/IYyBaHHs, BPETYNIOBAJIO BHYTPIIHI
oprasizamiiiHi aclieKTH Ta OKPECIIHIIO CUCTEMY TXHBOI JiSUTHOCTI.

Omxe, IHKBI3WIifHA JIOTiKa MONEPEIHBOTO CIIJICTBA, MPIOPUTET
«BCTAHOBIICHHS 00’ €KTUBHOI ICTHHN» Ta LEHTPAI30BaHUH KOHTPOJb HaJ
a/IBOKaTypol0 3a 4YaciB pPaJsHCHKOTO TMepiofy OOMEXyBaJM pealbHHH
mpoctip 3axucty. JlOKTpuHa BH3HABaja 3MarajibHiCTh y CYAi, IMpoTe
3Ha4YHa YacTWHA JIOCHI/DKEHb 3BOJMJIA POJb 3aXHCHHKA O «ydacTi
y BUXOBaHHI MPaBOCBIZOMOCTI», «IOMOMOTHM CyAy» Tomo. HaykoBi
JMCKYCii TOUMJIMCS JOBKOJA MOMEHTY JIONYCKY 3aXHUCHHUKA (MEpeBaYKHO
3 mpen’sBICHHSIM OOBHHYBadeHHs), MEX JOCTyIly JO MarepiainiB
1 MOXKJIMBOCTI CaMOCTIITHOTO 30MpaHHs T0Ka3iB.

CyuacHuii eTan pO3BUTKY aJIBOKATYPH, SIK BKa3ylOTh y HayKOBIii
JiTeparypi, po3noyascs i3 mpuAHATTIM 19 rpynas 1992 p. 3akony Ykpainu
«IIpo anBokatypy»'. Lleli 3aKOHONABUMI AaKT 3aKpilMB BiJHOBIEHHS
MpecTHXy mpodecii, MOBEpHEHHS A0 il ICTOPUYHUX TPAIMILIN 1 MAKpeCInB
pOJb aJIBOKATYpd SIK OJHOTO 3 TOJOBHHX TapaHTIB 3a0e3ledeHHs
KOHCTMTYL[IHHMX IpaB i cBo6O ITPOMAsH y He3aJexkHiil aepKani’.

Y 1996 p. mpuitaarts Koncrtutynii YkpaiHu crtano KIHOYOBUM
€TaroM y PO3BUTKY IIpaBa Ha 3aXKCT HA CTa/lil JOCYJOBOTO PO3CIIi Iy BaHHSL.
OcHOBHHMI 3aKOH BIATBOPUB TIOJIOXKEHHS MDKHAPOAHUX JIOKYMEHTIB,
parudikoBaHux YKpaiHOIO, 30KkpeMa 3arajbHOI JeKiapallii nmpaB JIOAUHHA
1948 p., €BpomneiicbKoi KOHBEHINI 3 TpaB JIOJUHUA Ta MIiXHApOIHOTO
HaKTy PO TPOMAJISHChKI i momitiyni mpasa 1966 p.3. i akTu rapanTyBam

!'yp Bb. B., Coninpaux JI., ®enopos M. AIBoKaTchKa isuIbHICTH
Ta 0COONMMBOCTI ii opraHizanii : HaB4. mociOHUK. JIbBIB : JIEBIB. YH-T Oi3HECY
Ta pasa, 2011. C. 46.

2 TIpo amBokaTypy : 3akoH Ykpainm Bim 19.12.1992 Ne 2887-XII.
URL: https://zakon.rada.gov.ua/laws/show/2887-12#Text.

3 BaraneHa Jdeknmapanis nOpaB JMOAMHM 1948 p., mpuiiHATa
i mporonomena pesomomiero 217 A (IIT) I'erepansroi Acambaei OOH Bif
10 rpynss 1948 p. URL:  https://zakon.rada.gov.ua/laws/
show/995 015#Text; KoHBeHmis mpo  3aXuUCT TpaB  JIOJUHHU
1 OCHOBOMOJIOKHHX CBOOOM: MiKHapoxHuil nokymeHT Bixg 04.11.1950
Ne 995 004: parudikoBana 3akoHoM Ykpainu Bix 17.07.1997 Ne 475/97-
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3acajy 3MarajbHOCTI, PIBHICTb CTOPIH y TPOIECi, MOKIMBICT IT0AaBaTH
KJIONMOTAHHS Ta HaJaBaTH JIOKa3H Ha BCIX CTaJigX KPHUMiHAJIBHOTO
TIPOBAJHKEHHSI.

3minu 2001 p. no KpuminansHo-TIporiecyaabHOro komekcy (1960 p.)
CTaJM BaXJIMBOIO BIXOKO Yy NMPAaKTUYHIA IMITJIEMEHTAIii IUX TOJIOKEHb.
Bonn 3akpinumm po3mexxyBaHHsI (pyHKLIH OOBHHYBaueHHS, 3aXUCTy Ta
Cyly, a TaKkoX Nependauyniyd ydacTb 3axXMCHHKAa Ha JOCYJOBOMY eTari
(ct. 44 KIIK). 3axuicHUK OTpUMaB IPaBO CaMOCTIHHO 30upaTH (akTHuHi
JaHi, sIKi MOXYTh MaTh oka3oBe 3HadeHHs (cT. 48 KIIK), mo po3mmpuio
foro mpolecyatbHi MOKIMBOCTI' .

3HayHWil BIUIMB Ha ()OPMYBAaHHS Cy4aCHOT'O IHCTHTYTY 3aXUCTy
MajH 1 KOHIICTITyalbHiI NOKyMeHTH. Yka3 [Ipesumenta Ykpainu «[Ipo
KOHLIEMIII0  BJIOCKOHAJIIGHHS  CyNIBHMLTBA  JJIsl  YTBEPPKCHHS
CIpaBeAIMBOTO Cyly B YKpaiHi BiATIOBIAHO 1O €BPONEHCHKUX CTaHAAPTIBY»
BU3HAYMB TPHHIMI 3MarajibHOCTI K (yHIaMEHTaNBHUH Ui BCHOTO
CYJOYMHCTBA, BKIKOYHO 3 [i3HAHHAM Ta JOCYJIOBHM  CJiICTBOMZ,
Amnanoriuno, Yka3z [lpesugenta 2008 poky, SkuM OyJio 3aTBEpKEHO
Konuenuito  pedopmyBaHHS ~ KpPUMIHAIBHOI  IOCTHUI{, MIJAKPECIUB
HEOOXIIHICTh peasbHOT0 320e3eUeHHs PIBHOCTI CTOPIH, MTpaBa 3axuCTy Ha
BUKOPHCTAHHS CIIENIaTbHUX 3HAHb Ta 3aJly4€HHs BIACHUX J0Ka3iB’.

Oco0nuBe 3Ha4YeHHS AT JOKTPUHM Ta NPAKTUKM Majd DilLCHHS
Koncruryuiiinoro Cyny Ykpainu (nani — KCY). V crpasi 3a 3BepHEHHIM
rpoMansauaa ConparoBa (pimenHs Bix 16 mrororo 2000 poky Ne 13-
pn/2000) KCVY po3risiHyB NHTaHHS BITBHOTO BHOOPY —3aXHMCHHKA.
[IpobGnema mnojsirana B TOMy, 10 OPraHd CJIJICTBA 1 CyA BiAMOBWIN
ConpatoBy B JOMyCKy IpeIcTaBHUKA IPUBATHOI IOPUIANYHOI GipMu depes

BP. URL: https://zakon.rada.gov.ua/laws/show/995 004; MixunapoaHuii
MakT MPO TPOMANSHCHKI 1 momitwyi mpaBa Big 19.10.1973. URL:
https://zakon.rada.gov.ua/laws/show/995 043#Text; Koncruryiris
VYkpainu : 3akoH Ykpainn Bim 28.06.1996 Ne 254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

! Kpuminansao-ponecyanbamii kogeke YPCP 1960 p. Bix 28.12.1960.
URL.: https://zakon.rada.gov.ua/laws/show/1002-05/conv#0658.

2 TIpo KoHIEMIIi¥0 BAOCKOHATEHHS CyIiBHUALITBA [T YTBEP/DKEHHS
CIIPaBEUIMBOTO CyAy B YKpaiHi BIOMOBIAHO O  €BPOIEHCHKHUX
cragmaptiB : Yka3z IIpesmmenta VYkpaimm Bim 10 TpaBHs 2006 p.
Ne 361/2006. URL: https://zakon.rada.gov.ua/laws/show/361/2006#Text.

* Kounermmis pedopMyBaHHS KpPUMIHANBHOI tocTUINi : VYKa3
IMpesunenta VYkpainm Bix 8 xBiTHa 2008 p. Ne311/2008. URL:
https://zakon.rada.gov.ua/laws/show/311/2008#Text.
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BIJICYTHICTh y HBOTO aJBOKaTchbkoro cimourtBa. Cyn BH3HaB, IO
noJioxxeHHs1 KOHCTHTYIIIT rapaHTyIOTh MPaBO Ha MPABOBY JOMIOMOTY, TIPOTE
IIpU IIbOMY BHKOPHCTaB HU3KY HEYITKHX IOHATH («daxiBenp y ramysi
mpaBa», «IpaBoBa JOMOMOray), MO MOPOJMIO IIHPOKY IHCKYCitO
y HayKOBUX 1 MPAKTHYHUX KOJAX.

[onanbie yrouneHHs miei mo3uuii BinOynocst y 2009 p. y cmpasi
32 KOHCTUTYIIHHUM 3BepHeHHsM 1. ['omoBaHs (cmpaBa TpO MPaBOBY
noromory). KCY miaTBepauB, MmO MpaBO Ha MPaBOBY JOIOMOTY Mae
YHIBEpCANTBHUI XapakTep 1 MOIIMPIOETHCS HE JIHIIE Ha MiI03PIOBAHUX YH
0OBHHYBaueHHX, a W HAa  CBIIKIB, a TakKOK  OyIp-IKHX  0Ci0
y TPaBOBIJIHOCHHAX 3 JepkaBHUMH opraHaMu. Cyj BH3HAUYHB TIPABOBY
JIOTIOMOTY ~ SIK  OaraTorpaHHy [isUIbHICTh, 1[I0 MOXE OXOILTFOBATH
KOHCYJIbTAIli1, CKJIQJIaHHs JIOKYMEHTIB, MPEJICTABHUIITBO, & TAKOXK 3aXHCT
y CyJi Ta nepej iHIIMMU opraHaMu Biagu. [Ipu 11boMy HaroJsiomryBaiocs,
110 HaJaHHS TPABOBOI JOIIOMOTH MOJKE 3/IIICHIOBATHCS aJBOKATOM, aje 3a
BiJICYyTHOCTI 3aKOHO/IaBUMX OOMEXKEHb — 1 IHIIHMH ocobamu’.

Takum unHOM, y miepion Bix npuiHsTTs Koncturyuii 1996 poky no
ki 2000-x pokiB B YkpaiHi cOpMyBaiMcsi OCHOBH Cy4YacHOTO
PO3YMIHHS MpaBa Ha 3aXMCT Ha CTaii JOCYJOBOTr0O po3CiiayBaHHs. BoHu
MOEHANIM MDKHAPOJHI CTaHJapTH, 3MIHM B 3aKOHOJABCTBI Ta MpPaBOBI
no3uttii KCY, siki moCTYynoBO pO3IIMPIOBANIM TapaHTii CTOPOHU 3aXHCTY,
MiJKpEeCIIolour I aKTHBHY 1 PIBHOMNPAaBHY pOJIb Y KPUMIHAIBHOMY
poIIeci.

3aBepiIaibHIM KpPOKOM Yy (popMyBaHHI Cy4yacHOi MOJeli CTalo
yxBaneHHsa 5 uepBHA 2012 poxy 3axony Ykpainu «lIpo amBokatypy Ta
aJIBOKaTChbKy JISUTBHICTBY. BiH OCTaTOYHO yTBEPIMB HE3aJEKHICTH
IHCTUTYTY aJJBOKaTYpH BiJI Iep>KaBHUX OPTaHiB 1 3aKpIMKB HOTO CTATyC 5K
KIIFOYOBOTO FApaHTa 3aXUCTy IpaB i cBOOO. JIHOIUMHK.

Taxkum dmHOM, ICTOpiA YKpaiHCBKOi amBOKATypu Big Opyrol
mooBuHA XIX CTONITTS [0 CBOTOAEHHS BimoOpaskae 3aKOHOMIpHUI
TIPOIIEC IePEXO0. Ty BiJ aMiHICTPaTUBHOI 3aJICKHOCTI Ta IiAMOPSAKOBAHOCTI

! Pimenns Koncmurymitinoro Cymy VYxpainm y cmpasi 3a

KOHCTATYHIWHUM  3BEpHEHHAM  TrpoMansaumHa  [omoBaHs  Irops
BonoguMupoBrda 1momo oQimiHHOTO TIIyMadeHHS TOJO0XKEHb cTaTTi 59
Koncturymii Ykpainu (crpasa mpo mpaBo Ha MPaBOBY IOMOMOTY) Bix 30
BepecHs 2009 poxy Ne 23-pn/2009. URL: https://zakon.rada.gov.ua/
laws/show/v023p710-09#Text (nata 38epuenHs: 02.12.2024).

2 TIpo agBOKATypy Ta aIBOKATCHKY JUSUIBHICTD : 3aKOH YKpaiHu Bij
5 mumast 2012 p. Ne 5076-VI. URL: https://zakon.rada.gov.ua/laws/show/
5076-17#Text.
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JIeprKaBi JI0 YTBEPAXKEHHS il sIK MOBHOLIIHHOTO IHCTUTYTY TPOMaJISHCHKOTO
CYCMLJIBCTBA i HEBIJI'€EMHOTO €IEMEHTA AEMOKPaTHYHOT TPABOBOI JACPIKABH.

[epexin mo Momesni mpaB JIOAWHHM 1 KOHCTUTYIIHHHWI mpiopuTet
3MarajibHOCTI CHPUYMHWIN «IEpeKamiOpyBaHHI» IOKTPUHHU 3aXHCTY
ocoOW: JIOCHIMHWKM Jefajil dYacTille TPaKTyIOTh 3aXHUCHUKA SIK
MOBHOIIIHHOTO cy0’€KTa TOKa3yBaHHs. BeKTop H0CIiIKEeHb 3Milllye€ThCS Ha
paHHi cranii NpoBajpKeHHs (3aTpUMaHHs, MEpIl IOMWTH), AOCTYI 10
amBoKaTa 6e3 3BOJIiKaHb, aJJBOKATCHKY TAEMHHUIIO, TOMYCTUMICTh JI0KA3iB,
3M00yTHX Y TOPYIICHHS FapaHTiil.

BueHi ynpo1oBk TPUBAIOT0 Yacy 3BEPTalOTh yBary Ha MOKIHBOCTI
Ta TPaBOBUIl CTaTyc 3aXWCHHKA Y KPUMIHATBHOMY MPOBAKEHHI,
CTaH/APTH 3aXUCTy OCOOHU BiJl KPUMIHAIBHOTO MEPECTiTyBaHHS TOIIIO.

Cepen mnepummx crnpod Yy MOCTpaAsHCBKIA IMPaBOBIH  Haylli
KOMIUIEKCHO JOCTIIUTH IHCTHTYT y4yacTi 3aXMCHHMKa Y KPUMIHAJIBHOMY
POBaKEHHI 0co0MBe Miciie rocigae Monorpadis S. I1. 3eiikana «3axucT
y KpuMiHanbpHiH cnpaBi» (2002 p.). Y 1uiii poGOTI aBTOp JOKIIAIHO
PO3MIISIHYB MPOOJIeMaTHKY peanizallii mpouecyaibHol GpyHKIIT 3aXHCHHUKA,
MIPOaHANI3yBaB HOTO POJIb MiJl Yac CY0BOTO PO3IIISY, B alelsIiiHOMY Ta
KacaliiHOMy NpPOBa/PKEHHSX, OKPECIMB TAKTUYHI MpHIiOMH poOOTH i3
cpinkamu Ta norepmimumu'. Ilpaus  BUDISHAETHCS — IIPAKTHYHOKO
OpIEHTOBAHICTIO Ta CHpPO0OOI0 BUPOOUTH y3arajbHEHI peKOMEeHIALii st
a/IBOKATCHKOI AiSUTBHOCTI B YMOBaX 3MarajibHOro MpoLEecy.

3HAYHUM BHECKOM Yy PO3BUTOK JOCHIPKYBaHOI IPOOIEMAaTHKU
e 1 monorpadis I 0. I'moBapkoro «JlisnIbHICTh aJBOKaTa-3aXHUCHUKA
y KpuMmiHanmpHOMY Tmporeci» (2003 p.). V Hiil yBary akileHTOBaHO Ha
METOAMYHOMY 3abe3neueHH npodeciiHol poOOTH 3aXUCHUKA: BU3HAYEHO
e(eKTUBHI 3ac00U, TPUIOMH Ta TAKTHKH, 10 3aCTOCOBYIOTHCS aJJBOKATAMHU
Yy TpaKTHLi Ul BUKOHAHHS CBOTO OCHOBHOI'O IPU3HAYEHHS — OXOPOHHU
mpaB 1 3aKOHHHUX iHTepeciB OOBMHYBAaYEHHMX Ta  IMiJO3PIOBAHHUX
y KPUMIHAIBHOMY CyIO4YHHCTBI’.

3acmyroByIOTh Ha yBary Takoxxk mocmimkeHHs B. O. Ilomemnromka,
SIKHH y mpatsix «IIpeomem 3axucmy ma 1020 00KA3Y8AHHS 8 KPUMIHANbHIL
cnpasiy (2005 p.) Ta «DyHryia 3axucmy 8 KPUMIHATLHOMY CYOOYUHCINGE
Yxpainu: npasosi, meopemuuni ma npuxnaoui npodremuy» (2009 p.)
3MIACHUB MITICHANA aHaJi3 MPaBOBUX Ta MOKTPHUHAIBHIX ACIEKTiB (PYHKII
3axucty. HaykoBelb pO3IJIsIHYB NMHUTaHHS MpeAMeTa 3aXHCTy, cHeludiky

' 3eiikan 5. TI. TlpaBo Ha 3aXMCT B KPUMIHAIBHOMY MpOIECI :
mpakt. nocionuk. Kuis : FOpua. npakr., 2004. 288 c.

2 Tnopampkuit 1. 10. JlisneHicTE  aJBOKATa-3aXMCHUKA
Yy KpHMIiHaJIBHOMY Iporieci : HaBu. moci6. KuiB : Arika, 2003. 352 c.
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y4acTi aZBoKaTa y JOKa3yBaHHI, OCOOJHMBOCTI JIOTiKO-apryMeHTaIliifHO1
JSUTBHOCTI  3aXHMCHUKA, 3alpOIlOHYBaB TEOPETUYHI  MOJeN  Juis
BJIOCKOHAJIEHHS IPAKTHKH KPMMiHAJIBHOTO POBa/DKEHHS !,

BaxxmuBumu 1t opMyBaHHS CydacHOI JOKTPHHU ITpaBa Ha 3aXKUCT
CTaJM HalpalioBaHHS BITYM3HSAHMX HaykoBwmiB — B. I'. ToHuapeHka,
O. B. Kamninoi, M. A. Iloropenskoro, B. I. ®@apunnuka, O. I'. Illwa,
M. €. llymuno Tta in2 VYV ixHiXx npausx BigoOpakeHO CyTHiCHI
XapaKTEePUCTHUKHU Ta 0COOIMBOCTI 30MpaHHs JOKa3iB CTOPOHOIO 3aXUCTY TIiJT
Yyac JOCYAOBOTO PO3CIiyBaHHsI, PO3KPUTO MPOOIEMATHKY MPOLECyaTbHOT
piBHOBaru  Mik  OOBHHYBaYeHHSM 1 3aXHCTOM,  3alpOIOHOBAaHO
JOKTPUHAJIBHI TIIyMaueHHsl (YHKI[I aBOKaTa y CHCTEMi KPUMIHAJIBHOTO
CyJIOYMHCTBA.

Oxpemi IMTaHHS y4acTi aJjBOKaTa (3aXMCHUKA) B CTa/ii JOCYI0OBOTO
PO3CIiayBaHHSA B TUCEPTALIHHUX JOCHTIHKEHHAX posnissaand A. M. Titos
(2005 p.), T. B. Kopuegra (2006 p.), P. A. Yaiika (2008 p.), €. 1. Buboprosa
(2009 p.), H.B.bopsux (2010 p.), O. TI. IMusarim (2010 p.),
I1. B. Kyuescekuii (2011 p.), O. B. Crapenskuii, €. B. Cmupnos (2017 p.)
Ta iH. Came TOMy, y IUJISIX y3araJibHEHHsI HU3KU [TPOBEJICHUX PO3POOOK, MU
3YIUHUMOCS HA OKPEMHUX JIOCII/UKCHHSX, OIyOIIKOBAaHUX PO3IOYMHAIOUH
3 2000-x pp., a/Jpke BOHH 3JeOLIBLIOTO0 € TAKUMH, 10 aKTYyalbHi LIS
BpaxyBaHHS IiJ 4Yac yJOCKOHAJICHHS YMHHOI JOKTPHHH KPHMiHAJIBHOTO
MPOLIECYaILHOTO ITPaBa Ta IIPaB03aCTOCOBHOI JTisUILHOCTI, chopMOBaHOT Ha
CBOTOJIHI.

! Tlonemomko B. O. IlpeaMer 3axuMcTy Ta HOro JOKa3yBaHHS
B KpHMiHaNBHIN cripaBi : MoHorpadis. Kuis : [Ipeuenent, 2005. 232 c.

2 T'onuaperko B. T. JlokasyBaHHA B KPUMIHAILHOMY IPOBAKEHH] :
HayK.-ipakt. mociouuk. Kuis : Ilpenenent, 2014. 42 c.; Kamrina O. B.
30upaHHs JOKa3iB CTOPOHAMHU KPUMIHAJIBHOTO IPOBAHKEHHS. AKTyallbHI
mpoOyieMu JTOKa3yBaHHS B KPUMIHAIBHOMY IMPOBADKEHHI: MaTepiain
Bceykp. nHayk.-mpakt. inTepHEeT-KOH(®. (M. Omeca, 27 muctom. 2013 p.).
Opmeca : FOpun. mit., 2013. C. 223-229; [Toropeupkuiit M. A. 3aXHUCHHUK —
cy0’eKT MOKa3yBaHHSA Ha JOCYIOBOMY mpoBakeHHI 3a guHHEM KIIK
VYkpaiau: mpoOneMHI THUTaHHS. AKTyalnbHI TUTAaHHS JEP:KaBOTBOPEHHS
B YKpaiHi: marepiamu MixHap. Hayk.-pakT. koH(. (M. Kuis, 23 Tpas.
2014 p.). Kuis, 2014. C. 480-485; ®apunauk B. I. OcobmuBocTi
(opMyBaHHS JOKa3iB Ta OKAa3yBaHHS B KPUMIHATBHOMY CYIOYHHCTBI
VYkpaian. Xapkis : @akrop, 2013. 96 ¢; Hlwmmo O. I'. 3acTocyBaHHS 3aX0/iB
3a0e3nedyeHHs] KpHMiHAJIBHOTO IIPOBA/PKEHHS 3 METO0 30MpaHHs I0Ka3iB.
Joka3su 1 noka3yBaHHS 3a HOBMM KpuUMiHAQJIBHUM IPOLIECYaIbHAM
KOZIeKcoM YKpainu: MaTepianu Mi>kHap. HayK.- MpakT. koHO. (M. Kuis, 67
rpya. 2012 p.). Kuis : Ctpoxos [I. B., 2013. C. 356-358.
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JisTpHICTh afBOKaTa-3aXMCHUKA y KPUMIHAIBHOMY IPOBaKEHHI
HEMOXJIMBa 0€3 JOTPHMMAaHHS BHCOKHUX €THYHHX CTaHIApTIiB, sKi
CTaHOBJIATH OCHOBY MpOGeCiiHOl KyIbTypH MpaBHUKa. ETHKa 3aXHCHHKA
BUKOHYE HE JHIIC POJIb BHYTPILIHBOTO PEryIsTopa HOro MOBEIiHKH,
a 1 3abe3neuye OamaHc MK OOOB’S3KOM 3aXHILNATH IHTEpECH KII€HTa Ta
HeoOXijHicTIO 30epiraTh moBary JI0 3aKOHY, MpPaBOCYIAs 1 CTOPOHH-
OTOHEHTa. Y Cy4YacHHX yMOBaX, KOJIM JIOBipa IO NPaBOBHX IHCTHTYLIH
€ KJIFOYOBHM YMHHHKOM (OPMYBAHHS JEMOKPATHYHOI JEpKaBU, CTHYHI
3acay aIBOKATCHKOI MisUTBHOCTI HA0YBalOTh OCOOIMBOTO 3HAYCHHS. BoHM
BHU3HAYaIOTh piBeHb TNpodecioHanmi3My, BIUIMBAalOTh HA aBTOPUTET
a/IBOKaTypH Ta 3a0e3meuyroTh e()eKTUBHICTh peatizallii KOHCTHTYIIHHOTO
mpaBa Ha 3axuct. Y pob6otri H. M. TaBaprtkinamse «ETu4ni ocHOBU
JISUTBHOCTI  aJiBoKaTa-3axucHuka» (2003) mpumineHo yBary KIIOYOBHM
acrieKTaM rapaHTiil mpaB JIIOAMHK Y cdepl KPUMIHAIBHOTO MPOBAKEHHS,
IO CTOCYIOTHCSI HacamIepe] 3axXucTy KOH(]IJEeHIIHHOCTI aJBOKAaTCHKOL
JISUTBHOCTI Ta JOCTYIY A0 NpPaBHUYOI JIOOMOTH, TOOTO 0a30BHX OCHOB
eTHYHUX 3acaj AiSUTBHOCTI aJBOKaTa. ABTOpPKa CIYIIHO MiAKPECIIOE, M0
e(eKTUBHICT TNPAaBOCYAIsl 3aJeXHUTh HE JMiIe Bix (opmambHOTo
3aKpIIUICHHS! BIIOBIAHKX IpaB, a U BiJl MEXaHI3MIB TXHBOI MPaKTHYHOT
peauizanii. Cepel; TOro4aCHUX MPOOJIEM BUYEHOIO MPUALICHO YBary TakKUM
IIPAaBOBMM IPOTAIMHAM, K JOCTYI 3aXMCHUKA J0 JESKUX MPOLECyalbHUX
MaTepiajiB, 10 CTBOPIOBAIO PU3KKH (HOPMAIBHOTO OOMEKEHHS rapaHTii.
Binrak aBTopka Haroiocuia Ha HHU3LI HEAOMIKIB, cepel] IKUX: 1) HermoBHA
IMILIEMEHTAIISI MDDKHAPOJHUX CTAHJIAPTIB IOJ0 aJIBOKATCHKOT TAEMHHUIII;
2) oOMexeHHi OCTyN aJBoKaTra O MaTepialiB CIpaBH; 3) HEJOCTATHE
(inaHCYBaHHS cUCTEMH OE30IUIATHOI PABOBOI JIOMOMOTH .

B.T. AnpyciB y po6oTi «YyacTh aJIBOKaTa-3aXMCHHUKa B CYyji
MIePIoi iHCTaHMi{ y KpUMiHaIbHOMY Iporeci Ykpaiam» (2003) Haromocus,
oo caMe Ha il cTazii KPEMIHAIBHOTO MPOLECY BHUPINIYETHCS KIIOYOBE
MUTaHHS — IOBEACHICTh BUHY Ta IPU3HAYCHHS IOKapaHHsL, IO i aKTyali3ye
B IioMy mpoOieMy CBO€YacCHOTO 3aixydeHHs 3axucHuka. llomo ¢ymkmii
3aXUCTy, TO aBTOp PO3KPHB OaraTOBHMIPHICTh OPHIMYHOTO 3aXHCTY,
HAJAI04YM WOMY 3HAuYeHHs (YHKIIi MPaBOBUX HOPM, BUJIY JEpPIKABHOI
IISUTBHOCTI Ta Cy0’€KTUBHOTO TpaBa ocobu. OcobnmBY yBary MpHALICHO
y9acTi a[BOKaTa y CIpaBaxX HETIOBHONITHIX 1 TMPHCSIKHUX. Y TIPOBAIKCHHS
CyIy IPUCSDKHUX B YKpaiHi, aBTOP BU3HAYMB, € MOIIUBICTIO T IBUTIICHHS

! TaBaptkinam3e H. M. ETudHiI 0CHOBH IisUTBHOCTI aaBOKaTa-
3aXHMCHHKa : aBToped. muc. ... kKana. opua. Hayk: 12.00.10. Ogeca,
2003. 20 c. URL: http://hdl.handle.net/11300/2644.
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peajybHOl iEBOCTI MPUHIMUITY 3MAraibHOCTI Ta MOCHIJICHHS POJi 3aXHCTY.
Takox aBTOp PO3BHB KOHILECIIK KOMIUICKCHOTO XapakTepy IpaBa Ha
3aXHCT, II0 OXOIUIIOE HAJaHHS 3aKOHHUX 3aco0iB 00OpOHH, IPaBO Ha
JIOTIOMOTY 3aXHCHHMKa W 000B’SI30K JIepKaBHUX OpraHiB 3a0e3NeuuTH L0
monomory.

PoGora A. M. TutoBa «OCHOBHI NPUHIMIH Ta OCOOIMBOCTI y4acTi
3aXMCHHKA Ha JOCYJNOBOMY ciincTBi» (2005) mpucBsdeHa mpoOiieMaTHIl
3a0e3rneyeHHsl MpaB o0co0M Yy KpUMIHAJIBHOMY HpPOBa/PKEHHI 4epes
IHCTUTYT 3aXUCHUKA. ABTOp TaKoX ITiJJKPECIIOE, IO JEMOKpaTH3allis Ta
CTAaHOBJICHHS TIPABOBOI Jep)kaBH B YKpaiHi HEMOXIHBI 0e3 peanbHOT
rapaHTii mpaBa Ha 3axXHUCT. 3 ypaxyBaHHsIM MDKHApPOIHUX CTaHIAPTIB
BYCHUM OOIPYHTOBYETHCSI TNOTpeda B YJOCKOHAJICHHI HAlliOHAJIbHOTO
3akoHO/aBcTBa. CepeJl pe3yNbTariB, SIKI MalOTh TEOPETHYHE 1 NMPAKTHYHE
3HAYCHHA MOXEMO Bi}ISHa‘{I/ITI/I YTOYHCHHS IMOHATTS 3aXMCHHUKA Ta CyTHOCTi
3aXHMCTY y KpPUMIHAJBHIN CripaBi; po3poOieHHs 3acaay (yHKIIOHYBaHHS
IHCTUTYTY 3aXHCHUKIB, CepeJl SIKHX BEPXOBCHCTBO 3aKOHY, HE3AJICIKHICTb,
rymMaHi3Mm, npodeciiiHa eTuka Ta CrelialibHi JUCHHUILTIHAPHI MPOLEAYpH;
MIPOIO3HIIisl BHECEHHS 3MiH 710 KpuMiHAIBHOTO KOJEKCY YKpalHU CTAaTTIO
PO  BIJNOBIJAIBHICT, 33 HE3aKOHHI [ii 3aXMCHUKIB; 3aKpiIUICHHS
y OpodiJbHOMY 3aKOHI TapaHTid aJBOKaTChKOI JisUIBHOCTI UM MeX
a/IBOKaTChbKOI TaeMHUIN;, (opMyiroBaHHsS Hu3kKM monpaBok jo KIIK
VYkpainu (BU3Ha4YeHHS Kojla 0Ci0, MOMEHT BCTYIly 3aXHCHHKa y CIIPaBy,
MpaBoO Ha OIJIsJ JOKYMEHTIB, JOMUT CBIJIKIB 3a X 3roj0l0, CKIIaJaHHs
«3aXMCHOTO BUCHOBKY» TOIIO)>.

Y mucepraniiiHiii po6oti H. M. OGpizan «3aXUCHHUK SIK CyO’€KT
JIOKa3yBaHHS B KpUMiHAIbHOMY mporieci» (2008) rpyHTOBHO BH3HA4YEHO
0co0JMBOCTI pearizaiii NPUHIUIY 3MarajibHOCTI Ta PIBHOCTI CTOPIH,
a TaKOXX MPHAIJIEHO yBary HeoOXiTHOCTI 3a0e3neueHHs peatbHUX TapaHTii
3aXUCTy MpaB IIOAUHU. Y POOOTI HATOJIOMICHO, MO IHCTHTYT 3aXHCHUKA
Bimirpae He Jmmie (QYHKIIOHATIBHY, a W CHCTEMOYTBOPIOIOYY PpOJIb
y TpoliecyanbHOMY HoKasyBaHHI. Cepen HalOIIBIN 3HAYYIUX MTOJIOKEHb,
c(hopMyIIbOBaHUX ABTOPKOI MOXKHA BIAMITHTH Taki: 1) dopMyoBaHHS
KOHIICTIIi «HEMOBTOPIOBAHMX  CHIAYMX [ii» Ta  OOIpyHTYBaHHS
HEOOXiMHOCTI 3aKpilUIGHHS TMpaBa 3aXWCHUKA OpaTH yd9acTb Yy iX

! Amgpycis B. B. VyacTe amBokaTa-3aXMCHMKa B CyIi IEPHIOi
IHCTaHIIIi y KpUMiHAIFHOMY TIporieci YKpainu : aBToped. AWC. ... KaHI.
topun. Hayk: 12.00.09. Kuis, 2010. 20 c.

2 TurtoB A. M. OCHOBHi IpPUHIMIM Ta OCOOIMBOCTI ydYacTi
3aXMCHHUKA Ha JOCYI0BOMY CIIACTBI : aBTOpe(. AWC. ... KaHI. IOPHJ. HAYK:
12.00.09. Xapkis, 2005. 20 c.
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mpoBeJicHHI; 2) aprymeHrariito 1momo momoBHeHHs KIIK VYkpainu
MOJIOXKEHHSIM MPO KPUMIHAIBHO-TIPOIIECYATTbHE TOKA3YBaHHS K OKpeMUit
IHCTUTYT; 3)  TPONO3MLII0 MPO  PO3MMPEHHS  KPUMiHAJIBHOI
Bi/ITIOB1JAJTFHOCTI 3a HEIPaB/AWBI [MOKa3aHHS 13 BKIFOYEHHSIM JI0 IOTO KOJIa
1 3aXMCHUKA; 4) KOHIEIIIII0 CTBOPEHHS MYHINMIAIBHOI (Iep’KaBHOT)
amBokaTypu Ta JlepaBHOro (OHIy MAjis OIUIATH Tpali agBOKaTiB 3a
MPU3HAYCHHSM; 5) PO3pOOICHHS i/1eT «apaneabHOro PO3CiayBaHHM», SKe
MoryI0 6 cTaTh eEKTUBHUM iHCTPYMEHTOM JIJIsl CTOPOHH 3aXHCTY .

OnuH 13 mepIMx KOMITJIEKCHUX HayKOBHX MiIXO/IIB /10 aHaMi3y podi
3aXUCHUKA y BITUM3HSHOMY KPUMIHAJILHOMY MpOIECi OyJI0 peai3oBaHO
y nuceprauiiinomy pociimkenni H. B. bop3ux «lisiipHICTE 3aXMCHHKa
mo/10 3abe3neyeHHs npaB i cBOOOJ MiI03PIOBAHOrO Ta 0OBHHYBaYE€HOTI'O
B KpuMiHalbHOMY mporieci Ykpainu» (2010). PoGora BupI3HSETBCS
ITUOMHOI0 TEOPETHYHOTO Ta NMPAKTUYHOI'O aHANi3y IHCTHTYTY 3aXHUCTY
y KpUMIHAaJlbHOMY CYJOYMHCTBI. ABTOpPKa akleHTye yBary Ha
KOHCTHTYLIHHUX 1 MDKHApOJHO-TIPaBOBUX 3acajax IpaBa Ha 3aXuCT,
NPOCTEXKYE HOro EBOJIOIIID Y 3aKOHOJABCTBI YKpaiHH, pO3KpHBAE
po0JIeMH NPOLECYATBHOTO CTATYCY 3aXMCHHKA Ta MEXIi HOro AisiIbHOCTI
SIK Ha JIOCY/IOBUX CTaisIX, TAK 1 MiJl 4ac Cy/I0BOTO PO3IJIsiay. 3HAUHY yBary
MPUICHO aBOKATCHKOMY pO3CIiyBaHHIO SIK IHCTPYMEHTY 30MpaHHs
JI0Ka3iB CTOPOHOIO 3aXUCTy, IHUTaHHSIM 3a0e3Ie4eHHs IpaB OCOOM IpH
3aTpUMaHHi, a TakoX (YHKIIOHYBaHHIO 3aXHCTy B yMOBax Cyny
MIPUCSDKHUX Ta THCTUTYTY peabimitaiiii. ABTOpKo chopMylbOBaHO Taki
MIPOIO3UIIi: BiJl PO3UIMPEHHs KOJia Cy0 €KTIB, sIKi MOXYTh 3/iHCHIOBATH
3aXUCT, 0 CTBOPEHHSA «3€MCHKOI CIY)KOHW FOPUANYHOI JOTIOMOTH» IS
Mano3abe3rneyeHnx rpoMajsH. Breprie oOrpyHTOBAaHO —JOIIBHICTH
3aKOHO/IABUYOT0  3aKPIIUICHHS JIOAaTKOBUX TapaHTii  He3aJeXHOCTI
3aXMCHHKA, YIOCKOHAJICHO TMOHSTIHHMIA amapar («daxiBens y ramysi
mpaBay, «rapaHTii MiSTBHOCTI 3aXHCHUKa», «IHCTUTYT aIBOKAaTCHKOTO
pO3CIigyBaHHI»), a TaKOXX C(OPMOBAHO IPOIO3MIIi MIOAO0 TapMOHI3aIlil
HAI[IOHAIBHOTO 3aKOHO/JIABCTBA 3 €BPOIEHCHKUMH CTaHIaPTaAMuZ,

H. B. I'pumenko cBoe mucepramiiHe mOCTimKeHHS «TakTHka
JOMUTY TMiJO3PIOBAHOTO 3 YydYacTio 3axucHuKa» (2012) mnpucearmia

' O6pizam H. M. 3axucHuk 5K Cy6’€KT JOKa3yBaHHS

B KPHUMIHAIBHOMY TPOIIECi : AWC. ... KaHA. topun. Hayk: 12.00.09. Kuis,
2008. 235 c.

2 bopsux H. B. JlisuIbHICTE 3aXMCHHKA W00 3a0€3MEUYECHHS IIPaB
1 cB00O/ MiZ03PI0BaHOTO Ta OOBUHYBAYEHOTO B KPHMiHAJIBHOMY ITPOIIEC]
VYxpainu : aBToped. muc. ... Kaua. ropua. Hayk: 12.00.09. /THinponeTpoBChK,
2010. 20 c.
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opraHizamii Ta TakKTHIi JOMUTY ITiJI03PIOBAHOTO 32 00OB’A3KOBOI ydacTi
3aXMCHHUKA. ABTOpKa OOIPYHTYBajla aKTyalbHICTH poOOTH moTpeGaMu
pedopMyBaHHS HAIIOHAJIBHOTO KPUMIHAIBHOTO CYJIOYMHCTBA BiIIOBIIHO
JI0 MDKHAPOTHUX CTAHJAPTIB 3aXHCTY MPaB JIOJMHH, & TaKOX 3POCTaHHSIM
npodecioHaNi3My 3JTOUYMHITB 1 CKIAJHICTIO TXHIX MPOTUIIIOUUX i, Y Hil
BUCHAa  BIepiie OOIPYHTyBaJa TMOKPOKOBHH  alrOpHUTM  JIOMHTY
MiI03PIOBAHOTO 32 YYACTIO 3aXHCHUKA, 10 BKITIOYAE CiM CTaii, po3poduna
MO/IEJTb TICUXOJIOTIYHOTO KOHTAKTY, SIKa CKIAJA€ThCsl 3 UYOTHPHOX €TalliB;
3aMpOIOHYBajIa TUIIOBY CXEMY aHalli3y MpoleCyalbHO-TAKTHYHOT CHTYaIlii
michsl  JONMUTY; YAOCKOHATMIA TMiJXOAX JO IUIAHYBaHHS JIOMHTY
3 ypaxyBaHHSIM pH3HUKIB, a TaKOX PEKOMEHIAIil MIOAO0 MMOJONAHHS
00’€IHaHOTO TPOTHCTOSHHS CIiYOMy 3 OOKYy IiJJO3PIOBAHOTO Ta HOTO
anBokara'.

OpHiero 13 mepumx MoOHOrpadiuHUX Tpaib, MPUCBSIYCHUX
0COOIMBOCTSIM 3aXHCTy MpaB MiZ03PIOBAHOTO B KOHTEKCTi MOJIOKEHb
HoBoro KIIK Vkpainu (2012 p.), ciix BBaxati podoty A. A. AXyHIOBOI
«3axucT mpaB MiJI03PIOBAHOTO y KPUMIHAIBHOMY MpoBapkeHHD (2013).
Bona BHUPI3HSIETHCS KOMILIEKCHUM IT1JIX0JIOM JI0 aHaJIi3y MpOoLecyalbHOro
CTaTyCy MiZI03PIOBAHOTO Ta POJi aJBOKaTa-3aXUCHUKA Ha JOCYAOBOMY
eTani B yMOBax IMIUIEMEHTAIlil €BPONEHChKUX CTaHJAPTIB Ta HAOpaHHs
yuaHocTi HOBMM KIIK VYkpaiHu, y ToMy 4ucii [pu 3acTOCYBaHHI
3anmo0KHUX 3aXOJiB 1 MPOBEACHHI CIIAYMX (PO3IIYKOBHX) Aid. Y Hil
aBTOPKOIO BIIEpILE 3aIPOIIOHOBAHO METOAUKY CKJIaJJaHHS
«iH(OPMAIIHHOTO TOPTpPETa IiJO3PIOBAHOI0» IS TMOTped 3aXHCHHKA,
YIOCKOHATIEHO Je(IHIMII0 MOHSTTS «IO3MWIMS 3aXHCTY» Ta «IOKa3aHHs
MiJI03PIOBAHOTO» B YMOBAaX HOBOTO 3aKOHOJIABCTBA; PO3POOJICHO TAKTUYHI
HPUHOMH JiSIBHOCTI 3aXUCHUKA 3JIEXKHO Bijl TMIIOBHX CJIIT4MX CHTYaLIiiiZ,

OpHi€l0 3 TIPYHTOBHHX TIpallb, NPHUCBIYCHUX MPOOIEMATHIN
peamizarlii mpaBa Ha 3aXHCT y KPHMIiHAIBHOMY TPOIIECi, € AMCepTaIliiiae
nocmimkenns €. B. CmupHOBa  «YdYacTe 3aXWCHHKa B peaizarii
MIPOIECYATbHUX mpaB ITiI03pIOBAaHOTO (oOBUHYBa4YEHOTO)
y KpuMiHambHOMY mpoBamkeHHD» (2016). Y poOoti aBTOp 3miliCHUB
KOMIUIEKCHUH aHalli3 TEOPEeTMYHUX 1 MPAaKTUYHHUX acCIeKTiB CTaTyCy
3aXMCHMKA, WOTO POJi Ha J[OCYAOBIM Ta CyHOBI CTamisfX, a TaKOX
ocoOmMBOCTEH PYHKITIOHYBAHHS IHCTUTYTY 3aXHCTy B yMOBaX 3MarajibHOI

! I'pumenko H. B. TakTuka JOMUTY MifO3PIOBAHOTO 3 y4aCTIO
3aXMCHHKA : JWC. ... KaH[. fopua. Hayk: 12.00.09. 3amopixoks, 2012. 240 c.

2 AxynjoBa A. A. 3axuCT NpaB MiJ03PIOBAHOTO y KPUMIiHATEHOMY
MIPOBaDKEHHI : aBTOped. AuC. ... KaHJ. opua. Hayk: 12.00.09. Kuis, 2013.
17 c.
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MOJIeJIi KpUMIHAJIBHOTO ITPOIIECy. 3HAYHOIO MipOIO HOBATOPCHKUM € TIiJIXi
BYCHOTO 10 3’SCYBaHHS MOMEHTY (PaKTHYHOTO BHHHKHCHHsS MNpaBa Ha
3aXUCT JI0 OQIIIHHOTO HAOYTTS CTATyCy MiT03PIOBAHOTO, IO 0A3YETHCS Ha
npakTuii €Bponeicskoro cyay 3 mpas monuau (nam — €CIUT). ABTop
00rpyHTYBaB HEOOXiJHICTH HOPMAaTHBHOTO 3aKPIIUICHHS Y4acTi 3aXUCHUKA
e Ha eTami CliauuX (PO3IIyKOBUX) i, sIKi 0€3MOCepPeTHBO CTOCYIOTHCS
ocobu, MO0 SIKOi iCHYye OOrpyHTOBaHa Iimo3pa. BaxmBuMm nopoOKOM
poboTH € Bu3HAuYCHHS OIHAPHOTO MiJXOAY O MOXKIMBOCTEH 3aXHMCHHKa
y cdepi 30MpaHHS J0Ka3iB: 3 OmHOro OOKy, Ha cTaiii J0CYIOBOTO
po3ciimyBaHHs icHytoTh mneBHI oOmexeHHs (ct. 93 KIIK Vkpainn),
3 1HIOTO — y cynoBid ¢a3i BoHu BiacyTHi (4. 2 ct. 22 KIIK Vkpainn).
ABTOp  TakoX  pO3POOMB  MPOMO3MINI  IIOJ0  BIOCKOHAJICHHS
MPOIECYATLHOTO MOPS/KY YYacTi 3aXHUCHHUKA Y TPOBAHKEHHIX OCOOIHBUX
KaTeropid, 30KpemMa IiJ| 4Yac YKJIaJaHHS YTroj, y CIpaBax, IO MICTATh
BIZIOMOCTi 3 JIEpPKaBHOIO TAEMHHIICIO, & TAKOXK Yy MeXax CIelialbHOro
JI0CYZI0BOTO po3cJityBanHs (in absentia)'.

Hucepraniiina  po6ora  O. C. Crapenbkoro  «KpumiHaibHi
MpoLleCyalbHl ~ rapaHTii 3axMCHMKAa sIK Cy0’€KTa  JIOKa3yBaHHs
y JOCyAOBOMY posciigyBanH» (2016) mpucBsdeHa BKpail akTyalbHil
mpo0seMi — BHU3HAYEHHIO Ta PO3BUTKY KPHUMIHAIBHHUX IPOIECyaTbHUX
rapaHTiii 3aXMCHHUKa 5K cy0’ekrta JOKa3yBaHHS Y JOCYZOBOMY
poscrmimyBaHHi. i aBTOp KOMIIEKCHO MifiHIIOB [0 OCMHCIEHHS
(YHKIIIOHAIBHOT POITi a/IBOKATa Y KPUMIHAJIBHOMY HPOLIECi, 30CepeNBIIN
yBary Ha KJIFOYOBHX IIPaBOBHX, TCOPETUYHHX 1 MPAKCEONOTIYHHX aCIIeKTax
LUBOr0 MHUTaHHA. Y pOOOTI, 30KpeMa, OOIPYHTOBAaHO, IO PO3MIMPEHHS
3MarajJbHUX 3acajJ KPUMIHAJIBHOIO IPOBAIPKEHHS BHUMArae Ieperisimy
W YIOCKOHAJICHHsI TapaHTii CTOPOHM 3aXHCTy. ABTOp CIIPAaBEIIHBO
migkpecroe, mo KIIK Ykpainum 2012 p., Xxo4da i po3MmMpHB MpaBa aIBOKaTa,
OJTHaK He 3a0e3IeunB JieBUX MEXaHi3MiB ixX peamizamii. CyTTeBIM BHECKOM
JWICepTaHTa CIiA BU3HATH (OPMYITIOBAHHS aBTOPCHKHUX NE(IHIMIA TaKMX
KaTeropiid, SK <«IOKa3yBaHHS 3aXHCHUKOMY», «3aXHCHHUK SK CyO0’eKT
JOKa3yBaHHS» Ta «KPHMiHAJBHI MpOIecyalbHI TapaHTii 3aXHUCHHUKAY.
Takox y po0oTi po3pobieHO KiIacH(iKallilo rapaHTii 3a mpKeperaMu
3aKpilJIeHHs, eTalmaMy JOKa3yBaHHSA, BHIAMH JIOKa3iB i cy0’ekramMu ix
3a0e3neveHHs], KOHIIECNITYyali30BaHO MEXaHI3M peaji3aimii TapaHTiil sk
KOMIUIEKCHOI CHCTEMH, IO BKIIFOYA€ MPABOBI HOPMH, CyO’ €KTIB Ta ixHi
TIOBHOBA)KEHHS, @ TAKOJK 3aIlIPOIIOHOBAHO P[] CIYIIHHUX IPOIO3HIIH IOA0

! CmupHor €. B. YuacTb 3axucHUKa B peamizallii mporecyanbHux
TIpaB Mi03pI0BaHOTO (OOBHHY-BaYEHOT0) Y KPUMiHAJIBHOMY IPOBAPKEHHI
Ic. ... KaHn. opu. Hayk: 12.00.09. 3amopixoks, 2016. 247 c.
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3aKOHOJIABYMX 3MiH, 30KpeMa MO0 MNPOLECYabHOrO  HOPSIKY
THUMYacOBOTO JOCTYITy JO JOKyMEHTIB, TIpaBa aJBOKaTa IHIIIOBATH
MIPOBEJICHHS] HETJIACHUX CIIAYMX (PO3IIYKOBHX) I, a TaKOX IHCTHTYTY
NPUBATHOI IETEKTUBHOI JiSUIBHOCTI .

3acayroro O. M. CkpsibiHa y po0OoTi «3aXUCHUK Y KPUMIHATBHOMY
TIporeci: HOpPMaTHBHO-TIPaBoBe JocCiipkeHHs» (2017) crano npoBeneHHs
KOMIUIEKCHOTO ~HOPMATHBHO-IIPABOBOTO ~ aHAN3y yd4acTi 3aXHUCHHKa
y KpUMiHAJIBHOMY MPOBAPKEHHI. ABTOp HE JIMILIC CHCTEMATH3YBaB HasBHI
HAYKOBI IJIXOJM, a U 3aMporOHYBaB BJACHI MUISXA BIOCKOHAJICHHS
3aKOHOJIABCTBA Ta MPAKTHKH, 10 3a0e3MeuyioTh €(EeKTHBHY peani3alliro
mpaBa Ha 3aXHCT. 30KpeMa, TIPYHTOBHO OOIPYHTOBAaHO HEOOXIiIHICTh
CHPOIIEHHS MTOPSIKY MTiATBEP/PKEHHsI MTOBHOBAKEHB a/[BOKATA, ONTHMIi3arlii
IPOIeYp 3aCTOCYBaHHS 3aMOOIKHUX 3aXO[IiB, a TAKOX 3arpOBaKCHHS
JIeTAIBHOT peryiaMeHTallii Bi0Opy MPHCSHKHUX, IO MiABUIILYE MPO30PICTh
Ta CHpaBEUIUBICT CYAOBOTO pO3MNISAY. BajIMBOIWO — CKIIAJ0BOIO
JOCTIDKCHHST € aBTOPChKAa KOHIICMI[iS HOBOi KOMITETCHTHICHOI MOZEJIi
a/IBOKaTa, 30pIEHTOBAHOT HA Cy4YacHI CTaHAAPTH MpodeciitHol MisTbHOCTI,
a TakoX po3poOJeHHs Kiacudikalii rapaHTid aJBOKAaTChKOI AisUIBHOCTI
3aJIeKHO BiJl TX HOPMATHBHOTO 3aKpiruieHHs. OKpeMoi yBaru 3aciyroBye
MPOIO3UIIiS LIO0 YAOCKOHAJECHHS CHUCTEMH JOCTYIy Ta BiJKPHTOCTI
iH(opMallii Mpo aJIBOKATIB, 1110 CIIPUSTUME 3MILIHEHHIO JIOBIPU CYCILIbLCTBA
JI0 aJ[BOKaTypH. 3arporoHOBaHi MiXOAM CBIAYATh PO MPArHeHHs aBTopa
MO€HATH TEOPETUYHUH aHai3 13 MPAKTHYHUMH PEKOMEHAIIsIMH, 10 Ma€
BaroMe 3HAa4Y€HHS I MOJAJBLIOTO PO3BUTKY IHCTUTYTY aIBOKaTypH Ta
TiJIBUIIICHHS TAPAHTIH 3aXUCTY MPaB i CBOOO JIIOJMHN Y KPUMIHAIBHOMY
HPOBAKEHHI".

Y po6oti B.B. 3abopoBchkoro «lIpaBoBuii ctaTyc aaBokara
B YMOBaX CTAaHOBJICHHS TPOMAISHCBKOTO CYCIIJIbCTBA Ta IPaBOBOI
nepxaBu B Ykpaini» (2017) mpeactaBieHO KOMIUIEKCHE IOCHIHKEHHS
TEOPETHKO-TIPABOBUX I MPAKTHIHHUX MPOOIIeM, OB’ I3aHNUX 13 BU3HAUCHHSIM
CYTHOCTI IPAaBOBOTO CTaTyCy aJBOKATa, OCOOIMBOCTEH HOTO pearizarmii Ta
HarpsMiB ITOJANBIIOTO BIOCKOHaICHHS. CyTTEBUM BHECKOM JMCEPTaHTa
€ PO3KpUTTSA MICIs 1 pONli aIBOKATypH Y MEXaHi3Mi 3IifiCHEHHS
NPaBOCYIs, & TaKOX IOCIIJDKCHHS OCHOBHHX €TalliB CTaHOBJICHHS Ta

' Crapenpknit O. C. Kpuminaneni mpomecyanabHi rapaHTii

3aXUCHHKA SK Cy0’€KTa JOKa3yBaHHA Y JOCYIOBOMY PO3CIIiTyBaHHI :
aBToped. auc. ... kaua. ropuaHayk: 12.00.09. Kuis, 2016. 20 c.

2 Ckpsa6in O. M. 3axuCHUK y KpPUMIiHAIBHOMY IPOLECI:
HOPMAaTHBHO-TIPABOBE JIOCTI/DKEHHS: IUC. ... A-pa opua. Hayk: 12.00.09.
3amopixoks, 2017. 455 c.
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PO3BHUTKY LIBOTO IHCTUTYTY B KOHTEKCTI €BOJIOMIT MiAXOMIB 0 PO3YMIiHHS
MOHSTh «aJBOKAT» 1 «aJBOKATypa». ABTOPOM 3alpOMOHOBAHO BIACHI
nediHimii 3a3HaYeHNX KaTeropiil Ta BU3HAYEHO CITiBBiTHOIICHHS MK HIMH.
BaroMuM HayKOBUM  pe3yJbTaTOM € PO3POOJCHHS HOBOTO
KOHIICTITYaJIbHOTO IMiJXOAy JO BH3HAYCHHS CYTHOCTI Ta CTPYKTYpH
MIPaBOBOTO CTaTyCy aJBOKaTa, IPaBOBOi IPUPOIM HE3AIEKHOCTI Ta
CaMOCTIMHOCTI aJBOKATa, BCTAHOBJCHHS CIIIBBIJHOIIEHHS MK IMMH
KaTeropissiMu Ta (HOPMYJIFOBAHHS aBTOPCHKOTO BHM3HAYCHHS TOHSTTS
«HE3aJIe)KHUN TPaBOBUH cTaTyc aaBokaTa». OKpeMoi yBaru 3aciyroBye
MpOBEJICHE JUCEPTAHTOM KOMIUJIEKCHE JOCHI/UKEHHS CTPYKTYPHHX
€JIEMEHTIB Ipo(deciiHOro MPaBOBOTO CTaTyCy aJlBOKaTa. 3a pe3ysbTaTaMu
TaKOT0 aHaNi3y aBTOPOM 3alpONOHOBAHO HU3KY HAYKOBO OOIPYHTOBAaHHX
NOJOXKEHb 1 MPaKTHYHUX pPEKOMEHJAllil, CHPSMOBAHUX Ha YCYHEHHS
HEJIONIKIB IPaBOBOTO PEryJIIOBaHHS Ta MiJBUIICHHS e(EeKTUBHOCTI
peauizailii IPaBOBOTO CTAaTYCy a/IBOKATa y MPAKTHYHIM JisubHOCTI'.
Hucepraunis O. B. Macniok «IIponecyanbHa HisiIbHICTh 3aXMCHUKA
31 cmpocTyBaHHs mifo3pu (oOBuHYBaueHHs)» (2018) mnpucesueHa
KOMILJIEKCHOMY JIOCJIIJDKEHHIO TPOIeCyalibHOl JISUIBHOCTI 3aXHMCHHUKA,
CHpsSIMOBaHOT Ha CHPOCTYBaHHS i703pu (oOBHUHYBa4eHHS)
y KpUMIHAJIbHOMY IpPOBa/DKEHHI. Y pOOOTI aBTOpKa OOIPYHTOBYE, IO
eeKTuBHE 31HCHEHHs (YHKIIIT 3aXUCTy HEMOXIIMBE 0€3 YIOCKOHAICHHSI
MPaBOBUX MEXaHI3MIB, siKi 3a0e3Me4yIoTh aJBOKATY-3aXHUCHUKY peajibHi
MOJJIMBOCTI JUIsl 30MpaHHs, IEPEBIPKK Ta BUKOPUCTaHHS Joka3iB. Cepen
MIOJIO’KEeHb, [0 MAIOTh EJIEMEHT HayKoBOI HOBH3HHM, CIiJ BiA3HAYMTH:
1) oOrpyHTYBaHHSI TpaBa 3aXWCHHKA HA AaKTUBHY JOKa30BY [iSUIbHICTH
y JOCYZOBOMY PO3CIiJIyBaHHI; 2) MpPOMO3MIIi MIOA0 PO3MIMPEHHS KOoJia
MpoIleCyalbHUX TapaHTIi aJBoKaTa, 30KpeMa y cdepl BUTpeOyBaHHs
JOKYMEHTIB, ONUTYBAaHHS YYACHHKIB IIPOIECY, 3a[y4eHHS EKCIepTiB;
3) po3poOKy  TEOpPeTMYHHX  3acaj  3alpoBaPKeHHS  IHCTHTYTY
aJIBOKATCHKOTO (IPUBATHOI0) PO3CIIIyBAHHS Y KPUMiHAJILHOMY HPOLECiZ.
Y mucepramii [. M. biryaeup «lloBHOBaXXeHHSI 3aXHCHHKAa Ha
JocynoBoMy posciimyBarHD» (2020) rpyHTOBHO IOCIIIKEHO MpPaBOBHN
CTaTyC aJBOKaTa-3axXMCHMKAa Ha eTami JOCYAOBOTO PO3CHiTyBaHHS,

! 3a6oposcekuii B. B. IlpaBoBmii cTaTyc amBoKaTa B yMOBax

CTaHOBJICHHS TPOMAJSHCBKOTO CYCIIIJIBCTBA Ta MPaBOBOI JIepiKaBH
B YKpaiHi : auc. ... n-pa ropun. sHayk: 12.00.10. Kuis, 2017. 577 c¢. URL:
https://dspace.uzhnu.edu.ua/jspui/handle/lib/19956.

2 Macmok O. B. TlpomecyanbHa [isUIBHICTH 3aXMCHHKA 3
CIPOCTYBaHHS Mif03pH (OOBMHYBAueHHS) : AWC. ... KaHA. IOpUA. HayK:
12.00.09. JIpBiB, 2017. 217 c.
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iJKPECTIHMBIIN K KOHCTUTYIIHHO-TIPABOBi, TaK 1 MDKHApOIHI CTaHIapTH
3a0e3reyeHHs] IpaBa Ha 3aXHUCT. ABTOPKOIO OOIPYHTOBaHO IIpaBO
MiI03PIOBAHOrO Ta HOro 3axMCHUKA Ha aleNslliifHe OCKap)KEHHS yXBaJd
PO TPUMIMIEHHS! JI0 MCHXIaTPUYHOTO 3aKiaxy abo BiIMOBY B TaKOMY
pimenni; 3anporionoBaHo 3akpimeHHs B KIIK Vikpaianm o000B’s13ky
CIITYOTO 1 TPOKYpopa 3HiHCHIOBATH OE3MEpepBHUN TEXHIYHUN 3aImmc
00lIyKy; MOBEIEHO HEOOXiMHICTh HaJlaHHS aJBOKATOBI IpaBa HaJCHUJIATH
a/IBOKaTChKi 3alMTH 3a MeXi YKpaiHM 3 MeTor 30MpaHHs J0Kas3iB;
apryMEHTOBaHO  MOTpeOy Yy BperyJroBaHHI  MPOIEAYPH  JIOMHUTY
MiI03PIOBAHOTO Yepe3 BiICOKOH(PEPEHIII0 3 JUTIIOMATHYHIX YCTAHOB SIK
AIbTEPHATHBH OYHOMY JOTHUTY; 3alPOMOHOBAHO 3aKPIMIEHHS Y4acTi
a/IBOKaTa y MDKHapoJHOMY CITIBPOOITHHIITBI TiJ 4Yac KPUMIHAJIBHOTO
nposamkenns (cT. 541 KIIK Vkpainu)'.

VY pob6ori K. C. CtostHOBa «3axMCHUK Ta NPEACTABHUK SIK YYaCHUKH
KPUMIHAJIBHOTO MPOBA/PKEHHSI Yy JIOCYJOBOMY po3ciigyBaHHD (2024)
KOMIUJIEKCHO JIOCHIJDKY€E JIIsUIbHICTh 3aXMCHHKAa Ta IPEICTAaBHHKA K
YYaCHUKIB KPUMIHAJbHOTO IPOBA/DKEHHS HAa CTafii  JOCYIOBOTO
po3ciinyBaHHs. ABTOp OOIPYHTYBAaB HEOOXIJHICTh Teperiisiy iCHYHYOi
KOHIIEMIIIT y4acTi 3aXUCHUKA Ta IPEJICTABHUKA Y KPHUMIHAIBHOMY MTPOLEC],
3BEpPHYBILH YBary Ha IpoOJIEeMHICTh HAIMIPHOT MOHOTIOJI3a11ii 8IBOKATypH.
Y  UbOMy  KOHTEKCTI  3alpOlOHOBAaHO  JONYCTUTH A0  y4acTi
y KpHUMIHAJIbHOMY IPOBa/KEHHI SIK 3aXUCHUKIB 1 TPEJICTABHUKIB HE JIUIIIE
a/IBOKATiB, a ¥ iHmWMX (axiBIiB y ramy3i npaBa. BakJIMBAM HayKOBUM
pe3yJIbTaTOM € BHCHOBOK IPO HEOOXiAHICTh TpaHCcopMailii TpaUuIiiHHOTO
MOHATTS «IPaBOBa JOMIOMOTay» Yy KaTeropito «mpodeciiiHa mpaBHUYA
JIONIOMOT'ay, IO BiJOBIJIA€ CYYaCHUM KOHCTUTYI[IMHHM IOJIOKEHHSM Ta
miJxo/am o 3abe3neueHHs npasa Ha 3axuct. Okpemy yBary K. C. CrosiHOB
NpUIUIMB TmpoOiemMaM 3a0e3ledeHHsT TIMpaB MOTEPIUIOro, 30KpeMa
HEMOBHOIITHBOTO, 00TIpYHTOBYIOUH HeoOXiTHICTD PO3MIIPEHHS
MOJKJIMBOCTEH 11010 Ha/IaHHs oMY TPpoQeciitHOl TpaBHIYOT JOTTOMOTH JUIst
JOCATHEHHSI OLTBIIOrO OajlaHCy MiXK TIPOILECYaThbHUMH MOXIIUBOCTSIMHU
HOTEPIILIOrO Ta Mif03PIOBAHOI0 YU OOBMHYBAYEHOI0,

O. B. Kyuep y mocmimkeHH] «Y4acTh 3aXHCHAKA Y KPUMIHATBHIX
MIPOBAPKEHHIX TPO 3J04YMHU Yy cdepi cimyx60Boi misubHOCTI» (2021)
00TpyHTYBaB, IO crenudika yIacTi 3aXMCHAKA y TaKUX TPOBAHKEHHIX

' Birymens I. M. TloBHOBaKEHHS 3aXHCHMKA HA JOCYI0BOMY

PpO3cIiyBaHHi : IuC. ... KaHx. oopun. Hayk: 12.00.09. Kuis, 2020. 236 c.

2 Crosmoe K. C. 3axuCHWK Ta TPEJCTaBHUK SK yYaCHHUKH
KPUMIHAJIFHOTO NPOBA/PKEHHS Yy JOCYJOBOMY PO3CIiTyBaHHI : JIC.
kauz. ropua. Hayk: 081 IIpaBo. Oneca, 2024. 337 c.
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BHU3HAYAETECSI OCOOIMBOCTSIMH IIpeAMETa JOKa3yBaHHS, CKJIAIHICTIO
KOHCTPYKIIH CIy)KOOBUX KPUMIHAIBbHUX IPABOMOPYIICHb, a TAKOK
0COOJIMBUM CTAaTyCOM 0Ci0, SIKi MOXKYTb OyTH Cy0’€KTaMU TaKuX HisHb.

CytreBum npaktuyauM BHeckoM O. B. Kyuepa € mpono3surtist 1momo
000B’SI3KOBOI ydacTi 3aXMCHHKa MiJ Yac BPYYECHHS IOBIJOMIICHHS IIPO
MiI03py, a TaKoXK HEOoOXiMHOCTI Oe3mepepBHOI Bifeodikcarii i€l
MpoLecyalbHOI il y BHIaAKax, nependoadeHux 3akoHoM. Lle cpsmoBaHo
Ha MIiHIMI3aIli}0 MOXIJIUBUX 3JIOBXHBaHb 1 MOPYIICHb 3 OOKY CTOPOHHU
0OBMHYBAYEHHS' .

IIpouecyanbuuit craTtyc 3aXUCHHUKA B KPUMIHAJILHOMY
MPOBaJPKEHHI Takox po3kputo B auceprarii O. C. [laxpina (2025). ABTop
y CBOEMY JOCIiPKEHHI BHOKPEMHB 1 OXapaKTepH3yBaB KIIOYOBI O3HAKU
TAKOTO CTAaTyCy, 30KpeMa Horo OaraTOpiBHEBHI XapakTep, MO€JIHAHHS
npodeciifiHuX 1 mpolecyaJbHUX TMpaB Ta OO0OB’S3KIiB, aBTOHOMIIO
3aXMCHMKAa Yy BHOOpI  TAKTUKM  3axXHCTy, NOJBIHHUI  Xapakrtep
BiJIMIOBIIAJIbHOCTI, TapaHTii HE3aJCKHOCTI Ta 3aXHUINEHOCTI aJBOKATCHKOL
nisutbHOCTI. KpiM TOro, HMM BH3HAU€HO OCHOBHI (YHKIIi 3aXHUCHUKa
y KpUMiHaJIbHOMY IPOBa/UKCHHI, cepell SKHX IPaBO3aXHUCHA, JI0KA30Ba,
IIPEACTABHUIIbKA Ta KOHTPOJIBHA, @ TaKOX c(OPMYJILOBAHO CHCTEMY HOTo
OCHOBHHMX 3aBJaHb — BiJl HaJJaHHA NPaBHAYOI AOIMOMOTU H (POpMYBaHHS
cTparterii 3axucTy m0 3a0e3le4eHHs IOTPUMaHHS MpaB JIOAWHH Ta
Bi/IHOBJIEHHS IOPYILEHUX IIPaB IiA3aXUCHOr0>,

[IpaBoBi 3acamu IisUIBHOCTI aJBOKATYpu Yy cdepi HaJaHHS
0e30ILIaTHOI MPaBHUYOI JJOIOMOTH po3KpuTo B podoti b. B. [TorpeOHsika
(2026). Moro aBTOpPCHKHMil BHECOK MOJSATaE B HEPEOCMHUCIEHHI poIi
anBokatypu y cdepi 6e30mIaTHOl MpaBHUYOI JOIOMOTH SIK CAMOCTIHHOTO
LEHTPAJIBHOTO IHCTUTYTY, KW HE JMIIe Oe3MocepeiHbO HAaJa€ TaKy
JOTIOMOTY, a ¥ Mae Opatd y4acTs y ii aaMiHICTpyBaHHI, KOHTPOII SIKOCTi
Ta HOPMAaTUBHOMY 3a0€3IeUeHHI.

ABTOp OOTPYHTOBYE, IO CaMme aJBOKaTypa € €IWHUM CyO’€KTOM,
JUIsSL SIKOTO HaJaHHs mnpodeciiHoi MpaBHUYOI JOMOMOTH € OCHOBHOIO
GbyHKIIE, TOMl K Al IHIIMX CY0’ €KTIB 11 JIMIIE IO0JATKOBUHA HAIpPSM
TiSUTBHOCTI. Y IIbOMY KOHTEKCTI aJJBOKaTypa pPO3TIISAA€ThCS HAM HE JIHIIe

! Kyuep O. B. Y4acTh 3aXHCHHMKA y KPUMIiHAIGHUX ITPOBAIKEHHAX
PO 3JIOYMHHU y cdepi cayxkO0BOi MisUTBHOCTI : aBTOped. AWC. ... KaH.
OpUA.  HAyK: 12.00.09.  Xapxki, 2021. 22 ¢ URL:
http://dspace.univd.edu.ua/xmlui/handle/123456789/14315.

2 laapin O. C. TporecyanbHuii CTaTyC 3aXUCHUKA B KPUMIHATEHOMY
TIPOBADKEHHI : JIHC. ... A-pa inocodii: 081 IIpaso. Binamis, 2025. 208 c. URL:
https://dspace.univd.edu.ua/handle/123456789/23819.
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K BHUKOHABellb, a W K MOBHOLIHHUIA y4YacHUK (HOPMYBaHHS JICPKABHOI
TIOJITUKN Y cepi Oe301u1aTHOT MpaBHUYOI TOTOMOTH.

b. B. [lorpeOHsik ~ TakoX  pO3KpUBAaE  3HAYCHHS  OpraHiB
a/IBOKaTChKOTO CaMOBpsOyBaHHs Yy cdepi Oe3ommaTHOi MpaBHAYOL
JIOTIOMOTH, JOBOJSYH, 1[0 CaMe BOHM MAalOTh OpaTh y4acTh y (OpMyBaHHI
PEECTPIB aIBOKATIB, OpraHi3amii KOHKYpPCiB, OLIHIOBaHHI SKOCTI HaJaHHS
JOTIOMOTH,  IIBUINCHHI  KBamidikaiii axBOKaTiB Ta  IiJrOTOBI
HOPMATUBHHUX aKTiB'.

TakuM YHHOM, PO3BUTOK aIBOKATypu B €BpOIi Ta Ha YKPATHCHKHX
3eMJISIX BiZOyBaBCs MOETAHO i OyB HEPO3PUBHO IOB’SI3aHUH 13 3araJIbHOIO
€BOJIIOLIIEI0 [TPABOBHX CUCTEM. BUTOKM IHCTHTYTy aJBOKaTypH CAraroTh
yaciB PumMchbkoi immepii, ne amBokatypa (opmyBanacs sk mpodeciiiHa
JSUTBHICTB, WO  MOCTYHNOBO  BIJIOKpeMHWJacsi  BiJi ~ 3BMYA€BOTrO
NpEeACTaBHUIITBA Ta HAOyJia PHC CYCNUIBHO 3HAYMMOIO MPaBO3aXHWCHOTO
iHcTuTyTy. Came B 1iell Tepiof 3akiaJeHo MiABAIMHH MpodeciiiHol
IOPUJMYHOI  JOTOMOTH, siIKa B MOJAJIBIIOMY  TpaHchopMyBaiacs
Yy €BPONENCHKY MOJEIIb aIBOKATYPH.

Hdus  YkpaiHu eBoOJIOLisS aJBOKaTypd Oylla CKJIAJHOK Ta
OaraToBeKTOpHOIO: Bia mepumx ¢opm 3axucty B KuiBcbkiii Pyci, uepes
(GYHKILIOHYBaHHS MIPOKYPATOPIB y TOJIbCHKO-JIUTOBCHKY no0y,
CTAaHOBJICHHS IHCTUTYTy TIPUCSDKHHMX IIOBIPEHHX Y MeXax CyAoBOI
pedopmu Pocilicekoi immepii 1864 poky — no paasHcbkoi mozemi 3 i
HaJMIpHOIO oneprkaBieHicTio. CydacHHH eTalm pPO3BUTKY aIBOKAaTypH
B YKpaiHi OB’ s13aHHH 13 TPOTOJIOMIEHHSIM HE3JIEXKHOCTI, 3aKPITLICHHSM il
KOHCTUTYLIHHOTO CTaTyCy Ta €BPOIHTErpallifHUM KypcOM JepiKaBH.
Bu3HaHHS aIBOKATYpH HEBII'EMHHUM €JIEMEHTOM JEMOKPATHYHOT TPaBOBOT
CHUCTEMH 3yMOBIIIOE HEOOXIOHICTh 1 MoJanbmIoro pedopmyBaHHS Ta
aJanTarii 10 €BPOIEeHCHKUX CTAHIAPTIB.

HaykoBuii aMckypc mpo ydyacTb aJBOKaTa-3aXMCHHKAa IMPOMILIOB
LUIAX BiJ MOPaJbHO-PUTOPHYHMX HACTAHOB JIO JOKA30BO MiATBEPHKEHUX
cranjapTiB  epexTuBHOI jgonomord. ChOrofHi BiH  BH3HAYAETHCS
inTerpamiero mpaktuka €CILUI, 3poctaHHSAM poli 3axHCHHKA K
caMOCTifHOTO  cy0’€kTa  JOKa3yBaHHSA, IU(POBI3AIEI0  MPOIEIYP
1 BUMOTOI0 OO0 €KTUBHO BHMIPIOBAHOI SIKOCTI TPABHAYOI JOTIOMOTH.
[omanpmmii po3BUTOK IOKTPHHHU IOISATA€ y TOETHAHHI MPaBO3aXHUCHOI
mapagurMi 3 EMIIpUYHAMH IHAWKAaTOpamu, yHi(ikamii HamioHaJIBHIX

! Tlorpe6usik b. B. [TpaBosi 3acaam aisiibHOCTI aBOKaTypu y cdepi
HaJaHHs 0€30IUIATHOI IPaBHUYOI JOTIOMOTH : JHC. ... A-pa dimocodii: 081
[paBo. Kuis, 2026. 199 c. URL: https://knutd.edu.ua/files/science/razovi-
vcheni-rady/Pohrebniak dissertation.pdf.
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TiXO/IB i3 €EBPONEHCHKIMH CTaHIAPTaMH Ta BIPOBAPKCHHI MOKIMBOCTEH
M (ppoBOi KPUMIHAIIICTUKY B IIOJICHHY IIPAKTUKY 3aXUCTY.

Y3aranpHIOIOUN pe3yJIbTaTH JOKTPUHAIBHUX HAIPaIfOBaHb, MOXKHA
CTBEpKYBaTH, IO 3aBISIKHM 3HAYHOMY MAacHBY JOCITIDKEHb y cdepax
KPUMIHAJIBHOTO IIPOILIECY, KPUMIHAIICTUKU Il OepaTHBHO-PO3IIYKOBOT
JisUTBHOCTI cpOpMOBaHO MIIHMM HAayKOBHI (yHIZAMEHT OpraHi3aliifHO-
MPaBOBOTO ¥ KpUMIiHAJTICTUYHOTO  3a0e3meueHHs  (DYHKI[IOHYBaHHs
3aXMCHHKAa Yy KpUMiHAJILHOMY IIpoBa/pkeHHi. Llel mopobok cTBOpUB
TepeyMOBH JIJIsl TTIMOIIOTO PO3YMIHHS MICIISl 1 POJIi aJIBOKaTa-3aXxMCHUKA
SK CaMOCTIfHOrO y4YacHHKa KPUMIHaJIBHOTO MpPOBA/HKEHHS, HOTO
MPOIECYATBHUX MOXIIUBOCTEH 1 (yHKIIA. BogHoYac ciia miaKpecauTH,
IO TONpPH JOCTaTHRO BUCOKHH PpIBEHb TEOPETHYHOI PO3pPOOJICHOCTI
OKpeMHX ITpo0ieM, HU3Ka acleKTiB 1 Halalll 3aJMIIAeThCsl TUCKYCIHHOTO.
30KkpeMa, HEeJOCTaTHO BUCBITICHUMH B CYYacHid Haylll € THTaHHS, 10
CTOCYIOThCS 3MICTY Ta MEX Y4YacTi 3aXMCHHKa y TIPOBEJIEHHI CIIiTUMX
(pO3WIYKOBHX) [iif, WOro0 TaKTHYHUX MOXKJIMBOCTEH, MPOLECYATBHHUX
rapaHTii Ta HACHiIKIB Takoi yd4acTi JUIs JIOCATHEHHS 3aBIaHb
KPUMIHAJIBHOT'O MIPOBAPKEHHSI.

TeHe3y HOPMATMBHOIO BTUIEHHS KOHLEIIi 3aXHCTy iHTEpECiB
0oco0u, Ha Hally IYMKY, MOKE€ OyTH MPEICTaBICHO y BHUIJISII JEB’SIThOX
eTaIliB:

Iepwuii eman — antnani BuToku (V cr. o H. e. — III cT. H. €.).
Y rpeupkux momicax 1 Pumi 3apomkyeTbcs mpodeciiiHa mpaBHHYA
JonoMora: Bif JororpadiB, CHHEropiB i MATPOHIB 0 PO3MEKYBaHHS
KOHCYNbTYBaHHA  (IOPUCKOHCYJBTH) U Cy[JOBOTO  IpEICTaBHULITBA
(advocatus/procurator). HaykoBuii (oKyc IOTO Iepiofy — PHUTOPHKA,
€THKa i MOpaJIbHI YeCHOTU OOOPOHIIS SIK IT1ICTABH JIETITUMAIII] HOTO POJTi.

Hpyeuii eman — IaBHBOPYCHKO-3BHYa€Ba 100a Ha YKpaiHCBKUX
semisix (IX—XIV cr.). 3axuct mae Henpodeciiinuii xapaxkrep (poamdi,
«BUIOKW», «IIOCTYXH») B PaMKax BEPBHOTO, BIYOBOTO, KHDKOTO Ta
LIEPKOBHOTO CY[iB; 3aKIaJafOThCA MPOOOpa3d CHiTINX 1 JTOKAa30BUX Iii.
HaykoBuii auMckypc — ONHCOBO-Ka3yiCTUUHHMM, 30CEpPEIKEHUN Ha
3BHYAEBUX MMPOLEAYPax 1 IXHIN CYCHUIBHIH JIeTiTHMALlii.

Tpemiii eman — niepexiz 10 MHCAHOTO IpaBa: JIUTOBCHKO-PYCHKa Ta
Micbko-mMarmeOyp3pka Tpamumii (XVI-XVII ct.). JIuToBChKi cTaTtyTn
(1529, 1566, 1588 pp.) kKomuGiKyIOTh MPEACTABHUITBO («3aCTYITHHUKY,
«IPOKYpaTop»), 3alpPOBAPKYIOTh €IEMEHTH Oe30IUIaTHOTO 3aXHCTY IS
Bpa3IMBUX TPYIT; MarneOyp3bpKe mpaBo mpodecioHanizye MiChbKHi Tporiec.
Kozaupke mpaso i kogudikamis 1743 p. («IIpaBa, 3a SKuMH CyANTHCS
MaJIOpPOCIICEKMIA  Hapoa») BIEpLIe BXKUBAKOTh TEPMIH  «aJBOKAaT»
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y Cy4acHOMY 3MicTi. JJOCIiIxKEeHHS IepeX0IATh 10 HOPMATUBHOTO aHaTi3y
1 TUTIOJIOTII TpoIleCcyaIbHUX POJIEH.

Yemsepmuii eman — iMmnepcbki moaepHizamii (XIX cr.). Ha 3emsax
y ckiani Pocilicekoi iMmepii cymoBa pedopma 1864 p. CTBOPIOE IHCTUTYT
MPUCSHKHUX TOBIPEHUX, ajle ydYacTh 3aXHUCHHKA OOMEXKeHa CYIOBOO
CTali€ro; ICHye TaKOX <«JIemyTaT TpH CIIACTB» SK  mpooOpa3
mponecyanbHoro KoHTpoiro. Y Tammumbi (ABcTpo-YTropuimHa) [IitoTh
BHCOKI ~CTaHHApTH JOCTymy JO mpodecii Ta  KOPIOPATUBHOTO
CaMOBpsITyBaHHs. AKaJeMiYHHA BHUMIp — TMOsBAa Tpalb MPO CTATYC
MPUCSHKHOTO MOBIPEHOT0, TIPaBa CTOPOHH 3aXHCTY, CTHKY il AUCIHUILTIHY.

IT’smuii eman — paHHbOpaITHCHbKA OJiepKaBiieHa Mojenb (1917—
1930-ti). JlikBijmamiss TpUBaTHOI aJBOKATypH, CTBOPEHHS KOJIETii
npaBo3actynuukiB, KIIK 1922 i 1927 pp. i3 3MaraibHUMH €JleMEHTaMH
B Cy/i, ajne Maike 0e3 y4acTi 3aXMCHUKA Ha JI0OCY/I0BIH CTa/iil; ITOCHUIICHHS
KapaJibHOI cipsiMOBaHOCTi. HaykoBi TEKCTH J€TiTHMYIOTH IOIIOMIXHY POJIb
00OpOHIISI Ta BUXOBHY (DYHKIIIIO TPaBOCY LIS

Hlocmuii  eman —  TWi3HbOpamsHChKa  Komubikaiis  mix
ajMiHicTpatuBHUM KOHTpoJieM (1960—1980-ti). HoBi kojekcH, ooKeHHs
PO aJBOKATYPY, PO3LIMPEHHs OpraHi3alliifHiX MOBHOBa)XKEHb KOJIETiH 3a
30epexeHHsT JOMIHYIOUOro JepkHarisiay. JlociipKkeHHsT 30cepe/keHi Ha
MeXax JOIyCKy, aJBOKATChKii TaeMHHI, «IOMOMO3l Cyay» TIpH
(hopManbHOMY BU3HAHHI 3MarajibHOCTI.

Coomuti eman - MOCTPa/ITHChKa TpaHchopmartis
1 KOHCTHUTYIIOHAMI3aIis paBa Ha 3axucT (1991-2011 pp.). 3akon 1992 p.
«IIpo angBokatypy», Koncturyrist 1996 p. (iMruiemeHTallisi Mi>XHapOIHUX
cranaaptis), 3minu 10 KITK 2001 p. (ydacTh 3aXMCHUKa Ha JOCYIOBOMY
eTari, 30ip BIZIOMOCTEll CTOPOHOIO 3aXKCTy), 3HaKoBi pimenHs KCY 2000
i 2009 pp. logo Hayku — mepeopieHTAalis HAa 3MarajbHy MOJETb, MOMEHT
BUHUKHEHHS IIpaBa Ha 3aXWCT, JOCTYI [0 MaTepialiB, IHCTHTYLIHHI
rapaHTii.

Bocemuti eman — 3MarampHa Ta €BpOIHTETpallifHA MOZETH
cydacHocTi (2012 — mommui). 3akorm 2012 p. «llpo amBokaTypy Ta
aJBOKATCBKy HisuTbHICTBH», HOBHM KIIK 2012 p., iHTeHCHMBHA iHTEeTpamis
npaktuku €CIUI; mosBa mocmipkeHb TPO 3aXHUCHUKA SK CaMOCTIHHOTO
cy0’€KTa JOKa3yBaHHS, «IapaliellbHe/alBOKATCHKE  PO3CIIiIyBaHHIY,
nrdpoBi JOKa3M, YIaCTh HA «PAHHIXY CTAJisX, MPOLIECYaTbHI TapaHTIi IpH
yroJax, CHeLIaJbHUX IPOBA/DKCHHSIX Ta B YMOBax BOEHHOIO CTaHY.
JloMiHy€e eMITIpHYHO Opi€HTOBaHA JOKTPWHA CTAaHIOAPTIB e(QEKTHBHOI
JIOIIOMOTH Ta BUMIPIOBAHOCTI SIKOCTI 3aXHCTYy.

VY3aranpHIOIOUH, 3allpOINIOHOBAHA ETali3alis BifoOpaskae pyXx Bif
MOpaJIbHO-PUTOPHYHOI JIETITUMAIIi{ AiSTTBHOCTI 0CO0H, sIKa Jli€ B IHTEpecax
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1HIIIO1, Yepe3 KOPIIOPaTUBHO-NPABOBE O(POPMIICHHSI i OfieprKaBIIeHI MOJEN —
JI0 KOHCTHTYILIIHHO rapaHTOBaHOI, 3MarajibHOl Ta CTaHAAPTU30BAHOT y4yacTi
a/IBOKaTa-3aXHMCHUKA 3 aKICHTOM Ha paHHi CTa/lii MPOBaKEHHS, TOKa30BY
ABTOHOMIIO Ta €BPONEHCHKI CTAaHIAPTH CIIPABEIIUBOTO CYIY.

[onpu 1e, reHe3y HOPMATHBHOTO CTAHOBICHHS Ta PO3BUTKY
HAYKOBHUX JIOCITiJKEHb 10710 y4acrTi aJIBOKaTa-3aXUCHUKA
y KpUMiHAJIbHOMY POBA/PKCHHI, HAa HAILY TYMKY, CITijl IIOB’sI3yBaTH came
i3 i[Ic€X0 HOPMATHBHOTO 3aKpIlUICHHS TaKOi MpOIecyalbHOl (irypH, sK
3axucHUK. CaMe TOMY TMepiOAM3allil0 3aKPIIUICHHS i€l KOHICMIii, MU
BBa)KAEMO MOJTMBUM TIPEJICTABUTH Y BHUIJISI TAKHX CTAIIIB:

Hepwuii eman (1864—1917 pp.) — popmysanns incmumymy
npucsicnux nogipenux. Cynosa pedopma 1864 p. y Pociiicekiit immepii
3aroyaTkyBaja sIKICHO HOBY MOJIENIb KpUMIiHAJIBHOTO TPOLIECy, siKa BIepIle
3aKpinuIia 3a aBOKaToM (IIPUCSHKHUM MOBIpeHNM ) pyHKIIit0 TipodeciiHoro
3aXUCHUKA. 3MarajpHicTh HaOyBa€ IHCTUTYLIHHOTO  BHpPakKEHHS,
3aKJIaJIAIOTECS  OCHOBM  aJIBOKATCBKOI €THKM Ta KOPIOPaTHBHOTO
caMOBpsiTyBaHHs. BomHouac pO3BHTOK OOMEKYBaBCs KOHTppedopmamu
ki XIX cT., a Takok IHCTUTYTOM «IpPUBaTHUX HOBipeHHx». Ha
3axiTHOYKPATHCHKUX 3eMIISIX (ABCTPO-Y TOpIIMHA) MapasiesIbHO JIsUTH 1HI,
OLIBII POTPECHBHI CTaHAAPTH NPO(ECIHHOTO JOCTYIy Ta CAMOBPSAHOCTI
aJIBOKaTypH.

Hpyeuti eman (1917-1960 pp.) — paoaucokuu nepioo. Ilicns
peBOJNOLIMHUX oMM  BifOyjocss (akTHYHE 3HHINECHHS IHCTUTYTY
npuBaTHOI anBokarypu. CTBOPEHO KOJIETii MPaBO3acTYIHUKIB, IO Aisid
miJ| agMiHICTpaTUBHUM KoHTpoieMm zepxapu. KIIK 1922 i 1927 pp.
¢dbopmanbpHO 30epirany JAesKi €JIeMEHTH 3MarajibHOCTi, OJIHAK Yy4acTh
3axXMCHHKa Oyla ICTOTHO OOMeXeHa, OCOONMBO Ha JOCYIOBIM CTaii.
VY nmepion «BenuKoro Tepopy» (yHKIis 3axucty Oyia 3BeleHa 10
MiHIMyMY, a HAYKOBI JIOCTIKEHHSI BUIIPABIOBYBAIN APYTOPSATHICTD PO
aJIBOKaTa Ta OT0 BIXOBHY MICitO.

Tpemiti  eman (1960-2001 pp.) — nepio0 nocmynogoi
demoxpamuzayii. 1lpuiiaarrs OCHOB KpuMiHATBHOTO cynounHcTBa (1958 p.)
ta KIIK YPCP (1960 p.) o3HamenyBano HOBuH mnepion. PopmaisHO
3aKPIITIOBAIUCS 3MaTAIBHICTh 1 MPABO Ha 3aXHCT, OJHAK ITiJI KOPCTKUM
JIepxaBHAM KoHTposieM. Jlumie Hampukiami 1980-x pp. posmoganocs
PO3LIMPEHHS TpaB 3aXMCHHUKA, BKIIOYAIOUH HOTO Y4acTh Yy IOCYIOBOMY
caigctsi (1989 p.). Korcrutymis Ykpaian 1996 p. 3akpimiia mpaBo Ha
mpaBHAYY gomomory, a 3miam 2001 p. BCTAaHOBWIM PO3MOILT (YHKIIN
CTOpiH Ta cyny. HaykoBa mymKa nemani akTUBHILIE 3BepTasiacs A0 MUTaHb
3MarajibHOCTi, aJIBOKATCHKOI TAEMHHII, POJI 3aXHUCHHUKA SIK CAMOCTIHHOTO
cy0’exTa.
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Yemeepmuii eman (2001-2012 pp.) — nepiod koncmumyyionanizayii
ma OoxmpunanibHo2o ocmucienus. 3akoH «IIpo amgBokatypy» (1992 p.),
sminn g0 KIIK (2001 p.) ta npaBoBi mo3uuii Koncturyuiitnoro Cyny
Ykpaiau (2000, 2009 pp.) cradm BaKIMBHMH KPOKaMH Y BH3HaHHI
3aXMCHHUKA KITFOYOBUM yYaCHUKOM KPHUMIHAILHOTO Tporecy. Y 1eit mepion
AKTHBHO PO3POOJISIOTHCS] HAYKOBI KOHIEMII] MOMEHTY BUHHKHEHHS IIpaBa
Ha 3axHCT, IOCTYILY /IO MaTepiaiiB, rapaHTiil aJJBOKaTChKOI misbHOCTI. 1e
OyB nepiof] rMOOKOT0 JOKTPHHAIBEHOTO TOUIYKY 1 TATOTOBKH IPYHTY LIS
MaiiOyTHBOTO pehopMyBaHHSI.

Il'smuii eman  (2012-2016 pp.) — MmoOepHizayis ma
espoinmeepayitunuil imnynsc. [puitaatts HoBoro KITK Ykpaiau (2012 p.)
Ta 3akony «IIpo amBoKaTypy Ta aIBOKATCHKY JiSUTBHICTE)» 3all0YaTKyBajo
SIKICHO HOBHMH CTaHAApT y4acTi 3aXMCHHKA, IO BiIIOBIIa€ €BPONEHCHKUM
nmigxomam. [Ipaktuka €CIUI axkTUBHO iHTErpyeThcsi B YKPAiHCBKY
IOPUCTIPYJICHI[II0, a aJBOKAT BHU3HAETHCS CYO €KTOM JIOKa3yBaHHS.
[ToHATTS «a/IBOKATCHKE PO3CITyBaHH» BXOAUTh Y HAYKOBUH JIMCKYPC.

Hlocmuii  eman (2016-2019 pp.) — yugposizayis ma
npoghecionanizayis. Y JOCKOHAJICHHSI MEXaHI3MIB JOCTYIy JI0 MatepialiB
[IPOBAKEHHS, BIIPOBAKCHHS «aJBOKATCHKOI MOHOIIONID» Yy CYZOBOMY
MIPEJCTaBHUITBI, EJICKTPOHHI CEpBiCH B CyIO4MHCTBI. HaykoBIli akTUBHO
JOCII/DKYIOTh TTPOo0JaeMH LU(POBUX JIOKa3iB, TapaHTid aJBOKATCHKOI
TaEMHHIII, MEX IIOBHOBa)KEHb 3aXHUCHHKA.

Coomuii eman (2019-2022 pp.) — nepiod cmanoapmusayii ma
MidcHapoonol inmeepayii. Po3BUBa€ThCs NOKTpUHA e(heKTHBHOT TPAaBHUYOT
JIOTIOMOTH, 3 SIBJIIIOTBCS  MPOIMO3MIIT MO0 CTAaHAAPTH3ALil SIKOCTI
0e30IUIaTHOI MPABOBOi JIONOMOTH. 3MII[HIOETECS POJb aABOKATYPU K
IHCTUTYTY TPOMAISHCHKOTO CycHiNnbCTBa. [lOrmMONIOEThCST  CHiBIpaIst
3 Pamoro €Bpomu Ta BrpoBamkyethes npaktuka €CIUI y HamioHanpHe
CYIOYHHCTBO.

Bocemuti  eman (2022 p. — OoHumi) — nepio0 BOEHHUX
mpancpopmayiti ma nosux suxiukie. [loBHOMacmTabHa BiiiHa Pocii mpotu
VYkpaian cTBopmia Oe3mperefeHTHI BUKIMKH UIS peaji3aimii mpaBa Ha
3axucT: UU(pOBI3allis CYHOYMHCTBA, MAUCTAHMIAHI (OPMH  y4acTi,
3YIMUHEHHS MPOBA/DKEHD Y 3B’SI3Ky 31 Ciry:k00t0 o6BuHyBadeHnx y TPO,
3CY, amanrarisi agBOKaTypu 10 pOOOTH B YyMOBax BOEHHOTO CTaHY.
HayxkoBui BinTenep 30cepekyOThCsl HA MUTAaHHIX PaHHBOTO JOCTYILY J0
aZBOKaTa, aIBOKATCHKOI TAEMHUIN B IM(POBY €MOXy, TapaHTii
Yy HaJ3BHYAHUX IIPaBOBUX PEXKHMax, aJBOKATCBKHX PO3CIIiIyBaHHIX,
podi agBOKaTa B yMOBaxX 0OMEXEHHX PecypciB TOIIO.
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1.2. [IpaBoBe pery.Ti0BaHHS y4acTi 3aXHCHHKA
Y KpPUMiHAJIBHOMY NPOBAKEHHI:
HALIOHAJIbHI Ta Mi>KHAPOJIHI cTAaHAAPTH

3a0e3meyeHHs] HAJIEKHOTO 3aXHCTy OCOOM BiJl CYCIUJIBHO
HeOe3MeYHUX TMOCATaHb — OJIHA 13 KITIOYOBUX TapaHTIH JeMOKpPATHYHOI
JIep)KaBH, SKa CTAaHOBUTh HEBIJ €MHHI €IEMCHT MEXaHi3My OXOpOHH Ta
peadtizanii KOHCTUTYIIHHUX TIpaB 1 cBOOO JIIOAWHM H TPOMaJITHIHA.

3aKOHO/ABYE 3aKPIIUICHHS TMpaBa OCOOM Ha 3aXUCT MPUTAMaHHE
KPUMIiHAIBHOMY —MPOIECYyalbHOMY 3aKOHOJABCTBY MPAKTHYHO BCIX
MIPaBOBUX CUCTEM CBITy, MPOTE BiNOOPAXKAETHCSI BOHO Kpi3b NPUIMY
IHIMBiTyaJIbHUX KPUMiHAIBHO-TIPABOBHX 1 KPHMiHAJIBHUX MPOLECyaIbHUX
KaTeropid, XapakTepHHX I KOXKHOI JepkaBH. BoaHouac HalliOHaJbHI
1 3apyOiXKHI 3aKOHOJABIII HE 3aBXIM 3[aTHI MOBHOI MIpPOI PO3KPUTH
3MICT IBOTO IHCTUTYTY ab0 > oOXapakTepusyBaTd Horo crenugivHi
ocobiuBocti. CaMe TOMY KOMIIApaTHUBICTChKE JOCHIPKEHHS J03BOJISIE
BUSIBUTH 3aKOHOMIPHOCTI Ta OKPECIHMTH IPaBOBY «reorpaditoy» mpasa Ha
3aXHUCT.

3ayBaKMMO, 110 y Tepiiii mojoBuHi XX CT. MpaBO Ha 3aXHCT
OTPUMAJIO  BHpa3HE  MDKHApOXHO-IpaBoBe  odopMieHHS.  Yxke
Bepcanbcpkuii gorosip 1919 p. 1 JKeHeBchbka KOHBEHILis PO TTOBOPKEHHST
3 BilickkoBomoNIOHEHUME 1929 p. 3aknanu 0a30Bi OPIEHTHPH, aje 10
Jpyroi cBiTOBOI BiliHM rapanTii Oynu (parMeHTapHHUMH, & MPAKTHKA —
HeyHi(ikoBaHoo. HropuOep3bkuit 1 Tokiiickkuit mpouecu —Brepiie
MacITa0HO MepeBIPHIIM I el Ha MPAKTHUIN: 3aXUCT JisSB Yy Me)ax
CTaTyTiB, C(OPMYJIBOBAHHX JEP)KABAMHU-TIEPEMOKHUISIMUA, a OyJIb-sIKi
«HAJIMIIKOBI» TpedepeHIil cyii cXuibHi Oynu oomexxyBaTu. Tox mepii
JOCATHEHHS 3aXUCTy OyiM HACHiAKOM aKTHBHOI IPOLECYalbHOI MO3HUIIil
00OBHHYBaUeHHX 1 iXHIX a[BOKATIB, a HE MIEAPOCTI HOPMATHBHOI MOJEII.

Konnenrtyansanii puBok 3anpornonysas [ epmr Jlayreprnaxt (mpoekT
«MixHapoIHOTO OIS IpaB JIOIUHNY, 1945 p.), KKt IOB’s3aB IpaBO HA
3axXHCT 13 3a00pOHOIO0 CBaBUILHOTO apelTy, rapaHTisMud habeas corpus,
HEJOIYCTUMICTIO TPUBAJIOTO AOMPOLECYalbHOTO TPHMAHHS IIiJ] BapToIo,
3a00pOHOI0 PETPOAKTUBHOCTI KPHMIHAJIBHOTO 3aKOHY Ta 3aXHCTOM BiJ
HEJIOJCKKOTO ToKapaHHsA. Habeas corpus Bigromi 3akpimuBes —SIK
YHIBEpCANbHUI 3al001KHUK HE3aKOHHOTO 1M030aBJICHHS BOINI (Bif AKTY
1679 p. 8 Anrmii Ta Korctutytii CHIA mo ct. 29 Konctutymii Ykpainn).

3aranpHa Aexnapanis npas moanHu (1948 p.) 3pobmia Kpok 10
akciomoriunoi yHidikarii: mpe3ymmiis HeBUHYBAaTOCTI Ta «BCi HEOOXiHI
rapaHTii 3axucTy» B NMyONIYHOMY CyAlI CTalM SAPOM CHpPABEIINBOTO
posrisiny. @yHIaMeHTaIbHUMH MIXXKHAPOIHO-TIPABOBUMH aKTamMu y cdepi
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IpaB JIIOJWHU TakoK € KOHBeHHiss MNpo 3axWCT TMpaB JIOIMHU
1 ocHOBomoso)kHUX cBoOon (mami — E€KILI) 1950 p. (patudikoBana
VYxpainoto), MixkHapoJHHH TaKT PO IPOMAASHCHKI Ta MOJITHYHI IpaBa
1966 p. Ta fioro PaxynbTaTUBHUIN MPOTOKOJ, @ TaK0oK Mi>KHApOJHUIA TTaKT
PO EKOHOMIYHi, COlliaNbHi Ta KyJIbTypHi npasa (nam — MIITTIIT) 1966 p.!.
BoHn 3akpiluioloTh  yHiBepCalbHI CTaHIApTH TIpaBa Ha  3aXHCT
1 BU3HAYalOTh MeXaHi3MW iX peamizamii, BKIIOYHO 3 MOXIIHBICTIO
3BEPHEHHSI 10 MIXXHAPOIHHUX CYJJOBHX IHCTUTYIIH.

Hami inei geramizyBammcs B cr. 14(3) (d) MIITTIIL, ct. 6(3)(c)
E€KIUIL, cr. 8(2)(d) AmepukaHchKkoi KoHBeHIIl, cT. 7(c) AdpukaHcbKoi
XapTii, a TakokK y cTaryTax MDKHApOJHOTO KPUMIHAJIBHOTO TPUOYHATY
o0 koaumHboi FOrocnasii, Mi>kHapoIHOTO KpHUMiHAaJILHOTO TPUOYHAITY
mono Pyanan, MiKHapOoJHOTO KPHUMIHAJIBHOTO CYIy (3 PO3LIMPEHHUMH
NpoLECYTbHUMH MTpaBaMi OOBHHYBAY€HOT'O Ta IMiIBUIIIEHUMH BUMOTaMH
110 KBasTi(hikaIlii 3aXUCHHKA).

Etanom riiOOKHX NEMOKpaTHYHHX TpaHchopMmaliid TaKokK CTajo
XXI cT., 1110 OB’ A3aHO 13 TTOSIBOIO HOBUX PUHKOBHX BiJTHOCHH, OHOBJICHHSAM
JyXOBHO-KYJIBTYPHOTO IPOCTOPY, PO3IIMPEHHSIM O0CATYy HpaB i cBOOOJ
JIIOJIMHH, 1110, Y CBOIO Yepry, 3yMOBHJIO HEOOXiIHICTh CTBOPEHHS SIKICHOTO
3aKOHOJABCTBA 1 €(PEKTUBHOTO TNPaBOCYIJ, 3AATHUX TapaHTyBaTH
HaJIHHUN 3aXUCT TpaB JIIOAWHH, IHTEPECIB CYCHIIBCTBA Ta JEPKAaBU
i 3a1100iraTi CBaBiILIIO.

Po3BUTOK MiKHApOIHOTO TpaBa y cdepi 3abe3neueHHs MpaBa Ha
3aXHCT aKTyalizyBaB HaykoBi quckycii. Tak, O. I. Kopoaiiko Harooriye
Ha 1OTpeOl 3aKOHOJABYOr0 YTOYHEHHS IOHATIHHO-KATeropiajabHOTO
amapaTy KpUMIHAJbHOTO CYIOYMHCTBA, IO CHPHUATHME CTBOPEHHIO

! 3aranmpHa mexsaparis IpaB JIOAMHY : IPUHH. i mporosomr. [em.
Acamb6neero OOH 10.12.1948. Odiiiinnii Bicuuk Ykpainu. 2008. Ne 93.
Cr. 3103. URL: https://zakon.rada.gov.ua/laws/show/995 015#Text;
KonBeHIist Tpo 3aXWCT MpaB JTIOAWHU 1 OCHOBOIIONOKHUX CBOOOX : Bif
04.11.1950. Odiuiitnuii Bicunk Ykpainu. 1998. Ne 13. Cr. 270. URL:
https://zakon.rada.gov.ua/laws/show/995 004#Text; MixHapomHUIl MaKT
PO €KOHOMIYHi, COIiaJbHI 1 KynbTypHI mpaBa : Bix 16.12.1966 // baza
maanx (BJ1) «3akonomaBctBo Ykpainm» / Bepxosna Paga (BP) Ykpainu.
URL: https://zakon.rada.gov.ua/ laws/show/995 042; Ilpo patudikarito
MiXHapOJHOTO MaKTy PO €KOHOMIiUHi, COIialbHi 1 KyJIBTYpHI IpaBa Ta
MiKXHApOJHOTO TAKTy PO TPOMAJIIHCHKI 1 TONITHYHI TMpaBa : YKa3
[pesunii Bepxosnoi Paqu Ykpaincekoi PCP Bix 19.10.1973 Ne 2148-VIII //
bJ «3aKOHOIABCTBO Yxkpainn» / BP Ykpainu. URL:
https://zakon.rada.gov.ua/laws/show/2148-08#Text.
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HAJIOKHUX YMOB I BIPOBADKCHHS MIDKHAPOJHHMX CTaHAApPTIB Ta
3a0e3redyeHHs! IOCTYIy 0cOOH 10 CIIPaBeUIMBOTO MPABOCY YIS SIK TapaHTil
ii mpaB i ceobGon'. Y 1BbOMY KOHTEKCTI BaXIMBMM €TaloM CTajlo
yxBasieHHs1 3akoHy Ykpainu «IIpo mikHapomHi noroBopu YKpaiHu» Bif
29.06.2004 p., y AKOMY IMIJICMECHTOBAaHO TIIOJIOKEHHS BineHCHKOT
KOHBeHINT 1969 p. Ta BH3HAYCHO MIXHAPOJIHI JOTOBOPH SK JDKepela
MiXHapoJHOro mpasa’. AHanoriuni migxomm sakpimneni Wy Cratyi
Mixnapoanoro cyny OOH (ct. 38), e 10 OCHOBHHX JKEpel BiJHECEHO
MIDXKHapOJIHI yroJy i 3BWYal, 3arajbHi MPUHIMIH NPaBa, a TAKOX PillleHHS
CyIiB 1 JOKTPHHU MPOBIIHUX FOPHCTIB CBITY.

Hanpuxkinmi XX — Ha moyatky XXI CTONITTS, SIK CIYIIHO 3ayBaKye
B. T. YBapoB, mocunmincsi iHTETpaliiiHi MPOIECH MiX HalliOHAIbHHUMHU
NPaBOBUMH CHCTEMaMH Ta MDKHAPOJHUM TIPaBOM, IO MPOSBUIIOCS
y TiANMCaHHI YUCICHHHX MIDKHApPOJHUX aKTiB y cdepi 3axucTy mnpas
i cBoOoj jromuHU. Lle 3yMOBMIIO 3aleXHICTh JiepXKaB BiJl MIXHapOIHUX
CTaHJAPTIB Y MO3UTHBHOMY CEHCI Ta CTaJO IMITYJILCOM JIIsl TEOPETUUHHX
PO3pO6OK 1010 CHIiBBiIHOIIEHHS HALIOHAILHOTO i Mi’KHAPOJHOI'O IpaBa’.

3a «Teopi€ro NOKOJIIHbY 11e KIaCHYHEe IPOMaAsSHChKE MPaBo (Iepiue
MTOKOJIIHHST), O/IHAK HOTO JIIEBICTh 3aJI€XKUTh 1 BiJl PECYPCHUX KOMIIOHEHTIB
(Ge3orutaTHa TMpaBHMYA JOMIOMOTra, OpraHizallis PaHHBOTO IOCTYIY 0
aJBOKaTa), 10 Hajae HOMY PHC COLiaJbHO-€KOHOMIYHOro mpaBa. Tomy
JOPEYHUM € TUTIOPANTICTHYHMUN MiAXiA: yHIBEpCaJIbHE SIPO CTaHAAPTIB
CHIBICHYe 3 HaI[IOHAIBHOK crneuudikow ix peanizamii. MixHapoaHi
KpUMIHQJIBHI CyIM, He OyAyud CTOPOHAMHU «IIPABOIIOJAUHCHKHUX)»
KOHBEHI[Ii, (paKTHYHO BiJTBOPIOIOTH IX HOPMH SIK 3BUYA€BI CTaHIApPTH
(opinio juris) 1 BOAHOYAC BCTAHOBIIOIOTH JOJATKOBI 3aMOOIKHUKU
(kBamigikamiiHi ~ BUMOTM 1O  3aXHCHHUKIB, [OCWJIEHI  rapaHTil
KOH(]I1ICHIIFIHOCTI Ta Yacy Ha MiATOTOBKY).

Hpwuitaarts y 2012 p. soBoro KIIK VYkpainu mocTtaBuio mepen
HAI[IOHAFHOIO TIPOLIECYaJbHOI0 MOKTPUHOIO HOBI BHKIMKH, 30KpeMa

! Koposaiiko O. [ Peamzamis MiXKHApOJHHX CTaHIApPTIB

KPUMIHAJIBHOTO CYyJOYMHCTBA B CYAOBOMY TIPOBDKECHHI YKpaiHH :
aBTroped. mmc. ... n-pa ropun. Hayk: 12.00.09. Xapkis, 2017. URL:
https://dspace.univd.edu.ua/server/api/core/bitstreams/19d992ae-5ceb-
4995-8471-f016a0ee2204/content.

2 BigeHchka KOHBEHIIS NP0 IIPaBO MDKHAPOAHMX JOTOBOPIB:
MDKHapomHuid JokyMeHT Bim 23.05.1969 Ne995 118 / Opranizaris
00’eqnanux Harid. URL: https://zakon.rada.gov.ua/laws/show/995 118#Text.

* VBapos B. I'. MixXHapoIHO-TIPaBOBi CTAHAAPTH y KPUMiHATEHOMY
nponeci Ykpainu : moHorpadis. Xapkis : Hika Hosa, 2014. 416 c.
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B YAaCTHHI TEPEOCMHUCIICHHS 3aCTOCYBaHHS MIDKHAPOIHUX IPABOBUX
cranaaptiB Ta npaktuku €CIUIL. Pimennst €Bponelicbkoro cyay 3 IpaB
JIIOJIMHY, 3aCHOBAaHI Ha CHHTE31 DPI3HMX MPAaBOBUX TpPaaWIild, iCTOTHO
BIUTMBAIOTh Ha PO3BUTOK HAI[IOHAJBHUX MPABOBUX CHCTEM JIEpiKaB-
ydacHuib Paqu €Bporm. Ilpukinamamu € 3MiHM 3aKoHOJABCTBa berbrii,
I'penii, Itaxnii, Hinepnanzais, BeankoOpuranii mig BrmBoMm pitreds Cyny,
110 3aCBiUy€ TPAaHCHAIIOHATIBHUH XapaKTep HOro IOPUCIPYICHIIII.

OxpeMi €BpOTEWCHKI KpaiHM HampairoBalk BJAcHI IHCTUTYIIIHHI
MoJielti 3abe3nedeHHs npaBa Ha 3axucT. Hanpuknan, y Bemukiit bpuranii
3alpoBa/DKEHO IHCTUTYT «odilepa 3 Harasmy» JUIS KOHTPOJIIO 3a
JOTPUMAaHHSIM IpaB 3arpuMaHux. Y @panunii QyHKUiIOHYe crenialbHUN
cymnas 3 NUTaHb CBOOOA, a B ITamii 3ampoBajkeHO MoOcamy CyAIi
3 MONepeHbOro po3ciiayBanHs. Y HiMeudnHi npu 1iboMy po3po0iieHo Ha
HaJIe)KHOMY DiBHI 3aKOHOJABCTBO, IIO TapaHTYE IIMPOKY IMepeBipKy
oOrpynToBanoctTi apemty!. BogHowac 6LIbll J€TANbHO OCOOIMBOCTI
pernameHTanii  AiSUIBHOCTI  3aXHUCHUKA Y KPUMIHaJBHOMY  IIpoIeci
3apyODKHMX KpaiH MU OCIIAMMO Y HACTYHMHHX MiAPO3ZIiax.

JisbHICTH ~ 3aXMCHUKA Y KPUMIHQJIBHOMY  IPOBaJKCHHI
cHpsMOBaHa Ha IMOBHOLIIHHY peajtizallilo npaBa ocodu Ha 3axuct. [IpaBo Ha
3aXHCT Yy KPUMIHAJIILHOMY IIPOB3/DKCHHI € OJHUM 13 (yHIaMEHTaJIbHUX
KOHCTUTYLIWHUX 1 MDKHApOJHO-IPABOBUX MPUHLMIIB, II0 TapaHTye
peadtizaiito 3acaji BEpXOBEHCTBA MpaBa, CIPABEIMBOCTI Ta 3MarajbHOCTI
mporecy.

[IpaBoBy ocHOBY 3acany 3a0€3MeUCHHS IpaBa Ha 3aXUCT (GOPMYIOThH
HOPMHU-TIPHHIINIY, 3aKpireHi B Konctutyuil Ykpainu (ct. 59, 4. 2 cT. 63,
m 5 4. 2 cr. 129, 4.4 cr. 29, cr. 131-2), a TakoX y MIXKHApOIAHUX
JIOrOBOpax, patugikoBaHuX YkpaiHowo. Bakmupe wmicle y it cucremi
saiimae KIIK VYkpainu, ge cremiansHa yBara mpuaiieHa crarti 20, mo
MICTUTh KJIIOYOBI IIOJMIOKEHHS IIOAO peaji3amii MpaBa Ha 3aXHCT
Yy KpUMiHAJIBHOMY NpPOBa/KCHHI. JIOMOBHIOIOTH ITF0 HOPMATHUBHY 0a3y
iHII 3aKOHHM YKpaiHu, 30kpeMa 3akoH «I[Ipo amBokaTypy Ta aaBOKAaTCHKY
IisubHICTEY, 3akoH «[Ipo Ge3ommatHy mpaBoBy momomory», 3akoH «IIpo
CyIOyCTpiff 1 craTyc cynamiB», a TaKoK HH3Ka IHIINX HOPMATHBHO-
MPaBOBHUX aKTiB, SKi MJETaNi3ylOTh Ta KOHKPETH3YIOTh MeEXaHi3MH
rapaHTyBaHHS IIbOTO IIpaBa.

omoxenns ct. 20 KIIK Ykpainu okpeciaroroTh SK 3MICT IpaBa Ha
3aXHUCT, TaK 1 000B’SA3KU IepKaBHUX OPTaHIB MO0 HOTO 3a0€3MEeUCHHS,

' Cmoxkos C. M. 3ano6ixHi 3ax0/11 Ta KPUMiHAIBHO-TIPOIECYATBHI
rapanTii ix 3acTocyBaHHs : HaBd. mocionuk. Opmeca : Onec. nepx. yH-T
BHYTp. cmipas, 2015. C. 96.
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dbopMyrOUM  IUTICHY  CHCTEMYy  TapaHTii  UIg  MiJ03pIOBaHOTrO,
0OBHHYBAau€HOI0, a TAaKOXK IHIIMX  YYaCHUKIB  KPUMIHAIEHOTO
MPOBa/KCHHS. 3aKOHOJABEIb PO3KPUBAIOYM CYTHICTh I[OTO MpaBa
3YNUHAETHCS HAa JCKUIBKOX OCHOBHHX acmekTaXx. Hacammepen wmu
BBa)XKAEMO, IO 10 TAKWUX ACIEKTiB CNiJl BiJHECTH, no-nepuie, NHAPOKUI
CHEKTP MPOIeCyaATbHUX MOKIIMBOCTEH peaizallii mpaBa MiI03prBaHOro Ui
0OBMHYBAYEHOr0 HA 3aXHCT. MJeThcs He IMIIE MpO NMPaBO HaJaBaTH
MOSICHEHHS YK OpaTH y4acTh y MPOIECYaTbHUX [isIX, aje i Mpo aKTHBHY
JIOKa30BY TisUTBHICTH — 301p 1 TTOJIaHHS JT0Ka3iB, 3aJIyYCHHS CIICI[IAJIICTIB Ta
excrieptiB. L[ HOpMa BimoOpaskae Cyd4acHy TEHJICHIIIO J0 TOCHICHHS
JIMCTIIO3UTHBHUX 3acall Y KPUMIHATBHOMY TPOIIECi, J¢ CTOPOHA 3aXUCTY
mepectae  OyTH  BHKIIOYHO <«IACHBHHUM  y4YacHHKOM» 1 HaOyBae
MOXIIMBOCTEH Jj1st popMyBaHHsI BJIACHOI mpoliecyanbHoi crpaterii. [1o-
Opyae, 000B’SI30K CITiYOTO, IPOKYpopa Ta Cy,y 3a0e3[eUnTH MpaBo 0coOu
Ha KBali(hikoBaHy ITPAaBOBY JOIIOMOTL'Y aKLIEHTY€E Ha aKTUBHIH poJli IepKaBu
y peaunizanii nporo npasa. HaykoBili CJIyIIHO Bi/I3HAYaIOT, 1110 (popmaibHe
ICHYBaHHSI IHCTUTYTY 3aXHCTy 0e3 rapaHTiii HOro peaibHOTo 3a0e3eUeHH
3 OOKy JiepaBHU IEPETBOPIOE HOro Ha JeKiapaiiio. Y 1bOMY KOHTEKCTI
nonoxeHHst KITK VYkpaiHu rapMoHI3yloTbCsI 3 BUMOTraMH CTaTTi 6
KonBeH1ii npo 3axUCT MpaB JIOAWHK 1 OCHOBOIIOJIOKHUX CBOOOI, sKa
nepenbayae 00OB’SI30K Jep)KaBU TapaHTyBaTH €(EKTHUBHUM, a HE JHMIIe
HOMIHAJIBHUH 3axucT (30Kpema, y pimennsx €CIUL y cnpaBax Artico v.
Italy, Salduz v. Turkey).

Ilo-mpeme, Oe3olUlaTHAa TpaBHUYA JONOMOTa € BayKIMBUM
€JIEMEHTOM COLIaNbHOI (PYHKIIT AepkaBu, 1110 3a0e3Medye piBHICTh CTOPIH
y KpUMIHAJIbBHOMY IIpOIIECI HE3aJe)KHO BiJl MAaTepialbHOTO CTaHy
MiJI03PIOBAHOTO Y OOBMHYBAu€HOTo. [HCTUTYT 0e30IIaTHOT BTOPUHHOL
MIPaBHAYOI JOMOMOTH, 3aKpirtuieHmid 3akoHoM Ykpainu «[Ipo OezommaTHy
MPaBHAYY [OMOMOTY», € OIHHM i3 KIIOYOBHX MEXaHI3MIB peaizarlii
KOHCTATYWIWHOI 3acaayl piBHOCTI TpOMasH mepes 3akoHoM 1 cyzom. Llei
IHCTPYMEHT OCOONHBO 3HAYYIIMK y BHITaIKaX, KOJIM 0coba mepedyBae i
BapTOI0 Ta HE Ma€ MOMJIMBOCTI CAaMOCTIHO 3alpOCHUTH aaBOKaTa. [lo-
yemeepme, HOPMa PO Te, IO y4acTh 3aXHCHUKA ab0 MpeICcTaBHUKA HE
3BY’)KY€ HPOLECYaIbHUX MPaB 1HIIMX YYaCHHUKIB, CIIPIMOBaHA Ha yCYHEHHS
pU3UKIB TyOroBaHHS 4 OOMEKEHHS MpaB IiTO3PIOBAHOTO, MOTEPILIIOTO
9y TpeThoi 0coOu'. BoHa Mac rapaHTIHMI XapaKTep, OCKUILKA 3aKpiILTIoE,

! KpuminanbHuii nponecyanbHui KoJeKe YKpaiHu : 3akoH YKpaiHu
Bix 13.04.2012 Ne 4651-VI. URL: http://zakon.rada.gov.ua/laws/show/-
4651-17.
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o0 IHCTHTYT MPEICTABHUIITBA HE MOXE IMIIMIHATH YH HIBEIIOBATH
0COOHCTY MpoLECyalbHy aKTUBHICTh YYaCHHUKIB.

3arajioM aHaJi30BaHi IOJIOXKEHHsI CBigUaTh IPO TIparHeHHs
3aKOHO/ABI chopMyBaTh OajlaHC MK JIep)KaBHUMH iHTepecaMu y cdepi
KPUMIiHAJIBHOT FOCTHIII Ta HEOOXiJHICTIO 3a0e3rneueHHs e(EeKTHBHOTO
MIPaBOBOTO 3axMcTy. BomHowac y mpakTtumi ix peanizaimii HasBHI NeEBHI
mpo0IeMu: OOMEXEHICTh MOXKJIMBOCTEH CTOPOHH 3aXWCTy Yy 30MpaHHi
JIOKa3iB; HEpIBHICTh Yy JOCTYNi JIO MpPOLECYaIbHUX 1HCTPYMEHTIB
MOPIBHAHO 31 CTOPOHOI OOBHMHYBaueHHs; (OpPMaTBHMN MiAXIN 10
MIpU3HAYEHHS a/IBOKaTa 3a paxyHoK aepkaBu. Lli acmektu mortpeOyroTh
I'PYHTOBHOTO HayKOBOTO OCMHCIJICHHS Ta 3aKOHOJIABUOTO BJIOCKOHAJICHHS,
IO JIO3BOJIMTH 3a0€3NEeUNTH HaJe)KHUH pIBEHb 3aXHCTy IpaB 0COOM
BianoBiaHo a0 cranmaptis €CIII Ta Mi>kHapOIHUX 3000B’sI3aHb Y KpaiHHU.

Takox mOromkyemMocsi, IO HOPMAaTHBHUII 3MICT  3acajau
3a0e3NeyeHHs NpaBa Ha 3aXUCT Y KPUMIHAJBHOMY IIPOBADKEHHI Mae
PO3TIIAAATHCS SIK KOMILJIEKCHE SIBUIIIE, 1110 TOEAHYE B OOl HE JIHIIE MepetiK
MPOLIECYAIIBHUX MOKJIMBOCTEH, HaJlaHUX I 103pIOBAHOMY,
00BMHYBaueHOMY, BHIIPaBJaHOMY 4YHM 3aCy[DKCHOMY, a W CHCTEeMY
rapanTiii, siki 3a0e3nedyioTh IXHIO peansHy edeKTHBHICTh. MeThes mpo
MOJKJIUBICTh OCOOH 3IIIICHIOBATH CaAMO3aXKCT, HA/IAaBaTH YCHI Ta MCHMOBI
MOSICHEHHS1, 30MpaTH i MoJaBaTi Jioka3u, Opatu Oe3MOoCepefHI0 Yy4acTb
y TPOBa/PKEHHI, a TaKOX KOPHCTYBATHUCS IPOQECIiiHOI0 MpPaBHUYOIO
JIOIIOMOT' 010 3aXUCHUKA. BayKJIIMBOIO CKJIAZ0BOIO Ii€] 3acaay € MOKJIaIeHUI
Ha OpraHy J0CyJOBOTO PO3CIIiyBaHHs, IPOKYPOPA, CIIJYOTO Cy IO Ta CYA
00OB’SI30K  HAJIGKHUM  YHHOM  PO3’SICHIOBATH  MiJIO3PIOBAHOMY
it 0OOBMHYBaueHOMY TXHI IIpaBa, a TAKOXX CTBOPIOBATH PeasibHi YMOBHU IS
3abe3neyeHHss JOCTymy [0 KpamiikoBaHoi mpaBoBoi jomomoru’.
3 ypaxyBauusm mnpaktukan €CIIJI, ocobnmuBe 3Ha4YeHHS Mae He
JEKIapaTUBHICTh, & cCaMe MPaKTHYHA Ji€BIiCTh 3a3HAYCHUX IOJO0XKEHbB, 10
€ KIFOYOBUM IHOMKATOPOM BiMIIOBIJHOCTI KPHMIHAIBHOTO MPOIECY
NPUHLMITY BEPXOBEHCTBA IIPaBa Ta MDKHAPOAHHM CTaHIAPTaM 3aXUCTY
IIPaB JIOAMHH.

Jo cucreMu 3aKOHOJABCTBA, IO PETYJIIOE 3a0e3NeUeHHs IpaBa Ha
3aXUCT Yy KPUMIHAIBHOMY TIPOBA/DKEHHI, CIiJ BiMHECTH 1 CYKYIHICTBH
3aralbHUX 1 CHEIialbHUX HOPM 3aKOHOMABCTBA, y SIKMX IependadeHo

! bamanpka O. P. VYuacTs 3axucHHKa B peaizallii 3acaiu

3a0e3redyeHHs TpaBa Ha 3aXHCT: IPaBOBI Ta OpPTaHi3alliifHi aCIeKTH : JTHC. ...
KaH]I. OpU. HayK: 12.00.09. Kwuis. 2018. URL:
https://uacademic.info/ua/document/0418U003724.
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BINMOBIHI TIOJIOXKCHHS: TpaBa, OOOB’S3KW, TapaHTii isUTBHOCTI,
BIIIOBIJAILHICTE aIBOKATA.

AnBOKaTypa fK COILIANBHUI IHCTUTYT MOXE HANCKHUM YHHOM
BUKOHYBAaTH CBOE MPU3HAUYCHHS JIMINIE 32 YMOBH BHCOKOI €(DeKTHBHOCTI
npodeciiiHol  OisUTBHOCTI KOXHOTO 1i TpeACTaBHUKA Y KOHKPETHHX
KHUTTEBUX CHUTYAIliIX, MOB’SI3aHUX i3 HAJaHHSIM MPAaBOBOI JIOMOMOTH. Y
LOMY KOHTEKCTI Mi’)KHAPOHO-TIPABOBI CTaHAAPTH (POPMYIOTH OCHOBY LIS
3aKOHO/IaBYOT0 YHOPMYBaHHSI CHCTEMH JIOCTYITY JI0 aIBOKATChKOT rpodecii
Ha HallloHAJILHOMY piBHI. Taki CHCTeMH mependadaroTh KOMILICKC BHMOT
i Tpouenyp, cepell SKUX: BCTAHOBJICHHS KBaJi(iKalliiHUX KPUTEPIiB ISt
oci0, Mo MaroTh Hamip 3/iHCHIOBATH aJlBOKATCHKY [isUTBHICTH (OCBITA,
MPAaKTHYHHUN JIOCBiJ, Oe3J0raHHa peryTarisi Ta «MOpajibHa YHUCTOTa»);
crerfiaibHa  mpodeciiiHa  MAroToBka (HaBYaHHS B CIIEIiali30BaHHX
3aKjajiaX, CTaXyBaHHS, TPEHIHTH); TMepeBipka piBHsA mnpodeciiHol
KOMIIETCHTHOCTI dYepe3 CKJIamaHHs KBamiikamidHUX ICMHTIB;, HaJaHHS
0co0i odiriiiHoro crarycy anBokara y (opMi BiJIIOBITHOTO CBIJOITBA YK
JHIEH3ii 3 JIOTPUMaHHSM MPOLEyPHUX BUMOT (pillIeHHs KOMIIETEHTHOTO
OpraHy, IPUBEJIEHHS JI0 TIPUCSTH TOIIO)'.

i emeMeHTH, IO BiIOOpPAXKAIOTh 3aralbHOEBPOIECHCHKY MOJEIb
a/IBOKAaTypH, 3aKpiljieHi i y 3aKOHOMABCTBI YKpaiHu, 30KpeMa y 3akoHi
VYxpainu «IIpo azBokarypy Ta aJBOKaTChKy IisUTbHICTB». BojHOoYac
aJIBOKAT, MOpsi 3 IHIIMMHU Cy0’€KTaMH KPHUMIHAJIBHOTO MPOBAPKEHHS,
€ TIOBHONIPAaBHHUM YYaCHHKOM IPOLECyaTbHUX [IPaBOBIIHOCHH HE3aJIeKHO
BiZl cTajil NMpOBa/UKeHHs UM TPUBANOCTI Horo ywacrti. Moro craryc
BU3HAYAETHCSI HE JIHIIEe 00CATOM Ha/IaHUX 3aKOHOM TIpaB i 000B’sI3KiB, aje
i camuM (hakTOM 3anmydeHHsI O IMpoIllecy Ha MiACTaBax 1 B IMOPSJKY,
nepenbauennx KIIK Vkpainu, 3a yMOBH BIJICYyTHOCTI OOCTaBWH, IO
YHEMOXKIIUBIIIOIOTE HOTo y4acTh. [lomiisfoun NOKTPHHANBHY MO3HIIIO,
CIyIIHO HArOJIOCUTH, IIO KOXEH YYaCHUK KPHMIHAIBHOTO IIpOLECY,
BKJIIOYAIOUN 3aXHCHHUKA, JI€ B MeXaX YiTKO BH3HAYCHHX 3aKOHOM IpaB
1 000B’s3KiB, sIKi (DOPMYIOTH CTPYKTYPY KpPHMIiHAJIBHO-TIPOIECYaTbHUX
MPaBOBIAHOCHH. Taki y4aCHUKH 3000B’S3aHI HEYXHWJIBHO NOTPUMYBATHCS
YHMHHOTO 3aKOHOIABCTBA, JOTPUMYBATHCS MPHHIIUIIB IPoQpeciiHO] eTHKH,
TTOBAKATH YECTh 1 TIJHICTH IHIIMX YYAaCHHUKIB, IPOSIBISTH TOJIEPAHTHICTH
Ta KOPEKTHICTh y TMPOLECyaJbHUX B3a€EMOBITHOCHHAX. BogHouac nepxasa
rapaiTye IM TpaBO Ha 3a0e3MeUeHHs OCOOMCTOI Oe3MeKH, TOmi SK
HEBUKOHAHHS 000B’S13KiB 200 OPYIIIEHHS MPaB 1HIINX YYaCHUKIB TATHE 32

! Tonwaperxo B. C. IlpaBoBmii cTaryc iHO3EMHOTrO ajBOKara

B YkpaiHi : auc. ... n-pa ropun. "Hayk: 12.00.10. Kuis, 2019. C. 123.
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co0010 FOPHAMYHY Bi/NIOBiJANBHICT, NPAMO MNEpeaOadeHy 3aKOHOM!.
TakuM 4MHOM, TPaBOBHI CTAaTyC aJBOKaTa IOENHYE B COOl SIK TapaHTii
HE3aJIGKHOCTI Ta TpoQeciiiHOl aBTOHOMIi, TaK 1 BHMOTH BHCOKOI
BIJIMTOB1TAJIEHOCTI 3a SIKICHE BUKOHAHHS (DYHKIIiH 3aXHCTY, 0 CTAHOBUTH
OJIHY 3 KJIFOUOBHUX 3acaj] CIPaBeUIMBOI0 KPUMIHAIBHOTO CYJIOYHHCTBA.

UuHHEe KpHMiHaJbHE TIpOlLleCyalbHE 3aKOHOJABCTBO YKpaiHH
OpraHiuHO TIOB’sI3y€ TPOLECyalbHUH CTaTyC a/BOKaTa-3aXMCHHUKa 3i
crarycoM ocoOu, iHTepecH sKOi BiH mpencraBise. HaykoBa aymka
HEOJJHOPa30BO HAroJjollyBana, M0, HAIUIMBIIM 3aXHCHUKA NpaBaMu
IiJI03PIOBAHOTO Ta OOBUHYBAu€HOTO, 3aKOHO/IABEI[b BOJJHOUAC HE CTBOPUB
JUISL HBOTO JOCTATHBOI'O IHCTPYMEHTApil0 Ta pealbHUX MEXaHi3MIiB JUIs
aKTHBHOTO 30HMpaHHs JoKa3iB. ba Oijblle, CKIaAHICTh 1 HEY3TODKEHICTh
okpemux npunuciB KITK Ykpainu npussenu 10 MosiBH CyNepedHOCTEH
y TIyMadeHHi iJiel «mapajiellbHOr0 aJBOKATCHKOTO PO3CIiIyBaHHS» Ta
CHIBBIIHOLIEHHSI KPUMIHAJIBHOTO TPOIECYaJbHOTO I aBOKATCHKOTO
3aKOHO/IaBCTBA.

Pa3om i3 TuMm, aHati3 mosoxensb cT. 42 KIIK Ykpainu cBiguuTh, 110
y 3aKOHI BH3HAYEHO KOMIUIEKC IIPOLECyalbHUX MpaB IiJ03PIOBAHOTO
ii OOBHHYBAYEHOTO, aJic He BCTAHOBJICHO 3a00pOHH 10O IeNeryBaHHS iX
peamizanii 3axucHuky. Takum 4YHMHOM, MpaBO aJBOKAaTa Ha Yy4acTb
y KpPUMIHAJILHOMY IPOBA/DKEHHI JIOT1YHO BHUILJIMBAE 3 YHCICHHUX HOPM
Konexcy. 30kpema, CTOpOHA 3aXHCTY, AilOYM 4epe3 CBOTO MPEACTaBHUKA,
HaJiJleHa TpaBOM HAJABAaTH IOSCHEHHS Ta IIOKAa3aHHS INOAO MiJ03pH,
iHIIIfOBaTH 30UpaHHsI ¥ MOJAaHHS JOKa3iB, OpaTH y4acTh Yy MPOBEICHHI
IpoLecyalbHUX Ailf, CTABUTH 3alMTaHHs, BUCIOBIIIOBATH 3allepeucHHS,
3asBIATH  KionortaHHs. Lleli mporecyanbHH — MOTEHIIaX 3HAYHO
MTOCHITIOETHCSL HOpMOIO 4. 5 cT. 46 KIIK Ykpainu, sika rapaHTye 3aXHCHUKY
MpaBo Ha KOH(iACHIIIHI MOOaYeHHs 3 KIIEHTOM 0€3 J03BOJY CIII4OTO,
a Takok momokeHHsM 4. 2 cr. 54 KIIK Vkpainm, mo nepexbadae
HEMOJKJIMBICTh BiIMOBH BiJl 3aXUCHHKA a00 HOT0 3aMiHU 6e3 oMepeTHBOT0
CITIIKYBaHHS MiJO3PIOBAHOTO 13 3aXUCHIKOM.

VY HayKoBili IiTepaTypi aKIEHTYEThCS Ha 0araTOBHMIpHOCTI poIi
agBokara. Tax, II. M. Mamanuyk Ta A. B. 3iHOBems MigKpeciIioe HOTo
y4acte y (opMyBaHHI JOKa30BOi 0a3H, iHINiFOBaHHI BUTPEOYyBaHHS HOBUX
JIOKa3iB, aHaJi3i ¥ OMIHIII IX TOCTOBIPHOCTI, a TaKOX y nebaTtax, nie BiH
MOXKE BKa3yBaTH Ha CYMEPEYHOCTI YA CYMHIBU IIOJO JOBEACHOCTI BUHH

' Oxkcrora T. T. TlpomecyanbHuii cTaTyc 3amacHOro Cyjul

Y CYAOBOMY NPOBaPKEHHI YKpaiHu : Auc. ... KaHA, opul. Hayk: 12.00.09.
Kuis. 2018. C. 43.
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nigcyanoro'. V ceor uepry, H. B. Xmeneschka BM3HAua€ CTpareriuny
(YHKIIIO 3aXMCHHUKA SIK PO3POOJICHHS Ta peaii3alilo KOMIUIEKCHOI JIiHiT
3aXHCTYy’.

BaxumiBum kpokom crano 3akpimuieHHs y cr. 93 KIIK Vkpainn
LIMPOKUX MOXKITMBOCTEH CTOPOHM 3aXUCTY JUIsl 30MpaHHS I0Ka3iB: HIISIXOM
BUTpeOyBaHHs peyueil 1 JOKyMEHTIB, iHILIIOBaHHS IPOBEJCHHS CIIiTUNX Ta
HErJacHUX CIIAYMX Jid, 3aIydeHHs eKCHEpTiB, a TaKoX OTPUMaHHS
TUMYacOBOTO JOCTYNy J0 pedyed 1 JAOKYMEHTIiB Ha MiACTaBi yXBalu
ciiguoro cynai. Lli iHHOBamii MOCTYNOBO HAONIKAIOTh MPOLECYATbHUN
CTaTyc 3aXUCHUKA JI0 €BPONEUCHKUX CTaHIAPTIB, HA/IA0UM HOMY peasbHi
IHCTPYMEHTH JUIs peatizallii 10Ka30Boi QyHKIIii.

Binrak moromxyemocsi, o TMi3HAaBalIbHAa MisUIBHICTh 3aXMCHHKA
y KpUMIHaJlbHOMY IIPOB3/DKCHHI Ma€ TMOJBIMHWII XapakTep: 3 OJHOTO
00Ky, BOHa € IHTEJIEKTyaJIbHOI0 po0OOTO0 3 aHami3y (akTiB i IpaBOBUX
HOpPM, a 3 IHIIOr0 — BKJIFOYAE€ aKTHBHI [il 31 30MpaHHs, 1HILIIOBaHHS Ta
nepeBipKH J10Ka3iB. BoHa mokiMkaHa 32a0€3MeYnTH TOBHOTY, 00’ €EKTHBHICTh
1 HeynepeKEHICTh pO3MIsAy, W0 BiAnoBigae 0a30BUM  3acajam
KPUMIHAJIBHOTO IpOLEeCcy Ta MDKHAPOJHUM CTaHAAPTaM CIIPaBeUIMBOTO
CYJOYHHCTBA.

Y cramii mOCYIOBOrO pO3CIHijyBaHHsS aJBOKaT MOXe OyTH
3aJy4eHUH CaMUM IiZ03PIOBaHUM, 3aKOHHUMH NPEACTABHUKAMH, 1HIIMMH
ocobamu (Ha mpoxaHHs abo 3a 3roflol0 MiJO3PIOBAHOIO0), CIILIYHM,
IIPOKYPOPOM, CIUUM cyanero. [ligcTaBolo BUHUKHEHHS IpaBa Ha 3aXUCT
€ HaOyTTsI 0cO0OI0 MPOLECYATBHOTO CTaTyCy, SKHH Iepeadadae Take
npaBo  (mijo3proBaHWi,  OOBHMHYBaueHHMH, o0co0a, IIOMO  SIKOI
nepeadavaeThCs 3aCTOCYBaHHS MPUMYCOBHX 3aXOiB MEIUYHOro abo
BUXOBHOTO XapakTepy, oco0a, LIoN0 SKOI 3JIHCHIOEThCA IMPOBAIKCHHS
oo i Buaadi (eKCTpaauii).

UuHHE KpuUMiHQJIBHE TPOLECYalbHE pETYJIIOBAaHHS OPraHidHO
TIOB’sI3y€ MPOLIECYaTbHUIN CTaTyC aJBOKATa-3aXMCHHUKA 31 CTaTyCOM OCOOH,
iHTepecH AKO1 BiH MpeACTaBIAe. Y TOKTPUHI CIYIIHO 3ayBaXXYETHCA, IIIO,
HaJaBIIM 3aXMCHHUKY YaCTHHY IIpaB IiJIO3PIOBAHOTO i OOBHHYBAa4eHOTO,
3aKOHOJIAaBEIlh BOJHOYAC HE 3a0e31eunB HOro JOCTaTHIM iHCTpyMEHTapieM

' Mangamuyk II. M., 3imosens A. B. Ponp 3axucHuHKa

B KpHUMiHAIEHOMY MpOBaKeHHI. [Ipasosi copuzonmu. 2017. Ne 3. C. 112.
2 Xwmenepcrka H. B. Crpareris 3a0e3Ie4eHHs IPaBoOBOI JOMOMOTH
aJBOKaTOM B KpPHMIHAJIBHOMY TIPOBQDKECHHI.  Bicnux  Axademii
aosoxamypu Ykpainu. 2015. Ne 2 (33). C. 197.
3 Biryaerrs . M. TloBHOBa)keHHS 3aXWMCHHKA Ha JOCYIOBOMY
po3ciiayBaHHi : muc. ... KaHM. popua. Hayk: 12.00.09. Kuis, 2020. C. 43.

49



JUISL aKTMBHOTO Ta CaMOCTIHHOTO 30MpaHHS JI0Ka3iB; HEOXHOPITHICTH
1 ckimagHa KoHCTpyKuis okpemux mnpunuciB KIIK mopomxyioTs komisii
y TIAyMaueHHi iiel «IapajieibHOr0 aJBOKATCHKOTO PO3CIiTyBaHHSI» Ta
CHIBBIIHOLIEHHSI KPUMIHAJIBHOTO TPOLECYaJbHOTO I aBOKaTCHKOTO
3aKOHO/IaBCTBA.

Pazom i3 Tum anami3 ct. 42 KIIK Vkpainu 3acBigaye: HOpMa JeTaTbHO
(¢ikcye npasa mi103pI0BaHOr0/00BUHYBaYEHOT 0, aJle HE MICTHTh 3a00pOHH Ha
ix peauizawito yepes 3axucHHKa. [IpaBo CTOPOHU 3aXMCTy, OTXKE i a/BOKaTa,
Ha y4acTh y NOKa3yBaHHI BUIUTMBAE 3 HU3Kkd mojoxkeHb KIIK Ykpainu:
HaJIaHHs TIOSICHEHB 1 MOKa3aHb LIOJ0 IMiJ03pH, IHI[IFOBaHHS 30MpaHHS Ta
MOJIAHHSI JI0KAa3iB, y4acTh Y MPOLECYATbHHUX isiX, 3asBICHHS KJIOMOTAHb,
(bopMyIOBaHHS  3ayBaXKeHb 1 3alepedeHh  TOWIO. 3HAYCHHS X
MOXJIMBocTel migcumoTh 4. 5 cr. 46 KIIK (rapantist koH®ineHIIHHUX
nobauenp Oe3 no3Boiy ciigdoro) ta 4. 2 cr. 54 KIIK (HemoxsmBicTh
BI]MOBH/3aMIHM  3aXHCHHKa 0€3  TOMEePEeaHBOTO0  KOH(IACHIIIHHOrO
CIIIKyBaHHs)' .

3ayBakMMO, 10 YMHHUM  TOPSJOK  BCTYIy  3aXHCHHUKa
y KpUMiHajJbHE IIPOBaKEHHA Iependavae IOJaHHS  BHU3HAYEHOTO
3aKOHO/IaBCTBOM IIE€PEJiKy JOKYMEHTIB, 30KpeMa IIOCBIJUEHHsI 0COOU
a/IBOKaTa, CBIJIOLTBA MPO MPaBO Ha 3aHATTS a/IBOKATCHKOIO JISUIBHICTIO,
opzaepa, AOroBOpy i3 KIi€EHTOM a0 JOpy4YeHHs BiJIOBIIHOTO OpraHy,
YIIOBHOBa)KEHOTO Ha HaJaHHA 0e30IIaTHO IPaBHMYOT TOIIOMOTH.

OpranizaliiHIMU nepeyMOBaMK peatizallii 3acaay 3a0e3rneveHHs
MpaBa Ha 3aXUCT y KPUMIHAIBHOMY MPOB/KEHHI € (DYHKI[IOHYBaHHS
IHCTHTYTY aJIBOKAaTypHU Ta CHCTEMH OE30IUIATHOI MPaBHUYOI JOIIOMOTH, SIKi
y CBOIM €THOCTI TapaHTYIOTh JOCTYIHICTh MPABHUYOI JOTIOMOTH KOXHIM
0c00i.

Y HaykoBifi JiTeparypi pONb 3aXHCHHKAa ONHCYETBCA SIK
0araTOKOMITIOHEHTHA: BiJl (JOPMYBaHHs JOKa30BOI CTpATeTii i 1HII[IFOBAHHS
BUTpPeOyBaHHS HOBHX JIOKa3iB JO OIIIHOYHOI MisUTBHOCTI y AebaTax Ta
o0y IOBH LITICHOT JiHIT 3aXKuCcTy. BomHOYAC 3aMMIIaeThCs HEPO3B A3aHOIO
mpobiiemMa Tporecyaiizanii onuTyBaHHA aaBokatoM ocib: 3akoH «IIpo
aJBOKATypy Ta aJBOKATCHKY HISUTBHICTB» Iepeadadae Take MpaBo, OJHAK
KIIK VYkpainu He BCTaHOBIIOE HOTO TporecyasbHOi Gopmu; 4. 8 cT. 95
KIIK Ykpainu npsiMo BU3HAUAE, IO MIOSCHEHHS, OTPIMAaHi 3aXUCHUKOM, HE
€ IDKepeloM IOKa3iB, IO, Ha MyMKY YacTHHH JOCHTiTHHKIB, MOTpeOye
HeperJisy.

! KpuminanbHuii nponecyanbHui KoJeKe YKpaiHu : 3akoH YKpaiHu
Bix 13.04.2012 Ne 4651-VI. URL: http://zakon.rada.gov.ua/laws/show/-
4651-17.
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Crarrs 93 KIIK VYkpaian po3mmpuia apceHan iHCTPYMEHTIB
CTOPOHM 3aXUCTy JJIsI OTPUMAaHHS JIOKa3iB: BUTpeOyBaHHS pedei
i JOKyMEHTIB, iHII[IFOBAaHHS CJITYMX 1 HETIACHUX CIITUUX (PO3IIYKOBHUX )
Ji#, 3aJlydeHHs EKCIIEpPTiB, 3BEPHEHHS 110 THMYAcCOBHHM HOCTym i, 3a
HeoOXiIHOCTI, BUIMKY Ha MiAcTaBi yxBamu cmiguoro cymii. Lli HoBemn
HAOMMKAIOTh TPOLECYAIbHUH CTAaTyC 3aXHWCHHKAa JO €BPOIEHCHKIX
CTaHJAPTiB, HAJTAIOYX peabHI MEXaHI3MH peatizallii Joka30Bo1 QPyHKIIII.

V3aranpHIO0uH, Mi3HaBaabLHa JiILHICTE 3aXMCHUKA MA€ 3MIilIaHUuH
XapakxTep: IHTeJeKTyaJbHO-aHAJITUYHMN (TpaBoBa KBasiQikalis, OIiHKa
JI0Ka3iB, popMyBaHHS BepCiii) 1 TMpaKTUYHO-TIpoLleCYallbHUH (1HILIFOBaHHS
MPOLIECYATbHUX Ui, BUTpeOYBaHHS MaTepiaiB, B3aEMO/IisS
3 ekcrmepramu). BoHa mokaMkaHa 3a0e3MEeYnTH MOBHOTY, 00’ €KTHBHICTh
1 HeynepeKEHICTh PO3CIIiIyBaHHs Ta CynoBoro po3risiny. Lle, 30kpema,
3a0e3MmevyeThcsi 32 PaxyHOK 3aKpiIUIEHHS 1 MOXJIMBOCTI TMPaKTUYHOT
peasizailii Takux 3acaj 1 rapaHTiil:

1. 3axuCcHUK — caMOCTIHHMI MpOogeciiHUN yUYaCHUK MPOBAKEHHS,
YIIOBHOB&)KEHUI PO3POOIISATH TAKTHUKY 1 CTpaTEerilo 3aXHCTy Ta HaJaBaTH
KB (hiKOBaHy MPABHHYY IOMOMOTY. MOro paHHe 3aaydeHHs BiamoBinae
iHTepecaM 1 MiJIO3PIOBAHOT0, 1 OpraHy po3ciijyBaHHs: 3a0e3neuye
peasizanito mpaB ocobu, (opMyBaHHS OOIPYHTOBAHOI Bepcii 3axucCTy,
a TaKOX MIJIBUILYE SIKICTh Ta 00’ €KTUBHICTh JIOCYZIOBOTO PO3CIIiAyBaHHS,
MIHIMI3YIO4H MIPOLIECyabHI TOMUJIKH.

2. HopmatuBHi migcraBu noBHOBaxeHb. 1. 7 4u. 1 cr. 20 3akony
«IIpo amBOKaTypy Ta aJBOKATCBKY ISUIbHICTB» 3aKpIILIIOE 32 aJ]BOKATOM
paBo 30MpaTH BiJJOMOCTI, II0 MOXYTh OyTH BHUKOPHCTaHI SIK IIOKa3W,
3alUTyBaTH, OTPUMYBATH Il BUIydaTh pedi Ta JOKyMeHTH (IX Komil),
03HAHOMITIOBATHCS 3 HHMH Ta ONHMTYBAaTH OCI0 3a TXHBOK 3TOJIOIO;
BimmoBimHI moBHOBakeHHS petamizoBaHo B KIIK Vkpainu (30xpema
y crT. cT. 46, 54, 93, 95).

3. O6oB’s3k0Ba  yuyactb. Ymuamii KIIK Vxipainm Buokpemioe
MIepeTiK CUTYAIlil, Ie yJacTh 3aXHUCHHKA € iMmepaTuBHOIO (4. 1 ct. 52):
MIPOBAPKEHHSI IIOJ0 OCOOIMBO TSDKKHX 3JIOYMHIB, HEMOBHOIITHI; 0co0M
3 TNCHXIYHUMH/(QI3MYHMMH BaJaMd; HE3HAHHS MOBH IIPOBAKEHHS,
crierianbHi hopmu (in absentia Ta crencyroBe MpoBaHKEHHS ) — i3 MOMEHTY
YXBaJICHHSI BINNOBIMTHUX pIMICHB;, VKIAJNCHHA YroOud TIPO BHU3HAHHS
BHHYBATOCTi —3 MOMEHTY iHII[iFOBaHHS ii yKIAICHHS.

4. O3HaKd TIOBHOBaXXeHb 1 KOHQIIKTH iHTepeciB. [loBHOBaXKCHHSA
3aXUCHHAKA € €JeMEHTOM HOro mpogeciifHOTO cTaTycy W BHHHKAIOTH i3
MOMEHTY HaJIe’)KHOTO 3aimydeHHs (cT. 48, 49, 53 KIIK Vkpainn). Yactuna 1
cT. 46 KIIK Ykpainu 3a00poHsie mpuiMaTH JOPYUeHHS Y pasi KOHQIIKTY
iHTepeciB; mporecyanbHi fii 0e3 000B’S3KOBOI yYacTi 3aXHCHHMKa He
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BH3HAIOTHCS] HE3aKOHHUMH JIMIIE 332 (JOPMAIIbHOIO BiJICYTHICTIO a/IBOKATa,
SIKIIIO 0c00a He 3amepevye MPOTH iX MPOBEICHHS.

5. ObmexxenHss Ta mucOanancu. CTopoHa 3axUCTy II030aBiIeHa
IHCTPYMEHTIB  ONEPaTHBHO-PO3IIYKOBOI  MiSUIBHOCTI, IO 3YMOBJIOE
ACHMETPiI0 MOKIMBOCTEH 100 30MPaHHS JOKa3iB MOPIBHIHO 31 CTOPOHOIO
oOBuHyBaueHHs. lle miacuiaroe BEMOTH 10 TpoLECyalbHOI iHINIATHBU
3aXMCHHUKA (THMYaCOBHUH JOCTYII, €KCIIEPTH3a, KIOMOTAHHS PO CIIia4i Jii)
W akTyaji3ye THUTaHHS 3aKOHOJABYUOTO  JIOOIMPAIIOBAHHS  IHCTUTYTY
«aJIBOKATCHKOTO PO3CJIiTyBaHHSD».

6. [lpaBa Ta o0o0B’s3kn 3axucHuka. Crarreto 47 KIIK VYkpainu
BCTaHOBJICHO OOOB’SI30K BHKOPUCTOBYBaTH BCi IepeadayeHi 3aKOHOM
3ac00M 3aXUCTY; CBOEYACHO 3’ ABJIATHCS Ha NPOLleCyalibHi Aii a00 3aB4acHO
HOBIZIOMIIITH TIPO  HEMOJKJIMBICTh MpPUOYTTS; 30epiraTd aJBOKaTChKY
M IHIIly OXOPOHIOBaHY 3aKOHOM TA€MHUI[IO; JOTPHUMYBATHCS ETHYHHX
CTaHJApTiB 1 MpaBui KOHQINSHIIHOTO CIIKYBaHHS 3 KIIEHTOM.
BinMmoBa Bif JOpYy4eHHS MOXIIMBA JIMIIE y BY3bKO BU3HAUEHHX 3aKOHOM
BUIIaJIKax.

7. TapanTii npodeciiiHol isIBHOCTI, 10 OXOIUIIOITH 3a00pOHY
MePEeNIKODKAHHS IisSUTIBHOCTI aIBOKaTa, OCOOJIMBUII MOPSIOK MTPOBEICHHS
cimiguux  (pO3UIYKOBUX) 1 ONEPaTUBHO-PO3LIYKOBUX 3aXOMIB  IOJO
a/BOKaTa (BKJIIOYHO 3 BHMOTaMH LIOJO OOLIyKYy IPMMIILEHb aJBOKaTa Ta
3aXMCTy  aJBOKAaTCbKOI  TaeMHHMI), OOMeXeHe Koo  CcyO’eKTiB
noBigomiteHHs 1ipo mifo3py (cr. 481 KIIK Vkpainn), a Takox 000B’s30K
HeraiiHOTo iH(OpPMYBaHHSI OpraHiB aJIBOKATCHKOTO CaMOBPSITYBaHHS IPO
3arpuMaHHsl 4d 3anoOixkHuil 3axig (ctT. 483 KIIK Vkpainm). [Ipakruka
€CIUUl migxpeciioe «IiJBHINCHUM CTaHIApT OOTPYHTYBaHHS» ISt
BTpy4YaHHs y c(epy npodeciiiHoi TAEMHUII aBOKaTa.

8. [lpoecyanpHuid ~ KOHTEKCT  JOCYAOBOTO  PO3CIIiTyBaHHS.
HocynoBa crafisi BU3HAYa€ThCS 5K MEPioJ BiJl BHECEHHA BIIOMOCTEH 0
€PJIP 110 3aKpUTTs MPOBaKEHHs a00 HANPABIEHHS MaTepialiB 10 Cymy. [i
3aBJAaHHS — BCTAHOBJICHHS BCiX ICTOTHHX OOCTaBHH, 3a0€3IIEUCHHS ITIPaB
YYacCHUKIB 1 HENONMyIIeHHS HeoOIpyHTOBaHOTO OOBHHYBaueHHs. Ha
MPaKTALl TOBIIOMJICHHS IPO MiA03py IHOMI 3IIMCHIOEThCA HATPUKIHIL
pO3CIigyBaHHS, IO 3BYXY€ YacOBHH TPOCTIp A ePeKTHBHOI ydacTi
3aXUCHHKA; I CYNEepednTh IIUIAM 3MaraibHOI Mozeni Ta morpedye
MIPOIECYATbHO-TAPAHTIHHIX KOPEKITii.

9. OntuMmizamis perymoBaHHS. JIOIMUIBHUM BHUAAETHCS TOJAJBINE
HOPMaTHBHE BPETYNIOBaHH:I: a) MpolecyansHol (opMH agBOKaTCHKOTO
omMTyBaHHA (cTaTyc, MOpsIOK —(ikcarmii, oOmiHKAa B JOKa3yBaHHI);
0) TeXHIKO-TIPOLIECYATBHUX MEXaHi3MiB JIOCTYITY 3aXHCHHUKA /10 IU(PPOBUX
JaHUX 1 TUMYacoBOTO JOCTymy; B) yHiiKamii JOKyMEHTIB Ui

52



MATBEp/PKEHHST OBHOBaXKEHb  (TIpiopuTeT oOpaepa) Ta  YiTKIIIOTO
y3ropKeHHs rapanTiii 3akony Ykpaian «IIpo anBokaTypy Ta aBOKaTChKY
TsUTBHICTEY 13 mostoxkeHHamMu KIIK Ykpainu.

TakuM yMHOM, 3aXMCHUK € TapaHTOM CIIPaBEIIMBOTO MPOBAKEHHS
Ha cTajil JOCYIOBOTO PO3CIiayBaHHS, ajpke MoenHye (QyHKuii cyd’ekra
JIOKa3yBaHHS, MTPOLECYAITFHOTO «KOHTPOJIEpa» JOTPHUMAHHS MTPaB JIFOMHN
Ta CTPaTEeriyHOrO pajJHWKa KJIi€HTa B acrleKTi (OpMyBaHHS IPaBOBOI
no3uuii, 1i noBeneHHsA. EdQexkTuBHICTH wi€l poyi 3alexuTh SK Bij
IHIMBIAyanpHOI TpOodeciiiHOT aKTHMBHOCTI aJBOKaTa, TaK 1 BiJ SKOCTI
HOPMATHBHUX  MEXaHI3MiB, sKi  3a0e3MeuyloTh pealbHy, a He
JICKJIapaTUBHY, PIBHICTH CTOPIH 1 MOXIHMBICTh TOBHOLIHHOI peai3ariil
IpaBa Ha 3axHCT.

VYkpaiHcbka ~ azBokatypa  (YHKIIOHYE  SIK  HE3aJEKHHUH
(HeneprkaBHUIT) TPaBO3aXUCHUI IHCTUTYT TPOMAJISHCHKOTO CYCHIJIBCTBA,
NOKJIMKAaHUHA 3a0e3redyBaTd peasizallifo KOHCTUTYLIHHOrO IpaBa Ha
npaBHUYy Joromory. HopmartuBHi 3acaau 11 HisUIBHOCTI 3aKpiIieHO
y Koncrurynii Ykpainu, KITK Ykpainu Ta cnenialibHuX 3aKOHax, a TaKoX
y MDbKHapoJHO-TIpaBoBUX akTax i pimennsx €CIUIL. Biarak, 3 ormsmy Ha
HOpPMATHBHI TIOJIOXKEHHS, 3aKpIIUICHUX Yy JpKepesiaX KpUMIHaJIbHOTO
MPOLIECYaIbHOTO IpaBa, OO 0a30BUX CTAaHAAPTIB, IO BUILUIMBAIOTH 13
3aranpHOl  AeKiapamii mpaB JIOOMHM, MIDKHapOIHOrO TaKTy IIpo
IpPOMaJSHCHKI 1 MOJITHYHI npaBa, KOHBEHIT Npo 3aXUCT MpaB JIIOIMHU
i ocHOoBomnoyOKHUX cB0OOJ, mpaktuku €CILUI, «OCHOBHHMX MPUHIIMIIIB
OOH mrono poii ropuctiBy, a Takok aktiB €C (3okpema [lupektun
2013/48/€C, 2016/343, 2016/1919), mu BizHOCHMO:

1. Ilpaso na cnpasednuguii cyo i pignicmes cmopin. OOBUHYBauCHHS
1 3aXHCT MarTh peajbHi, a He (OpPMaNbHI, MOXJIMBOCTI TPEACTABISITH
TIO3UIII1, «3MaraTucs» y MOJAHHI JOKa3iB 1 KOHTPIOKa3iB.

2. Panniti ma 6esnepewkodnuii docmyn 0o adgokama: ocoba Mae
MaTH JOCTYH 1O 3aXHCHHKAa «3 TIEpPIIOi IPOLECyanbHOI MHUTI»
(3aTpUMaHHS/TIEPILHA IOMUT), 13 TPABOM Ha MPHUCYTHICTh 4JBOKATA i 4ac
JOIUTIB 1 KITFOYOBUX MPOLECyaTbHUX il

3. E¢pexmusnicmov  npasnuuoi oonomocu (He T (HOPMAIBHICTB).
Hepxasa 3000B’s13aHa 3a0€3MEUUTH HE JIUIIE «IIPH3HAYCHHS» aJ[BOKATA,
a ¥ pealbHy, KOMIICTEHTHY JOIOMOTY, BKIIOYHO 3 4YacoM JUId
KOH(IJICHITIHHOTO CIIUTKYBaHHS, ITiATOTOBKH H aKTHBHOI y9acTi.

4. Konghioenyitinicme CRIKYBAHHS «A0BOKAM-KIIIEHM »
i adgokamcvka maemHuys. bBynp-ske BTpy4YaHHS — BUKIIOYHE Ta
nponopmiitae; oomykin/HCPJ] momo agBoKaTiB BUMAraroTh IiIBHINCHUX
rapaHTiif, 100 He Mapani3yBaTH IIPaBo Ha 3aXUCT.
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5. Ilpaso ne ceidoyumu npomu cebe ma c800600a 6i0 NpuUMycCy
i 2rcOpCcmoKo2o nogoodicerHs. 3a0OPOHSIETHCS TTPUMYIIYBAaTH 10 HaJaHHS
MMOKa3aHb [UISIXOM THUCKY; CAMO3BUHYBaUeHHsI HECYMICHE 31 CIIpaBEJIMBUM
CyJIOM.

6. Ilpaso 6ymu noingpopmoganum i po3ymimu CymHICmMb Ni0o3pu
i ob6unysauenns. CBO€dyacHe, 3pO3yMiie TMOBIIOMIICHHS TIpO CYTh
ITi103pH/O0BHHYBAaYCHHS. MOBOIO, SKy o0co0a po3ymie; JOCTYm 10
MaTepiajiB, HEOOXiHUX JUII OCKap>)KeHHS 3aKOHHOCTI TPHUMaHHS
1 TIJATOTOBKH 3aXHUCTY.

7. Hocmyn 0o npasnuuoi donomoeu 0ust manozabesneyenux. SIKIo
ocoba He MOXXe OIUIaTHTH aJBOKaTa, Jepxkasa 3abesnedye BBIIJI, xomm
LLOTO BUMAraloTh iHTEPECH PaBOCYIS, i3 TapaHTISIMH SKOCTI.

8. Hanedwcnuil yac i moorcnugocmi 0ist niocomogku 3axucniy. [IpaBo
30upaTy, MMoJaBaTH W JOCIIDKYBAaTH JOKa3d, BUKIMKATA Ta AOMUTYBATH
CBiAIKIB OOBMHYBaueHHs i 3aXMCTy Ha PIBHUX YMOBaX i3 CTOPOHOIO
0OBUHYBaUECHHSI.

9. Hesanexcnicmo i camoepadysanna aosokamypu. JlepxaBa Mae
rapaHTyBaTH IHCTUTYLIHHY He3aleXHICTh mpodecii, 3aXUCT B THUCKY,
3aJsIKyBaHb 1 TepeciillyBaHb, JUCLUUIUIIHA —  4Yepe3  OpraHu
CaMOBpsIYBaHHS, 13 JOTPUMAHHAM HaJIeXKHOI IPaBOBOI MPOLEAYPH.

10. Ocobrueuii 3axucm @paziusux kameeopii oci6. JlonaTKoBi
rapaHTtii Uil HEMOBHONITHIX, o0ci0 13  po3jnagamMu  370pOB’S,
MOBHUMH/KYJIbTYPHUMHU Oap’epamu; aJarToBaHi Mporeaypu, 000B’si3koBa
y4acTh 3aXMCHHUKA TOLIO.

11. EghexmueHi 3acobu iopuouunozo 3axucmy. [lopylieHHs npasa Ha
3aXHMCT TOBHHHI TSATTH pEaNibHI MPOIECYanbHI HACTIIKU (BUKIIOUCHHS
JIOKa3iB, MEperysiy pilleHb, KOMIEHCAIlii) Ta MOMXJIUBICTh 3BEpHEHHS 0
MDKHApOTHUX OPTaHiB Micys BUUepIaHHS HalllOHAJTBFHAUX 3aCO01B.

12. Axicmbs ma npocgpecitinicmo npagnuyoi donomoeu. Bumoru 1o
JOCTYIy 10 mpodecii, 6e3rnepepBHa OCBITa, €TUYHI KOAEKCH, ITPOIIeCyabHI
IHCTpYMEHTH JUT 30MpaHHs JOKa31B CTOPOHOIO 3aXHUCTY.

13. Iunnemenmayis npeyedenmnozo npasa. HarioHanpHI cymu
MTOBHHHI Y3rOIKyBaTU MIPAKTHKY 3 piOIeHHAMHI
MDKHApOTHUX/PETIOHANBHIX ~ CyAiB, 1m0  (OPMYIOTH  CTaHIAPTH
CIpaBeIMBOTO MIPABOCY IS 1 MpaBa Ha 3aXMCT.

3a pe3ynbTaTaMH OIMTYBaHHS PECIOHAEHTHOI TPYNH, a TaKOX
BUBYCHHS IPABO3aCTOCOBHOI MNPAKTUKH, 3aKOHONPOEKTHOI IisSUTBHOCTI
BHUSIBIICHO 1 c(OpMyIhOBaHO MpPOOIEeMH 3MIMCHEHHS 3aXHCTy SK BUAY
aJBOKATCHKOI MiSNTBHOCTI B CTaiii JOCYIOBOTO PO3CIiAyBaHHS, SKi
noTpeOyIOTh 3aKOHOIABYOTO BPETYJIFOBaHHS, a came:
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- BU3HAYCHHS MpaB aJBOKaTa IS KOKHOTO BHIY aJBOKATCBHKOI
nisutbHOCTI B okpemux HopMax KITK Ykpainwy;

- posumpenHs nependauennx KITK Ykpainu moximmBocteid momo
30upaHHs [JOKa3iB, i3 3aKpilJICHHSM YMOB, TIOpSAKY, BHMOT 1O
mpounecyanbHoi  Qopmm,  crmocoOiB  ¢dikcanmii 1 mporiecyagbHOTO
ohOpMIICHHS ITUX i

- BU3Ha4YeHHS (opMHU Ta 0cOOIMBOCTEN BIAIOBINAIBHOCTI aJBOKATa
3a 3JIOBKMBAHHS MPOLIECYAIbHUMHU IpaBaMM, HE BUKOHAHHS O0OB’S3KY
€(pEeKTUBHOTO 3aXUCTY;

- KOHKpETH3allisl MPOLECYaIbHOTO MOPSIIKY AisUIBHOCTI aJBOKaTa,
(opmu, 000B’SI3KOBUX PEKBI3UTIB, CTPYKTYPH IMPOLECYaNbHUX aKTIB, SIKi
MOXKYTh OYTH CKJIaJICHI aJIBOKaTOM,;

- YIOCKOHAJIeHHS TOpSAAKY O3HailOMIIeHHsT 3 MaTepiajaMu
KPUMIHAJIBHOTO IPOBA/DKEHHS Ha CTafii JOCYIOBOTO PO3CIIiayBaHHS
(BU3HaYeHHsI 00CATY MarepiayiiB; TMOPSAAKY 1 TEPMIHIB 3HATTS TpUPY
TAEMHOCTI 3 MaTepiajiiB HErJIACHUX CJIIUHUX (PO3IIYKOBHX ) /il TOIIO).

Cepen MDKHApOJHUX CTaHAAPTIB  €(PEKTHBHOCTI  JisUIbHOCTI
3aXMCHHMKA CJIiJi BAOKPEMHUTH €(PEeKTHBHICTh 3aXUCTy. MU NpONoHyemo ii
pO3YMITH SIK OOOB’S3KOBY BHMOTY, IO BHCYBA€ThCS [0 JiSUIBHOCTI
aJBOKaTa B CTajii IOCYZOBOTO PO3CIIAyBaHHA Ta CYJOBOTO PO3IJLALY
KpuMiHanbHOT crpaBu. DopmanbHe 3a0e3ledeHHs MpaBa Ha 3aXHCT
(3aUry4eHHsI 3aXuCHUKA a00 HOTro MpU3HAYEHHS], BUIbHUN BHOIp 3aXUCHHUKA,
MOJKJIMBICTH BIIMOBM BiI 3aXHMCHHKA) aBTOMATHYHO HE O3HA4ae
e(eKTUBHOCTI 3aXUCTy, a O00OB’SI30K 3a0€3MEUEeHHs MpaBa Ha 3aXHUCT HE
TOTOXXHUU KOHTPOJIO 38 €(PEKTHBHICTIO 3aXUCTY.

Ha migcraBi cucTeMHOro aHajily Y4MHHOTO 3aKOHOJIaBCTBA YKpaiHu
Ta JOKTPUHAIBHUX MIIXO/IB HAYKH KPUMIHAJIBHOTO MPOIECY MOXHA AIHTH
BHCHOBKY, IO 3aXHCT y CTajii OCYIOBOTO PO3CIiTyBaHHS CIiJI PO3YMITH
He Jumre sK (opManbHe 3a0e3NeyYeHHS NPHCYTHOCTI aJBOKaTa, a SK
LUTICHY CHCTEMY aJBOKATCHKOI AiSUTBHOCTI, CIIPSAMOBaHY Ha peaji3alliio
KOHCTHTYIIHHMX 1 MiXKHAapOJHO-TIPABOBHX TapaHTiil. Voro cyTHicTh
ToJIATae y BUKOPUCTAHHI MepeadadeHnx KpUMIHAIBHIM IPOIeCyaTbHIM
3aKOHOM 3ac001iB, sIKi 3a0€31eUyI0Th 3aKOHHICTh, 00’ €KTUBHICTD i HAJIEKHY
OOTpYHTOBaHICTh JOCYIOBOTO po3chigyBaHHA. [Ipm mpoMy mpoBigHUM
3aBJAHHAM 3aXWCHUKa € 30MpaHHS, TepeBipKa Ta TOJAaHHSA [IOKa3iB
BUIIPABIYBAJbHOTO XapaKTepy, IO MOXYTh IOBHICTIO a00 YacTKOBO
CIIPOCTYBAaTH MiA03pPY, MiATBEPINTH HEBHHYBATICTE OOBHHYBAYEHOTO a00,
TIPUHANMHI, TOM SIKIITUTH HOTO KPUMIHAIBHY BiITOBIIaTBHICTS.

Oxpeme 3HA4YEeHHS Ma€ peajizamis 3aXWCHUKOM (yHKHii rapaHta
JOTPUMAaHHS TpaB Ta IHTEpeciB MiJO3PIOBAaHOTO I OOBHHYBAYCHOTO,
0co0JIMBO MiJ Yac 3aCTOCYBAaHHS 3aXOAiB 3a0e3MeUeHHs] KPUMIHAIBHOTO
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MPOBAXKECHHS, TAKKX SIK 3aII001KHI 3aX0/I1, TAMYAaCOBE BUITyUCHHS MaiiHa,
apemT MaiiHa 9M JOCTYI 10 AoKyMmeHTiB. Came Ha mii ctamii HaHOUTHIT
TOCTPO TOCTa€ ImpoOiiemMa 3armoliraHHs Ta YCYHEHHsS IMOpYIIEHb NpaB
JIIO/IMHM, SIKi MOXKYyTh BHHHKATH BHACHIJOK HaJMIpHOTO 200 CBaBiJIBHOTO
BHUKOPHCTAHHS BJIAJHUX TOBHOBAXEHb CTOPOHOIO OOBUHYBAYCHHSI.

TakuM YHHOM, 3aXKHCT Yy JOCYIOBOMY MNpPOBa/KCHHI HEOOXimTHO
po3risaaaTy K 6aratoyHKIIOHATBHUI IHCTUTYT, 110 OEAHYE Y co0i:

1) mporecyansHO-PABOBY MiSUTBHICTh, CIPSIMOBAHY Ha Y4acTh
y JOKa3yBaHHi;

2) mpeBeHTHBHY (YHKIII0O — 3armo0iraHHs IMOPYLICHHSM IIpaB
ocoou;

3) BIJHOBIIOBAIBHY (YHKIIIO — YCYHEHHS 4YM MiHIMI3allifo
HACJIJKIB TAKUX NOPYILIEHB;

4) rapanTiiiHy — 3a0e3nedeHHs epeKTHBHOI peaizallil MpUHIUIIB
3MarajbHOCTI Ta PIBHOCTI CTOPIH.

VY cyuyacHHX yMOBax OCOOJIHMBOrO 3HaueHHs HaOyBae came aKTHBHA
JI0OKa30Ba [iSILHICTH aJBOKaTa, IO BHUMAarac BiJ HBLOIO HE JIMIIE
npodeciiHuX 3HaHb I HABUYOK, 8 ¥ YMiHHS 3aCTOCOBYBATH iX Y KOHTEKCTI
PO3BUTKY HOBHX (OpPM KPHMIHAIBHOTO Tpolecy, 30KkpeMa nugpoBizaii
JIOKa3iB Ta MOCHUJICHHS POJIi MIXKHAPOAHUX CTaHJIAPTIB.

CranmapT e¢eKTHBHOTO 3aXHCTy BHMAara€ JOTPUMAHHS psLy
KOHLENITYaJIbHUX YMOB, cepel SAKuX: 1) MpaBO Ha aJBoKaTta BiJl MEPIIOTO
JONUTY/3aTpUMaHHs; 2) KOH(INCHIIMHICTh CIUIKYBaHHS; 3) peabHUil,
a He (popMaNbHUIN XapaKkTep JOMOMOTrHY; 4) BUKITIOYESHHS J10Ka31B, 3100y THX
13 IIOpPYIIEHHSM IIpaBa Ha 3aXHCT.

Y3aranpHIOIOUYH, BApTO KOHCTATYBATH, II0 CBOEYACHA IMITJIEMEHTALLiS
MDKHapOJHUX CTaHJapTiB y HAI[lOHANIbHE 3aKOHOJABCTBO YKpaiHH CIIpHsiia
3MIIHEHHIO 3acaJi BEPXOBEHCTBA MPaBa, IMiJBUILICHHIO e(EKTUBHOCTI 3aXHUCTY
mpaB 0co0M y KpPUMIHAIGHOMY CYHZOYHMHCTBI Ta PO3IIMPEHHIO TapaHTid ii
JOCTYITY 10 MDDKHAPOJHUX MEXaHI3MIB IIPABOBOT'O 3aXUCTY.

1.3. 3apy6i:kunii JocBia periamMmenTamii
KPUMiHAJBHOI PO ECYAJbHOI isSNIbHOCTI 32X CHUKA

3abe3medyeHHsT 3aXUCTy OCOOM, 3aJy4eHOi O IPOBAKEHHS, € HE
TuTIe PYHKIIEI0 OKPEMHUX YIaCHUKIB IPOIECY, & ¥ CHCTEMHIM 3aBIIaHHIM
JepXKaBu SIK TapaHTa IPABOOXOPOHHUX 1 TMPAaBO3aXWCHUX MEXaHI3MiB
1 HoOcis 000B’ 3Ky YTBEP/UKYBATH IIpaBa i CBOOOIH JIFOUHU.

TpuBaymii pyx VYkpaiHu B HampsMi €Bpomeichkoi iHTETparii
0OyMOBITIIOE ~ Y3TO/DKEHHS  JSUIBHOCTI  JIEP)KAaBHUX 1 TPOMAICHKUX
IHCTUTYWIN 13 IIHHICHUMH Opi€HTHpaMu Ta cTaHmaptamu Panm €Bporn
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n€C. Ha Tt axTyanpbHHX TMOJITHYHUX 1 COIIaIbHO-EKOHOMIYHUX
TpaHcopMmaniii 3pocTae norpeda y mormoiIeHH! peopM KpuMiHAIBHOL
FOCTHUIII Ta OHOBJICHHI KPUMIHAJBHOTO IMPOIECYATBHOTO 3aKOHOJABCTBA
3 ypaxyBaHHSIM KpalIUX €BPONEHCHKUX MPaKTHK MPaBHUYOI TOMTOMOTH Ta
3aXHCTY Y KPHUMIHAJIILHOMY CyIOYHHCTBI.

OxpeMHM CTpaTeriyHMM HampsMoM Ha mupixy g0 €C
€ MOJIepHi3alisi IHCTHUTYTy aJBOKaTypH Ta 3aKOHOJAaBCTBAa TMpo Il
JisUTbHICTB, abu  3a0e3neudTH  (YHKIIOHYBaHHS — aJBOKaTypu  SIK
JEMOKPaTUYHOTO TPABOBOTO IHCTHTYTY, CYMICHOTO 3 €BPOINEHCHKUMU
craHjapramu. HanexHe iHCTUTYIIHHE Ta mpolecyaibHe 3a0e3NeueHHs
a/IBOKaTChKOI AisTIBHOCTI — KJIIOYOBA IEpeyMOBa BEPXOBEHCTBA IPaBa;
BiITaK TPIOPUTETHUMHU 3aJMIIAOTHCS MiJACHICHHS (YHKIIH 3axucry,
NpeACTaBHUNTBA 1 TpodeciiiHoi MpaBHUYOT JOIOMOTH.

3HAYHUIT BHECOK Yy TEPEOCMHUCIICHHS E€(EeKTUBHOCTI IHCTUTYTY
3aXHCTY 3 ypaxyBaHHsIM pedopM 1 €BpONEHCHKUX OpIEHTHPIB 3poOuIa
I. M. Omunnoa. Ha ocHoBi [IpuHimniB i kepiBHHX nojoxerb OOH mozno
JocTyny Ao ropuanuHoi ponomoru (Pesomowis 2012/15 Bin 26.07.2012)
BOHa 3alpOINOHYBala PO3IIMPHTH KOJO YYaCHUKIB KPUMIHAJIBHOTO
IPOBADKEHHS 3a PaxXyHOK CYIOBHX 1 JOCYHZOBHUX IIOBIpEHHX — IS
PO3LIMPEHHS JOCTYILY 10 IOIOMOTH Ta MiABUILIEHHS CTAHAAPTIB 3aXHCTY,
rapMOHI3yBaBILM HALIOHAJILHI HOPMHU 3  MiXKHAPOJHUMH .

[opiBHSJILHO-TIPABOBI  JIOCHI/DKEHHS ~ IHCTHTYTYy  3aXHCHHKA
(T. B.Ba6uunceka?, 1. B.[ly6iska’, I. C. Jlica* Ta in.), cucrem

' Opmuanosa I M. EQextuBHiCTh IHCTHTYTY  3aXHCTY

B KpHUMiHAIBHOMY TIporieci (BITYM3HSAHUN JOCBiA pedopM Ta €BPOIEHCHKI
CTaHIAPTH) : JWC. ... KaHM. fopu. Hayk: 12.00.09. duinpo, 2017. 227 c.

2 BaOuunchka T. B. PO3BMTOK Ta €Tanu CTAHOBJIEHHS iHCTUTYTY
3aXUCTYy y KPUMIiHAIBHOMY CYIOUYHHCTBI. Hoge ykpaincvke npago. 2021.
Ne 3. C. 204-213. DOL: https://doi.org/10.51989/NUL.2021.3.30.

3 Ny6ieka 1. B. IlpaBoBa pernaMeHTalis y4acTi 3aXMCHHKA
B KpHUMIHAJIGHOMY TIPOIECi 3a 3aKOHOJABCTBOM 3apyODKHHX KpaiH.
FOpuouunuii waconuc Hayionanvhoi axademii enympiwmix cnpas. 2017.
Ne 1. C. 350-359. URL: https:/elar.naiau.kiev.ua/server/api/
core/bitstreams/4d8ccdb9-cb89-4e91-8e84-d11040ffe754/content (mata
3BepHeHHs: 12.01.2025).

* Jlicra 1. C. 3apy6ixHuI JOCBi/ IPAaBOBOTO PETYIIOBAHHS y4acTi
aZBOKaTa y CyIOBOMY TMpOILeci. AxmyanvHi npobremu npasa: meopis
i npakmuxa.2021. Ne 42. C. 120-129. DOI: https://doi.org/10.33216/2218-
5461-2021-42-2-120-129.
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Geszommataoi mpasauuoi nonomorn (K. O. Myakamrok, O. M. TaGpuce!,
A. A. llloBkyH?) i MDKHApOJHMX CTaHAAPTIB €(EKTUBHOTO 3aXUCTY
(O. 1. Kopogaiiko®, M. I'. Motopurina* Ta iH.) 1eMOHCTPYIOTH CTiliKy yBary
Hayku A0 wiei mpobnmematuku. TpuBalOTh JHUCKycii momo QyHKOik
a/IBOKaTypH, y4acTi HOBUX Cy0’e€KTiB (CyZOBI MOBIpeHi) Ta iMILIeMeHTAaIlil
MDKHapOJHHUX CTaHJApTIB — IO 3acBiAYy€ CKIAIHICTh TEMHU 1 BUMarae
MDKCHCTEMHOTO aHali3y 3 ONNIAAY Ha CBOJIOIII0 TpaB  JIFOJUHU
1 HaIliOHAJIbHI TPABOBI TPAIMILII.

[lpaBo Ha 3axWcT — 1€ CHUCTEMOYTBOPIOIOYMHA  MPUHIMI
MIPOBADKEHHS MPABOCYAS Ta CKJIAJHUK MPaB JIIOAMHHA B JIEMOKPATUYHUX
nepxaBax. [TopiBHSUIIBHMN aHaNi3 BKa3ye Ha BIMIHHICTh PI3HUX MoOJenen
OpraHizaiii 3aXucTy.

Hampuxnazn, ydacTh ajJBokaTta y KpMMIHAIBHOMY IIPOBaKECHHI
JlutoBcbkoi PecnyOmiky BperyibOBaHa MOJIOKEHHSMH JIPYroro pO3ALTy
KpuMiHaibHO-IpoLeCyanbHOro Koaekcy Bin 14 6epesns 2002 p.°. 3okpeMa,
crarrst 47 uporo Kozekcy, sika 3a 3mictom Onu3bka no cratti 45 KIIK
VYxpainu, Bu3Ha4ae, mo (QyHKIIi 3aXMCHUKA Yy KPHUMIHAJIBHOMY IpOIeci
MOXYTb BHKOHYBaTH BHKJIIOYHO aJBOKAaTH. 3aKOHOAABEIb BCTAHOBIIOE
TaKO)X IPAaBUJIO HECYMICHOCTI: OJMH aJBOKAaT HE Ma€ MpaBa OAHOYACHO

' Mynkamoxk K. O., T'abpuck O. M. Henosiku cucTeMu HajaHHs
0e30I1aTHOI BTOPHHHOI JIOMIOMOTH Ta aHaji3 3apyOiKHOTO JOCBiLy Mpu
YCYHEHHI BH3Ha4YEHHUX MOMHIOK. [Ipagose pecymosanns exonomirku. 2018.
Ne 17. C. 268-278. URI: https://ir.kneu.edu.ua:443/handle/2010/27583.

2 IlloBkyH A. A. 3apyOiHHUii IOCBi[ YIPABIIHHSA CHCTEMOKO
HaJaHHS Oe30IUIaTHOI MPaBHUYOI JOIOMOTH. AHANIMUYHO-NOPIGHAIbHE
Nnpago3HAaABCmMao. 2023. Ne 5. C. 443-448. DOL:
https://doi.org/10.24144/2788-6018.2023.05.79.

3 Koposaiiko O. I Peamisaumis MDKHApOJHMX CTaHAAPTIB
KPUMIHAJIBHOTO CYIOYMHCTBA B CYJOBOMY IIPOBaDKEHHI YKpaiHH :
aBTope(. mac. ... a-pa Hayk: 12.00.09. Xapkis, 2017. 42 c. URL:
https://dspace.univd.edu.ua/server/api/core/bitstreams/19d992ae-5ceb-
4995-8471-f016a0ee2204/content (mata 3BepreHHs: 12.01.2025).

* Moropurina M. I'. CTOpoHa 3aXUCTy B CyJO0BOMY IIPOBaKEHHI
y Tepiriii iHcTaHIil : MOHOTpadis; 32 HAYKOBOIO PENAKITIEO 1.F0.H., TIPOd.
O. B. Kammnoi. Xapki: O6epir, 2018. 306 c¢. URL:
https://dspace.nlu.edu.ua/bitstream/123456789/14750/1/Motorugina_2018
_mon.pdf (gara 3BeprerHs: 12.01.2025).

5 Tlpo yxBaneHHs, 3aTBEP/UKEHHS Ta HAOyTTd YMHHOCTI
KpuminansHO-1IponiecyansHoro kogekcy JiuroBebkoi PecrryOmiku @ 3akoH
BiJ 14 OepesHs 2002 p. Ne IX-785. URL:
https://www.infolex.It/portal/start ta.asp?act=doc&fr=pop&doc=66150%#.
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3MIACHIOBATH 3aXHCT KUTBKOX OCI0, IHTepeCH SKHX MOXYTh TepeOyBaTh
Yy KOH(JIKTi, 32 BHHATKOM CHUTYyalid, KOJIM ydacTh aJBOKara B 000X
CIIpaBax HE CTBOPIOE CYIMEPSUHOCTEH MiXK MO3MINIsMH CTOPiH. [luM camMmum
3aKOHO/AABCTBO JIMTBM MiATBEP/IKYE KOHLENTYalIbHY CIIOPIIHEHICTH i3
YKpaiHCBKOIO MOJIEJUTIO, Yy SIKiii aJBOKaTypa € €IMHUM Cy0’€KTOM
podeciiHOTO 3aXUCTY.

Bopnowac wactuna gpyra crarri 47 KIIK JIP  posmmproe
MOJKJIMBOCTI peajizaliil mpaBa Ha 3aXHCT, JOIMYCKAIOYX yd4acTh y MpoOIeci
NOMiUHHKA aJBOKaTa. MOro ydyacTh MOXIIHBA JIMIIE 33 YMOBH HiTKO
BHCJIOBJICHOT 3TOJI MiZ3aXMCHOTO Ta 3 OOMEXEHHSIM: TaKUi 3aXMCHHUK HE
MOJKE BUCTYIIATH y CIIPaBaXx, IO CTOCYIOTHCS «CEPHO3HUX» a00 «OCOOIMBO
cepiio3HNX» OOBHHYBaueHb. [IpM IIbOMY 3aKOH HE OOMEXKYE KUIBKICTh
3aXMCHHUKIB — OOBHMHYBaueHUI a0o0 MiJO3PIOBAHUA MOXKE MAaTH KUIbKOX
a/IBOKATIB OJIHOYACHO, KOKEH 3 SIKUX HaJiJICHUIl TpaBoM OpaTH ydyacTh
y CHiUUX i CymOBUX Jisix'.

TakuM YMHOM, JUTOBCHKUH 3aKOHOIABELb OKPECIIOE MOIBIHHUI
MeXaHi3M:

1. OcHOBHMI  piBeHb — 3JIMCHEHHS 3aXUCTy  BUKJIKOYHO
npodeciiHiM aJIBOKATOM.
2. IonoMi>KHUH piBEeHb — MOXJIMBICTh 3allydeHHsI MOMIYHHKA

a/IBOKaTa, aJie 3a CyBOPUX YMOB: HAsIBHOCTI JOOPOBIIBHOT 3r0/IM KITi€HTA Ta
3a00pOHHM HA y4acTh y CIpaBax i3 TSHKKUMH 3BUHYBaYCHHSAMH.

3a3HadyeHa Mojenb 3abe3nedye OalaHCc MiX THYYKICTIO peaizaril
IpaBa Ha 3aXUCT Ta TapaHTiIAMH HOTO SIKOCTI i mpodeciifHoCTI, Mo
Y3TOJDKYETBCA 13 €BPONEHCHKMMH ~ CTaHAAPTaMH  KPUMiHAJIBHOTO
CYIOYHHCTBA.

[TutaHHS MPaBOBOTO CTATyCy Ta (DYHKLIOHATBHOTO HABAHTAKEHHS
agBokata B KpuMiHampHOMY  mpomeci  JlmTtoBchkoi — PecmyGmixu
BperyiboBaHo crarrero 48 KIIK?. 3micT 1iei HopmMu B HinoMy
Kopecronaye 3 mnonoxeHHsamu KIIK Vkpainw®, npore okpemi ii
MIOJIOKEHHSI MAlOTh ICTOTHY CIeluQiKy, sKa 3aciIyroBy€ Ha JOKJIAIHUMA
aHamiz. Tak, myHKT 6 craTTi 48 Hamidsde 3aXUCHUKA MOBHOBAKCHHSIM

' Tam camo.

2 Ilpo yxBaJeHHs, 3aTBEPUKEHHS Ta HAOyTTA YMHHOCTI
KpuminamsHO-iponiecyaasHOTO Kozekcy JluroBepkoi Pecy6miku : 3akoH
BiX 14 Oepe3Hs 2002 p- Ne IX-785. URL:
https://www.infolex.It/portal/start ta.asp?act=doc&fr=pop&doc=66150%#.

* KpuMiHanbHui nporecyanbHUi KoJeKe YKpaiHu : 3aKoH YKpainu
Bix 13.04.2012 Ne 4651-VI. URL: http://zakon.rada.gov.ua/laws/show/-
4651-17.
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3IIHCHIOBATH OTJISL MicIst ToAii, pororpadyBaHHs 0OOCTAHOBKHU, a TaKOX
OTPUMYBATH iH(QOpPMAaNil0 NUIIXOM HEePOPMaIbHOTO OMHUTYBAaHHS OCiO,
SIKUM MOXYTb OYTH BiJIOMi icTOTHI 0O0cTaBuHM cripaBu. B Ykpaini moaioHi
i amBokaT  (PAaKTUYHO TAaKOXK 3IIHCHIOIOTH, OJHAK Ha PIiBHI
MIPOLIECYaIbHOTO 3aKOHY BOHHM HE MAlOTh YIiTKOI perjaMeHTariii, oo
3YMOBITIO€ TICBHI TPYTHOIII Y TIPaBO3aCTOCYBaHHI Ta CTABHUTS ITiJT CyMHIB X
JIOKA30BE 3HAUCHHSI.

Cnig 3BepHyTH yBary, M0 OOOB’s3kM 3axucCHMKa B JIUTBI
(OpPMYIIOIOThCS  JOBOMI JKOPCTKO. 3aKOH NPSMO TOKJIagae Ha HBbOTO
000B’5130K BUKOHYBAaTH PO3MOPSPKEHHSI OPraHiB JIOCYJIOBOTO CIiACTBA,
MPOKypopa YW Cyny. BiACYTHICTh 4YITKO BH3HAYEHUX MeEX TaKHX
PO3MOPSIKEHD TOPOJKYE IMCKYCII0 MIOAO0 PIBHSI CAMOCTIHHOCTI Ta
HE3aJIe)KHOCTI  aJBOKATChKOI [JISUIBHOCTI B JUTOBCHKIM Momeni. Lle
NIOJIOKEHHSI BUIAETHCSI TPOOJIEMHUM, aJKe MOXKE TIOCTaBUTH TiJI CyMHIB
(GyHIaMEHTAIBHUN TPUHLUI HE3aJIeKHOCTI 3aXMCHHUKA Bijl JIepKaBHUX
oprasis.

OcobauBoi yBaru 3aciyrosye crarts 49 KIIK JIP, mo nepenbauae
MOJKJIMBICTh YCYHEHHS 3aXMCHHKA BiJl y4acTl y CIpaBi y BHUIAJKax, KOJIU
IIPOKYpPOp 4¥ CyJ AOXOAATH BHCHOBKY, IO TOH 3aCTOCOBYE «HE3aKOHHI
saxomu 3axucty»'. Taka KOHCTPYKIis € JOCHTh HETHIIOBOK st
€BPOIECHCHKUX IIPOLECYalbHUX CHCTEM, aJDKE JIOIYCKae BTPyYaHHS
JICp)KaBHUX OpPraHiB y 3AIMCHEHHSI 3aXMCHOI (YHKIIT, 10 MOTEHIIHHO
3arpoXye€ IMOPYLICHHSIM TPHUHIMIY PIBHOCTI CTOpiH. Pasom 3 Tum, ii
MOXHA PO3MIANATH SK MpPOSB IpParHeHHS JIMTOBCHKOTO 3aKOHOIABIIA
BPIBHOB&KHTH iHTEepecH CTODIH, 3ano0irTu 3JI0B)KMBaHHIO
IpolecyalbHUMH IIPaBaMK Ta BOJHOYAC 3a0e3MeUNTH JOTPUMAHHS 3acaj
CHPaBeAIUBOTO CYJIOBOTO PO3TIISLY.

Cratrs 51 KIIK JlutoBcekoi PecmyOmikm metamizye kareropii
KPUMIHAJIBHUX NIPOBA/DKEHD, Y SKUX y4acTh 3aXMCHHKA € IMIEPaTHBHOIO.
3arasoM ii 3MICT Maike TOBHICTIO CITiBHamac 3 moyoxkeHasmu cT. 52 KITK
VYkpalHd, mOpoTe BOAHOYAC MICTUTh HHU3KY ICTOTHHX BiIMiHHOCTEH.
JIuToBCHKHMIT 3aKOHOJABEb TIepe0aYnB 000B’ I3KOBY Y9acTh aIBOKAaTa HE
JUMIe y CHpaBax, [e ITiT03PI0BaHOTO Ui 0OBUHYBAaY€HOTO OYyJI0 3aTPHMAaHO,
a ¥ y BHIAAKaxX EKCTPATUIIIMHOTO TPOBA/KEHHsS, Tepenadi ocodu 10
opucaukiii  MDKHApOZHOTO KPHUMIHANBHOTO CyAay ab0 BHUKOHAHHS
€BporreiichbKoro opzepa Ha apemT. Takui miaxia BimoOpaxae opieHTAMio

' Tlpo yxBaneHHs, 3aTBep/PKEHHA Ta HAOYTTA YMHHOCTI

KpuminansHO-1IponiecyansHoro kogekcy JiuroBebkoi PecrryOmiku @ 3akoH
BiJ 14 OepesHs 2002 p. Ne IX-785. URL:
https://www.infolex.It/portal/start ta.asp?act=doc&fr=pop&doc=66150%#.
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Ha CydYacHi MDKHApOJHI CTaHIapTH Ta iHTETpalilo y CHUIBHUN NMPaBOBUN
npoctip €sponeiickkoro Corozy!. Ha Hamy aymKy, 3akpiruieHHs
aHasyoriyaux nojoxeHb y cr. 52 KIIK Vkpainu Oymo 6 BumpaBmanum
KPOKOM, IO CIpHsIO O TapMoOHi3alii HaliOHAJIBHOTO IPOIECYaNTbHOTO
1paBa 3 €BPONEHCHKIMU MOJEISIMHU.

Oco0OnuBuii iHTepec crtaHOBUTH 4. 2 cT. 52 KIIK JlutoBChKOT
Pecny6uiku?, sika BCTAHOBJIIOE BUHATKA 3 TpaBHIIa 00OB’I3KOBOI ydacTi
3axMCHHKA. BimoBitHO 70 HEl, opranu J0Cy0BOTO CIi/ICTBA, TPOKYPOP Y1
CyJl He MalOTh ITPOLIECYaIbHOT0 000B’ 13Ky 3a0e31euyBaTH y4acThb aJJBOKaTa
y BUIaJKax, KOJM MOBa HJe Mpo HEMOBHONITHIX, 0ci0 3 (i3WYHUMH 4K
MICUXIYHUMH BaJlaMH, 8 TaKOXX THX, XTO HE BOJIOJIi€ MOBOIO MPOBAKCHHSI
4y OOBUHYBAUYYETHCSA Y BUMHEHHI TSDKKHX Ta OCOONHBO TSHKKHX 3JIOUYMHIB.
3akoH [JOIycKae BiIMOBY Yy 3a0e3leueHHI MHpaBoM Ha 3axucT abo
y 3anpoIleHH] a/JIBOKaTa TaKOX y 3B 53Ky 31 CKIAJHICTIO UM BEJIMKHM
O6CHFOM CIipaBu, a TaKOX 3a IHIIUMUA MOTHBaMH, npsaMo HE
KOHKPETU30BaHUMU y TeKCTi HOPMH.

[ToniGHe perynoBaHHS BHKIHMKAa€ TEBHI CYMHIBH, aJpKe came
B KaTeropisix CIpas, J¢ HAEThCs MPO HEMOBHOJITHIX, 0Ci0 i3 (i3uuHMMU
ab0 TCHXIYHMMHM BaJlaMHM, YM Y Mpoliecax i3 MiJABUIICHUM piBHEM
CKJIaJTHOCTI, HAsSIBHICTh POQECIHOTO 3aXUCHNUKA € KPUTUYHO HEOOX1THOIO
IUIs1 JOTPUMAaHHA 3acaj CIPaBeJIMBOrO CyJOBOTO po3rimy. PakTuuHO,
HOPMa JIMTOBCHKOT'O 3aKOHOJABCTBA CTBOPIOE PH3UKU 00OMEXEHHS 6a30BHX
rapaHTill CTOPOHM 3aXHCTY, IO MOXXE CYNEPEUUTH SK ITOJOKEHHIM
KoHBeHIIT Ipo 3aXuCT IpaB JIOAWHHA 1 OCHOBOIIOJIOKHUX CBOOOM, TaK
i mpaktuni €CIUL. B VkpaiHi , HaBOaku, 3aKOHOJABElb TPAHIIIHO
BUXOJUTH 13 pe3yMIIIii He0OXiJHOCTI HOCHJICHOT OXOPOHH TpaB HAWO1IbII
ypa3NuBUX  KATErOpii  y4YaCHHKIB KPUMIHAIBHOTO TpPOIECy, IO
3a0e3mevyeThCcsl IMIEPATUBHOIO YYaCTIO 3aXHCHHKA B yCIX 3a3HAYEHHUX
BUITJIKAX.

Taxum urHOM, TOPIBHSIBGHUH aHAJI3 3aCBiAYYE: INTOBCHKA MOJEIH
Xo4ya U IHTETpyE €BPOMEHCHhKI MPaBOBI IHCTPYMEHTH (€KCTpPaIHIlis,
€pporeiicekmit  opaep, MKC), mpoTe BOOHOYAC HEMOHCTPYE [EIIO
3BY)KEHHH MWiAXix OO TapaHTiHHOTO 3a0e3medeHHs ydJacTi aJBoKarta
y Tporieci, KUl moTpedye KPUTHYHOI OIHKH 3 TO3UINIH MiKHAPOIHUX
CTaHJAPTIB 3aXHCTY MPaB JIOINHH.

! TIlpo yxBalmeHHs, 3aTBEPKCHHA Ta HaOyTTd YUHHOCTI

KpuminamsHO-TIponiecyansHoro kozaekcy Jluroscskoi Pecny6miku : 3akoH
BiJ 14 OepesHs 2002 p. Ne IX-785. URL:
https://www.infolex.It/portal/start ta.asp?act=doc&fr=pop&doc=66150%#.

2 Tam camo.
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[opiBasbHMA anani3 nonoxenb KIIK JlutoBebkoi PecriyOuiku Ta
VYkpainu [a€ miACTaBH CTBEP/DKYBAaTH, HIO0 MK HUMH ICHY€ 3Ha4yHa
KUIBKICT ~ CIIJIBHUX PUC, a B OKPEMUX BHUIMAJKaX HaBiTh IIOBHA
HOpPMAaTHBHA IJIECHTHYHICTb. L{e CBIAYMTH PO BUCOKHI piBEeHb MOJIEpHi3arlii
Ta  BIANOBIAHICTE  YMHHOMY  KPUMIHAIBHOMY  IPOLIECYILHOMY
3aKOHO/IABCTBY YKpaiHM CyYacCHHM €BPOINECHCHKUM TEHICHISIM PO3BUTKY
KpUMiHaJIBHOT focTHLii. BojHouac okpeMi TpoliecyaibHI IHCTHUTYTH
JIUTOBCHKOT MOZIEJI, SIKi IEMOHCTPYIOTh HAJISKHHUH piBEeHb €()eKTUBHOCTI Ta
a/IalITOBAHOCTI JI0 CY4YaCHHX BHUKJIMKIB, MOXYTb OyTH IMIUIEMEHTOBaHi
y BiTUM3HSIHE mpaBoBe moje. Ha Hamry AyMKy, 3amo3MYEeHHS TaKHX
MOJIOXKEHb Ta IX ajanTalis A0 YKPaiHCBKOTO KOHTEKCTY CIPUSATHME
nojansioMy BaockonaneHHo KIIK VYkpainm Tta mnifBuiieHHIO Horo
BiJITIOBITHOCTI MI>KHAPOJHUM CTaHIapTaM.

[TporpecuBHMii XapakTep MOJI0KEHb HAIIOHAIBHOTO 3aKOHO/IABCTBA
VYkpainu 1010 ydYacTi 3axXMCHHKa B KPHMIHAJIBHOMY NPOBaJKEHHI
0COONIMBO  YITKO  HPOCTEXKYETbCS  y MOPIBHAHHI 3 HOpMaMu
KpuminansHoro npotecyansHoro kofekcy Himewunnn'. Ti kpuminansho-
MpolecyalbHe NpPaBO TPAJMUIIHHO BBAXKAETHCS OJHUM 13 HAWOUIBII
cTabLIBHUX 1 TOCIHIZIOBHUX Y €BPOIEHCHKOMY IPaBOBOMY IPOCTOPI.
VY Himeuuuni iHCTUTYT aiBOKaTypu peryitoe denepanbHe MOI0KEHHS PO
anBokarypy (1959), a KIIK (i3 cyuyacHoto peaakuiero 1987 p.) 3abe3neuye
0ajaHC TIpUBAaTHUX 1 MyONIYHMX IHTEpeciB, JOMYCKAIOYH JIO PO
3aXMCHHKA TaKOX Mpo(decopiB IpaBa; y4acTh IHIIMX OCI0 MOXKJIMBa 3a
YXBAJIOIO CYJy; ependadeHi miJICTaBU BIIBOJLy 3aXMCHUKA Ta TapaHTii s
CBiJIka IIONO NpM3HAYEHHS agBoKaTa’. BogHowac ue 3acBimuye iforo
TPUBAIY KUTTE3IATHICTD Ta a/IAIITHBHICTb.

@yHIaMEHTaAIIbHUM HOPMAaTHBHUM AKTOM, SIKUI BU3HAYa€ IIPABOBUI
cratyc aaBokaTypu B Himeuumni, € DenmepanbHE TMONOXKEHHS TIIPO
agBokatypy 1959 p. Leit akt, 31 3MiHaMH, TPOAOBXKYE PpETyIIOBATH
MISIIBHICTE aJBOKATIB 1 HUHI.

! StrafprozeBordnung in der Fassung der Bekanntmachung vom 7.
April 1987. URL: https://www. gesetze-im-
internet.de/stpo/inhalts_bersicht.html.

2 Federal Code for Lawyers (Bundesrechtsanwaltsordnung —
BRAO) of 15 July 2022. URL: https:/ www.gesetze-im-
internet.de/englisch_brao/; Hochschulrahmengesetz in der Fassung der
Bekanntmachung vom 19. Januar 1999. URL: https://www.gesetze-im-
internet.de/hrg/; StrafprozeBordnung in der Fassung der Bekanntmachung
vom 7. April 1987. URL: https://www. gesetze-im-
internet.de/stpo/inhalts_bersicht.html.
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Cepen KOHLENTYaJbHUX AaCIEKTIB JSUIBHOCTI 3aXWCHHKA CIIiJT
3ayBakuTH, 110 BianosigHo a0 § 138 KIIK 3axucHuKaMu MOXyTh OyTH
JIUILE aJBOKATH, SIKi JIOIMYIIEHI Cy/IOM, a TaKOX BHKJIaJadi MpaBa BUIIMX
HaBYAIBHUX 3aKiaaiB HiMequnHu. 3amydeHHs iHIIUX 0Ci0 MOXKIIMBE JIUIIIe
y BUHATKOBUX BHIAJIKaxX 1 BUKIIOYHO 3a JI03BOJIOM CyIy, NPUYOMY
B CIIpaBax, Ji¢ y4acTb 3aXHCHHKa € OOOB’S3KOBOIO, Taka ocoba Moxke
BUCTYNATH TIJIBKA Pa3oM i3 mpodeciiHuM ajBokaTtoM. TakuM YHHOM,
cucTeMa KpuMiHanbHOTO mporecy HiMeuunHu cyBopo oOMeKye Koo ocio,
SKI MOXYThb OpaTH ydacTh y 3aXHCTi, YMM 3a0e3IeuyeThbcsi BHUCOKHU
npodeciiinuii piBeHb 3aXUCHOT MiTIBHOCTI

3BepTac Ha cebe yBary M By3bke TIYMaueHHs IMX IOJOXEHb
HIMEI[KOIO CYJI0BOO MpakTukoro. Tak, Bumwmii 3emensauii cyn Kapicpye
y CBOEMY pillleHHI BU3HAYMB, 110 HAaBITh 32 YMOBU HAasBHOCTI B 0COOU
IOPUMYHOI OCBITH, SIKIIIO BOHA HE € aJIBOKaTOM a00 BHUKIIAJaveM IpaBa,
BOHA HE MOXe OyTM BH3HAaHA 3/aTHOK 3IIHCHIOBATH 3aXHCT
y KpUMiHalbHOMY  mpoBajDkeHHi.  Lle  migTBep/pkye  YKOPCTKY
npogecioHami3alio IHCTUTYTY 3aXUcHUKA y HimeuunHi.

VY camomy KIIK HimeuunHu HisibHICTH 3aXMCHHKA BpETYJIbOBaHA
B OKPEMOMY OIMHAJISITOMY po3aiii «3axuct». Hopmu nonmani y BUIIIsii
naparpadis, mo ¢GOpMyIOTh LTICHY CHUCTEMY TapaHTii 1 OOMEXeHb
[IPaBOBOTO  CTaTycy 3axWcHHMKA. IIpoBegeHe HamMu IOpIBHSIBHE
nocimkeHns nonoxenb KIIK Ykpainu ta HiMeuunnu? cBigumTh IIpo
HAsBHICTh SIK CIIIJIBHUX PUC, TAaK 1 CYTTEBHX BIIMIHHOCTEW, SIKi MaroTh
Ba)KJIMBE 3HAUCHHSI [UIS BIOCKOHAJICHHS HAI[lOHAILHOTO 3aKOHO/AaBCTRa. Lle
J03BOJIIE€ 3pOOUTH BHCHOBOK, IIO IOIPH HMPOIPECHBHICTH YKPalHCHKOTO
IpoLeCyanbHOTO TpaBa, IHCTUTYT 3aXWUCHUKA BHMAarae IOJAJIbLIOTO
HAyKOBOTO OIpalIOBaHHA 1 pedopMyBaHHS 3 ypaxyBaHHSAM Kpauux
€BpPONEUCHKUX MPAKTHK.

JocBin opraizartii 3axuctTy B KpuMiHaJIbHOMY Tiporeci Himeudanau
TIEPEKOHJINBO IEMOHCTPYE, IO 32 YMOB (PaKTUYHOI BiICYTHOCTI IPUHIIUAITY
3MarajbHOCTI CTOPiH came podeciitHa aIBOKaTypa BiIirpae KIIO4Y0BY POJIb
y 3abesredeHHi OamaHCy B YMOBaxX IIOTYXHHX JEpKAaBHHUX BaXKeIliB
KPUMIHAJIBHOTO MIEPECTiyBaHHs, SKUMH BOJIOMIIOTH CYHA 1 MPOKypaTypa.
BaxximBo1o 0co0IMBICTIO HIMEITPKOT MOJICNI € TAKOX IHCTUTYT aKpeIuTarlii
aJBOKATIB y MeXaxX IEBHOTO OKpYyry, MLIO CIyIye I1HCTPYMEHTOM
YIOPSAKYBAaHHS Ta KOOPAMHAII JisTIHOCTI aJBOKATYPH.

! StrafprozeBordnung in der Fassung der Bekanntmachung vom 7.

April 1987. URL: https://www. gesetze-im-
internet.de/stpo/inhalts bersicht.html.
2 Tam camo.
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OcobnuBoro 3HaueHHs HaOyBae TIMTAHHS KUIBKICHUX —MEX
y 3alydeHHi 3axWCHUKIB. B VYkpaini BimmoBigHo M0 4. 3 cr. 46 KIIK
3aKpIIJIEHO, 110 B CYIOBOMY PO3TJISI MOXKYTh OHOYACHO OpaTH ydacTh
He Olnble 1m’sITH 3aXMCHUKIB OAHOTO 0O0BHHYBaueHoro. Haromicts § 137
KIIK Himeuunnu obMmexye e uucio Tproma. [lo cepemunu 1970-x pp.
KUIBKICTh 3axucHHUKIB y HimeudunHi He perjameHTyBamacsi, OJHAK
MpakTAKa IIOKa3ana HeraTHBHI HACIIKH TaKOro TiJXOdy: MacoBe
3aJTy4eHHsI aJIBOKATIB MPU3BOIMIIO 0 HABMUCHOTO 3aTATYBAaHHS MPOILECY,
HECKIHUYEHHOTO MOTOKY KIJIOMOTaHb 1 CKapr, II0 CTBOPIOBANO CYTTEBI
TpyAHOLII JUIs CyAy Ta (paKTHYHO MapaiisyBaio posrisy cipas'. Came e
CTaJO MiAIPYHTAM JJIS YXBaJICHHS JIPYroro 3akoHy Tpo pedopmy
KPUMIHANBHOTO TIPOIECY Ta MiATPUMKHA HOBOBBeneHHS DemepanbHUM
KOHCTHTYLIIHHUM CyJIOM, SIKW BU3HAB BiJIIIOBI/IHI MTOJIOXKEHHST TAKUMH, 1110
y3roukytotbesi 3 Konctutymiero HiMewunHu i He mopyuyroth cT. 6
€BpoIeHChKOi KOHBEHIIIT 3 TPaB JIOAUHU.

HOpumuuna mnpakthka HiMewduHM miATBEpaMia  JIOIUIBHICTH
3a3HayeHOro oOMexeHHs. Cymm Bim3Hadyamd, 10 e()EKTHBHA B3a€MOZIs
3 OUbLI HDK TpPbOMAa 3aXUCHUKAMU YCKIAJHIOE HAICKHUNA O3S
KpUMIHaJBbHOI cripaBu. [l0ka30BOIO € JyMKa TOMIIIHBOTO T'€HEPAIbHOTO
npokypopa J[. MapriHa, sKkuii HaroyiouryBaB, ILIO HEPIAKO aJBOKATH
JIEMOHCTPYIOTh OLIbIIy BIPAaBHICTh y BHUKOPHUCTaHHI HOPM KpPHUMIiHAJIBHO-
HPOLIECYaJILHOTO KOJEKCY, Hi cami Cyuli 4 TojoByrodi y mpoueci’. Takum
YUHOM, IHCTHTYT OOMEKEHHS KUJIBKOCTI 3aXMCHHKIB Y HiMeuunHi BHSBHBCS
e(EeKTUBHUM MeXaHi3MOM 3aro0IiraHHsl MPOLECYATFHUM 3JIOBKHBaHHSM
1 BOJIHOYAC HE MOPYIIMB 0A30BUX rapaHTIiii MpaBa Ha 3aXUCT.

VY 3apyOixHIi mpolecyanbHid JOKTPHHI MpobiiemMa JIO0IMyCTUMOTO
YKCia 3aXUCHUKIB OHOIO OOBUHYBAUEHOTO PO3TJISIIAETHCS KPi3h MPUIMY
ONTHUMIi3allii CHiBBIAHOMICHHS MK IIPaBOM Ha 3aXHCT Ta €(QEKTHBHICTIO
CyIOBOr0 IpoBapkeHHA. Tak, y DexmepanbHOMY BepXOBHOMY Cymi
IBefitapii Ta y BepxoBHomy cymi Irtamii mepembadeHO MOMIHBICTH
OJTHOYACHOI y4acTi He OuTbIe BOX 3aXHUCHUKIB, SIKi 3MIHCHIOIOTH 3aXHCT
ONHOTO MiACymHOTO. BomHowac B AHTII, J€ TEOPETHYHO IO3BOJICHO
3alydeHHs] ~ HEeOOMEXeHOi  KITPKOCTI  aJBOKATiB, 3aKOHOJABCTBO
BCTAHOBITIOE, 110 MIPaBO OpaTH ydacTh Y CYIOBHX Ne0aTax MAroTh JIMILE

! Klug II. Sitzung des Bundesrats des 2.
Strafverfahrensrechtsreformgesetzes.  Bundestagsdriicksache. ~ 7/2526.
C. 29.

2 Bohme H. Terrorismus und Freiheit. 1978. C. 52.
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neoe 3 mux'. [lomiOHuii migxix COpAMOBaHMH Ha  yHUKHEHHS
MpOLECyaTbHUX 3JI0BXKMBAaHb Ta HAJMIPHOTO YCKIAJHEHHS CyIOBOTO
po3risiay.

Himerpka Mozenb BHPI3HSAEThCS KOMILICKCHOKO —OpraHialfiero
aJIBOKaTypd Ta BHCOKAM piBHEM ii IHCTUTYHIHHOI iHTETpOBAHOCTI.
Bigmopimao nmo monoxxens KIIK Himewyunnn vy Bumajkax, KOJH
oOBUHYBaueHHH uepe3 (iHAHCOBY HECIPOMOXKHICTH HE MOXe oOpaTu
aJZIBOKaTa, CyJ 3000B’I3aHUH MPU3HAYMTH oMY 3aXucHUKA. []e monosxeHHs
3a0e3neuye peaiizamiro  (QYHIAMEHTAJIBHOTO MPUHIIMITY JOCTYIHOCTI
mpaBHHYOi  JomoMord. KpiM  mporecyanpHOrO — TpeCTaBHHIITBA
B KPUMiHANBHUX MPOBAHKEHHSX, aJBOKATH MOXYTh 3MiHCHIOBATH TAKOX
KOHCYJIbTATUBHY IisSUTBHICTh. BogHOYAac yci aJBOKaTH, IO 3/iHCHIOIOTH
MPaKTUKy Y MEXax KOHKPETHOIO CyAOBOIO OKpYIYy, BXOIATh [0
BIIMIOBIHUX pETiOHATBHUX TajJaT aJBOKATIB, sKi € KOPIOpalisMu
nyOsiyHoro mpasa. Ha 3arajpHojiep)kaBHOMY piBHI BOHH 00’ €THYIOTHCS
y ®DenepanbHy nanaTy aJBOKaTiB, 10 3a0e3Medye €IHICTh MIJAXOMAIB 10
oprasizailii aIBOKaTChKOI JsTbHOCTI.

Pazom i3 tum, y HiMeuunHi iCHYIOTh MEBHI OOMEXEHHs y4acTi
3aXMCHHMKAa Yy JOCy/IoBOMY IipoBajpkeHHI. 3okpema, § 168d KIIK
Himeuunnu nependavae, 1o aJBoKaT He Ma€ NpaBa OyTH NPUCYTHIM IIiJ|
Yac MPOBENICHHS NOJILEHChKUX CITYMX JIiif, 2 MOXke OpaTh ydacTh JIMIIe
y THX JisiX, SIKi 30IHCHIOIOTECS cyaieto. [IpuuoMy HaBiTh 11e TPaBO MOXKE
OyTH 0OMEXEHO, SIKIIO MIPUCYTHICTh 3aXHCHUKA CYIIEPEUYUTUME IHTepecam
poscimimyBanHsa. [Ipo mpoBeneHHs IpolLecyalbHUX i aJBOKaT
MOBIIOMJISIETBCST 3a3JlAJIeTiIb, OJHAK BIH HE Mae€ TpaBa BUMAaratd ix
HEPEHECEHH .

Oco0mnuBy yBary npuseprae § 138a KITK Himeuunnu, mo Bu3Hauae
MiICTaBU JJIS BiICTOPOHEHHS agBOKaTa BiJ ydacTi y mporeci. 30Kpema,
SIKIIIO 3aXMCHUK Oepe yJacTb y 3JI0YHHI, IO € TIPeAMETOM PO3CIiTyBaHHS,
3JI0B)KMBA€ KOHTAKTaMH 3 IIiI3aXMCHUM [UISI OpTaHi3amlil MpOTHIIPaBHUX
I, cTBOpIOE 3arpo3y Oe3eri MicIls T030aBIeHHS BOJIi YU (DaKTHIHO CTAE
CITIBY9aCHUKOM 3JI0YMHY (HAIPUKIIAJ, y BUTIISAAI TMPHUXOBYBAaHHS abo

! Cxpsa6in O. M. IlopiBHAIBHO-TIPaBOBA XAPAKTEPUCTUKA YdYACTi
aZBOKaTa B KPHMiHAJBHOMY TpoIleci YKpaiHu 3 iHIIMME 3apyOiKHUMEI
kpaiHamu.  Haykoeuii  gichux  YowceopoOcvkoeo — HayioHanbHO20
yuigepcumemy. Cepia: Ilpaso. 2015. Bum. 34. T. 3. C. 100.

2 Camim O. B., Bummnesceka O. IO. IIpoGnemu mpomecyaabHOro
cTaTtycy ajaBOKaTa B KpPHMIHAJBHOMY MPOBa/DKCHHI: BITYM3HSHHN Ta
3apyOixkHUI nocBin. [lpaso i cycninecmeo. 2015. Ne 2. C. 261. URL:
http://nbuv.gov.ua/-UJIRN/Pis 2015 2 44.
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npuabaHHs MaifHa, 3700yTOro 3JIOYMHHMM IDIIXOM), BiH TipIsrae
ycyHeHH1o. [lomiOHiI TONMOXEHHS  CHiBBITHOCATHCS 3 [IpaBmimamm
asBokarchkoi etnku Ykpainu (2012 p.), npore unanmit KIIK Ykpainum ix
NMpsIMO HE 3aKpilUIIOE, IIO CBIMYATH PO MOTpeOy BIOCKOHAJICHHS
HAaIlIOHAJBHOTO 3aKOHOJABCTBA.

He menm BaxmuBoto € itHopma § 140 KIIK Himewunnu, ska
BH3HAYA€E BUNAIKU 000B’SI3KOBOI Y4acTi 3aXMCHHUKA. 32 CBOIM 3MIiCTOM BOHA
monibua 1o cr. 52 KIIK Vkpainu, ogHaK MICTHTB 1 JOJATKOBI IiJICTaBH,
BIICYTHI y BITUM3HSHOMY Kozaekci. Tak, OOOB’SI3KOBWH  3axHCT
y Himeuunni 3a6e3neuyeTbes, SKIIO:

- CYINOBMHM po3risi[ Yy mepinii  iHcTaHuii  BigOyBaeTbCs He
B JAUIBHUYHOMY CYAi, @ Y BHUIIOMY CYJi 3€MIJIi UM CyJIi 3eMJIi;

- OOBMHYBaY€HOMY IHKPUMIHYETBCS 3JI04MH, & HE MPOCTYIIOK;

- TPOBA/PKEHHS MOXKE MAaTH HACIHIZAKOM 3a00pOHY Ha 3iHCHEHHS
npodeCiiHOT TISITBHOCTI;

- TIONepelHBbOrO 3aXMCHHKA BiJICTOPOHEHO BiJl y4acTi y CIpaBi Ha
MiICTaBi CYZIOBOTO PillICHHSI.

TakuM 4YMHOM, HIMEIbKE KpHMIiHaJbHE MpOIECyalbHE MPABO
JICMOHCTPYE BHCOKHMH piBEHb JieTamizalii perjiameHTalii MpaBoBOTO
cTaTycy 3aXMCHHUKA, Iependavaroud sK TrapaHTii #oro mpodecidHol
JUSIBHOCTI, TaK 1 TiACTaBM A1 ii oOMexeHHs. LIi moI0KeHH s CTaHOBIIATh
3HAYHUI IHTEpeC AJIsl YKPaiHCHKOI MPAaBOBOI HAYKHU 1 MPAKTUKH, OCKLIBKA
iX ajanraiiisi MOXe CHpPHUSATH 3MIIIHEHHIO TApAHTIH MpaBa HAa 3aXHCT Ta
€(PeKTUBHOCTI KPUMIHAJIBHOTO CY/IOUHHCTBA.

VY3zaranpHioroun, MoxHa ctBepxkyBatu, mo KIIK Himeuunnu
JIOCUTh JIOKJIATHO BPETyJILOBYE OKpeMi IIpollecyalbHI acHeKTH YydacTi
3aXUCHHUKA, OJHAK POOUTH L€ MEPEeBaXHO (pparMeHTapPHO, 30CEPeLKYIOUN
yBary Ha OKpPEMHX TapaHTiAX 1 mporecyalbHHX OOOB’S3Kax, TOMI SK
KOMIUIEKCHOTO ~BH3HAUeHHS HOro pomi Yy CyIOBOMYy IIpOBaDKCHHI
B KOJIEKCI HEMaE.

Y ®pannii xKOpcTKi CTaHZapTH AOCTyny npo mpodecii Ta
pO3ILIMpEeHHs TMpoLecyalbHUX NpaB IMmigo3pooBanoro 3 1993 p.
MOE€HAHI 3 AaKTUBHOIO POJUIIO CIIAYOTO CYIJlI Ta IMOBHOIIHHOIO
y4acTIO aJBOKaTa Ha CIHiguMx AigX i B geOartax!, mpudomy 3a

' Code Penal: Numero 1867060850 (1867). URL:
https://www.ejustice.just.fgov.be/eli/ 10i/1867/06/08/1867060850/justel;
Décret n°72-669 du 13 juillet 1972 pris pour ’application a la profession
d’avocat de la loi n°66-879 du 29 novembre 1966 relative aux sociétés civiles
professionnelles. URL: https://www.legifrance.gouv.fi/loda/id/
LEGITEXT000005618469; Law of the France Code of Criminal Procedure.
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npaktukoro €CIIJI mpaBo Ha mOMOMOTY BHHHKA€ BiJ MOMEHTY
(paxTHuHOi ypasmuBocTi'.

Takox y unHHOMY KpuMmiHansHO-TIporiecyaabHOMY — KOJEKCI
Opanrii  (pemakmist 1958 p.) mepemdayeHO HU3KY IOJNOXKEHB, IO
BH3HAYAIOTh MOPSIOK 3AJIyUCHHS 3aXMCHUKA. Tak, BIAMOBIAHO 10 cT. 274
KIIK ®panmii: Ha eram BiggaHHS OOBHHYBAYCHOTO IO CyAy HOMY
HAJAETBCS MOXJIMBICTH OOpaTH ajBoKata ISl 3/IMCHEHHS 3axHcTy.
VY cr. 275 yTOUHIOEThCH, 1110 3aXUCHUK Ma€ OOMPATUCS 3 YHCiIa aIBOKATiB
a/IBOKaTChKOI Koproparii abo MoBipeHnX, SIKUM HaJlaHO TPaBO BUCTYIIATH
B TpuOyHaJI NpH CyZi NPUCSHKHUX. Y BUHITKOBUX BUIIAJIKaX TOJOBYIOUHI
CyIIsl MOXKE JTO3BOJIMTU OOpaTH 3aXMCHUKOM OJHY 3 JOBIPECHHX OCI0O —
poauua abo Apyra HigcyIHOro.

Takum umHOM, (paHIy3bKHH 3aKOHOJABEllb, 3AUINAIOYH TEBHY
THYYKICTh y BHOOpI 3axMCHHMKA, BOJHOYAC 3alPOBaPKYE J10JATKOBI
rapaHTii s ocib, ski He € mpodeciiiHumu anBokaramu. lle
IPOCTEXKYEThCS, 30KpeMa, Y cT. 323 KIIK dpanii, sika BUMarae Bij| Takux
3aXMCHHKIB JIOTPUMaHHSI BUCOKHX CTaHAAPTIB MpoQeciiiHOl MOBEeIIHKH —
KepYBaTHUCS! COBICTIO, MTOBAroI0 J0 3aKOHY Ta 30epiraTé HaJe)KHUI piBeHb
npuctoiinocTi’. OTxe, Ha BiaMiHy Bin cyBopoi 3a60pOHHM JOMyCKaTH
HenpodecioHaiB 10 BUKOHAHHS 3aXUCHUX (yHKLIH, (paHIly3pKka MOJIENb
nepeabayae 0OMeXeHHH, aje JIETITAMHHUN IPOCTIp VIS 1X y4acTi.

1958. 278 p. URL: https://sherloc.unodc.org/cld/uploads/res/document/fra/
1958/code_de procedure penale html/Code de procedure penale incorpo
rant_les amendements jusqua 2005 ENGLISH-OLDER VERSION.pdf.

! TTonemomko B. O. Cuctema oOprasiB po3cilifyBaHHsA Ta iX
noBHoBaxkeHHsT 3a KIIK ®panmii 1808 p. Yaconuc Hayionanvruozo
yuigepcumemy « Ocmposvka akademiay. Cepia «IIpasoy. 2010. Ne 2. URL:
http://lj.0a. edu. ua/articles/2010/n2/10pvokfr. pdf.

2 Law of the France Code of Criminal Procedure. 1958. 278 p. URL:
https://sherloc.unodc.org/cld/uploads/res/document/fra/1958/code_de pro
cedure_penale html/Code_de procedure penale incorporant les amende
ments_jusqua_2005_ENGLISH-OLDER VERSION.pdf (nara 3BepHeHHS:
22.02.2025).

3 Law of the France Code of Criminal Procedure. 1958. 278 p. URL:
https://sherloc.unode.org/cld/uploads/res/document/fra/1958/code de pro
cedure penale html/Code de procedure penale incorporant les amende
ments_jusqua 2005 ENGLISH-OLDER_ VERSION.pdf (nara 3BepHeHHS:
28.02.2025).

67



Uexist ta EcroHis momyckaroTe pi3Hi (OpMH YIIOBHOBa)KCHHS
3aXHCHUKA B MeXax HalioHanbHux BumMor'. 3okpema, KIIK Ectonii Bix 30
rpyasst 2004 p. Ne 25, y rnaBi 2 («Cy0’eKTH KPHMIHAJIBHOTO IMTPOILIECY,
po3in 6 «3aXUCHHK») BH3HAYAE, IO 3aXMCHUKOM MOXe OyTH aIBOKar,
MOBHOB&XEHHS SKOTO IiATBEPIXKYIOTBCS YrOAOK 3 IMiJA3aXHUCHHM,
pillICHHsIM IIEHTPY 3 HaJaHHS OE30MJIaTHOI TPABOBOI MOMOMOTH abo
MPU3HAYCHHSM OpPraHiB JOCYJOBOTO PO3CIiAyBaHHS, MPOKYPATypd UH
cyny. BomHouac sik i 'y ®DpaHiiii, 3aK0OH JIOMYyCKa€ yyacTh iHIIUX OCi0, 3a
YMOBH, IO BOHH MalOTh AKPEIHTOBAHY JCPKABOK HOPUAMYHY OCBITY
1 OHAaWMEHIIIe IBOPIYHUN CTax poOOTH y cdepi mpapa.

[pumitHo, 1o B EctoHil mpolieaypa npusHaueHHs 6e30MIaTHOTO
3aXMCHHMKA BIJIPI3HSAETBCS BiJl YKpaiHCBKOi: sKII0 B YKpaiHi Horo
BU3HAYAIOTH CTi4i OpraHH, MPOKYPOp UM Cya, To B EcToHii — BimoBinHui
LEHTp [TPaBOBOI JIOITOMOTH 33 HaKa30M Horo kepiBHHUKA. [Ipy nboMy B 060X
NPaBOBUX CHUCTEMax 3a0e3NevyeThes SIK MPaBO 0COOM CaMOCTIHHO 00paTh
3aXMCHHKA, TAK I MOJIIMBICTB HOTO MPH3HAYEHHS Yy BHIIAJIKaX, KOJIH IIbOTO
BUMAraroTh iHTEPECH MPABOCYIISL.

Y KIIK Ykpainu 1e nuTaHHs 3aKpiluieHo, 30KkpeMa, y cr. 42, ne
npsiMo  miepe0avyeHo MpaBO  MiJO3PIOBAHOTO YK  OOBHHYBa4eHOTO
3 MOMEHTY 3aTPHMaHHS BUMAaratd 3yCTpidi i3 3aXHMCHUKOM JIO TEpILIOro
JonuTy Ta 0e3 OOMEKEeHb KUIBKOCTI i TPUBAJIOCTI TaKWX M00Aa4YeHb
y nogansiomy. Y cr. 43 KIIK Ecronii? («O6paHHs Ta 3akpiluieHHs
3aXMCHHMKA») 3aKpIJICHO AaHAJIOTIYHI TIOJIOKEHHS, IO MIiATBEPIIKYE
CXOXKICTh i IXOIB.

Takum uwmnom, 1 y @panmii, i B Ecronii, sk i B YkpaiHi,
MPOCTEKYEThCS 3arajbHa TEHACHINSI 10 3aKPIIUICHHS YHiIBEpPCAIbHOTO
MPaBUJIA: yYacTh y 3aXHCTI MOXe OYTH SIK Pe3yJIbTaTOM BLILHOTO BUOOPY
ocobm, Tak 1 HACHAKOM JepKaBHOTO TMpH3HaueHHS. Bomaowac

! Code of  Criminal  Procedure  of  12.02.2003.
URL: https://www.riigiteataja.ee/en/eli/530102013093/ consolide; Law of
the Czech Republic No. 141/1961 (1961). Criminal Procedure (Criminal
Code) Act. Web site of the laws of the Czech Republic. URL:
https://www.zakonyprolidi.cz/cs/1961-141; Law of the Czech Republic No
85/1996 (1996). On Advocacy. Web site of the laws of the Czech Republic.
URL: https://www.ccbe.eu/fileadmin/speciality distribution/public/
documents/National Regulations/National Laws on_the Bars/EN Czech-
Rep ACT-No-851996-Sb-of-13th-March-1996-on-the-Legal-Profession.pdf .

2 Code of Criminal Procedure : Law of 12.02.2003 // Riigi Teataja.
—2003. —Vol. I, No. 27, Art. 166. — Entered into force on 01.07.2004. URL:
https://www.riigiteataja.ee/en/eli/530102013093/consolide.
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HaIllOHaJbHI OCOOJIMBOCTI TPOSBISIOThCA y JAeTasix — y Dpanmii me
JIOIYCKAa€ETHCSI 32 YYACTIO «HETIPO(eCiOHaIIIBY 11T KOHTPOJIEM CyLy, TOM SIK
B EctoHii Ta YkpaiHi i€ )xopcTKilia BUMOTra 1010 FOPHIMYHOT OCBITH Ta
a/IBOKaTChKOTO CTaTycCy.

Amnauri3 nonoxxeHb KpuMinansHo-miporiecyaipHOro Koaekcy Ecronil
CBIJUMTH TIPO Te, IIO0 3aKOHOJAABENb CHCTEMHO BPETYJIOBAB IPABOBHI
cTatyc  aJBOKaTa-3aXMCHHWKA, CKOHIEHTPYBAaBIIM  OCHOBHI  HOTO
ITIOBHOBAXXEHHS B MeXKaxX €IuHoi mpaBoBoi Hopmu. Tak, y cT. 47 KIIK
EcToHii 3akpiluileHO IIMPOKHI CHEKTP NMPOIECyalTbHUX TpaB 3aXUCHHKA,
cepes SKUX: OTPUMaHHsS B (iI3MYHUX 1 IOPUAMYHUX OCI0 OKYMEHTIB,
HEOOXIIHMX Uil HaJeKHOTO 3IHCHEHHs 3aXHCTy; IMOJAaHHS JOKas3iB;
BHECEHHSI IIpOIECyalIbHUX KIIOMOTaHb 1 CKapr; yd4acTb Y IPOBEICHHI
NpOLECYabHUX i 3 MOXJIMBICTIO BUCIIOBIIIOBATH 3ayBakKCHHS IOJO iX
YMOB, TIepeOiry Ta pe3ysbTaTiB; BAKOPUCTAHHS TEXHIYHUX 3aCO0IB ITijl yac
peamizanii QyHkuiii 3axucty (3a yMOBH, HIO 1€ HE MEPelIKoKae
OpOLECYAIbHUM  JisIM);  O3HAHOMIIGHHST 3 MPOTOKOJOM  JOMUTY
Ii13aXMCHOT0 Ta MaTtepiallaMu HOro 3aTpUMaHHsl; BUIBHUHN JIOCTYI JI0 BCiX
MaTepiajiB CHpaBd MiCisi 3aBEpIUCHHS JOCYAOBOTO PO3CIiyBaHHS;
HEOOMEXKEeHI 3a KUIBKICTIO Ta TPHUBAJICTIO KOHGIAEHLIHHI 3ycTpiui
3 MiJ3aXMCHUM, SIKILO iHILE OPSIMO HE Mepea0daueHo 3aKoHoM .

VY cBoto uepry, inui Hopmu KITK EcToHiT 101aTKOBO pO3LIMPIOIOTH
npodeciiini mpaBa anBokara. Tak, cT. 45 Hajgae HOMy MpaBo BCTyNaTh
B KpUMiHAIBHY CIpaBy BXX€ 3 MOMEHTY HaOyITsS 0co0OI0 cTaTycy
MiJI03PIOBAHOTO, 1110 3a0e3reuye Oe3nepepBHICTh I CBOEYACHICTh 3aXKCTY.
Oco0muBoi yBaru 3aciyroBye m. 2 4. 1 cr. 72, skuii 3aKpiILTIOE TPaBO
a/IBOKaTa BiIMOBUTHUCS BiJl ]aul CBIYEHB 111010 OOCTaBHH, SIKi CTAIN HOMY
BIIOMHMHU Yy 3B’S3Ky 3 BUKOHaHHAM THpodeciiiHuX 000B’s3KIB, IO
(PaKTMYHO € TAPAHTIEIO aJBOKATCHKOT TAEMHMIII,

3HayHa yBara B €CTOHCHKOMY  3aKOHOJABCTBI  IpHIiIEHA
Il IpollecyasbHUM ~TapaHTisIM  ydYacTi 3aXUCHUKa Yy cdepi CyooBOi
excrieptu3u. 3okpema, ct. 97 KIIK Ecronii mepembadae ioro mpaBo
3asBIJIATH BiJIBiJ] €KCIIEPTY, @ BiAMOBiAHO 10 cT. 105 cmimuwmii oprad um cyn
HE MOXXYThb BIIMOBUTH Y NPH3HAUYCHHI €KCIIEPTH3U Ha BUMOTY aJBOKATa,

! Code of Criminal Procedure : Law of 12.02.2003 // Riigi Teataja.
—2003.—-Vol. I, No. 27, Art. 166. — Entered into force on 01.07.2004. URL:
https://www.riigiteataja.ee/en/eli/530102013093/consolide.

2 Tam camo.
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SIKIIO BCTAHOBJIFOBaHI HEIO 0OCTABUHU MAalOTh 3HAYCHHS IS IPABUIIBHOTO
BUPILIIEHHS CIIpaBu’.

TakuM  YMHOM,  MpPOBEACHE  MOPIBHSUIBHE  JOCIIKEHHS
KPHUMiHATBHO-MIPOIIECYAIbHOTO ~ 3aKOHOJaBCTBAa YKpaiHu Ta EcToHii
3acBiJluye 3HAYHUH piBeHb NOMIOHOCTI Yy BPEryJIOBaHHI IPaBOBOTO
cTatycy 3axucHuka. OOUIBI IPABOBI CHCTEMH BH3HAIOTH IIMPOKHIH CIICKTP
MpoleCyalbHUX TpaB aJBOKaTa Ta 3a0e3MedyroTh IiX MPaKTUYHY
pearizamito, IO CBiAYHTH MNpo yHi(iKamifo MiAXOMIB 1O TapaHTid
npodeciiHol  AiSUIBHOCTI  3aXMCHHKA B €BPOINEHCHKOMY IPaBOBOMY
npocTopi’.

VY Cnonyuenux Iltatax AMmepuku mpodecis 10pucTa Mae 3Ha4HO
NIMPUIMA  3MIiCT, HDK JIMIIe HAJaHHA OPHIMYHHUX TOCTYyr UM
IpEeICTaBHULTBO 1HTepeciB y cyai. BoHa oxommoe kmo4oBi chepu
CyCHUIBHO-TIONIITUYHOTO Ta €KOHOMIYHOTO JKUTTS AEPXKABH, aJke OIM3bKO
60 % ropucrtis cBiTy npairorots came B CIIA.

Cucrema opranizauii agsokatypu y CIIIA icTOTHO BiIpi3HS€ETHCS
BiJl eBponelcbkux mozenedl. Ha ¢denepansHOMy piBHI BifCyTHil €quHuMit
3aKOH, III0 PErjaMeHTy€ JisUIbHICTh aJBOKAaTypH. €JIMHA KOHCTUTYIIHA
rapanTisi moiysirae 'y moctii nonpaBui go Konceruryuii  CILA, ne
nepedayeHo MpaBo KOXKHOro 0OBUHYBAUEHOTO B KPUMIHAJILHOMY IPOLECi
Ha JONOMOrY ajBokara. BoxHodac MmexaHi3Mu peaiizaiii bOro npasa
3aJIMIIAI0THCS MTPEAMETOM 3aKOHOAAaBUYOr0 BPETYJIFOBaHHS Ha PIBHI IITATIB
Ta CynoBOi NpakTUKU. 3aKOH IMpO KpUMiHalbHE mpaBocyisi 1964 p.
BU3HAYMB MOJJIMBICTb IPH3HAUEHHS 3aXHUCHUKAa 0c00aM, SKi HE MaroTh
(iHaHCOBOT MOXIIMBOCTI HOTr0O OIUIATHTH, MPOTE OiJBIIICTh IITATIB
00MEXYETBCS JIHIIE ICKIapAIli€to TpaBa Ha 3aXKCT. BupitansHe 3HaUYeHHs
B IIbOMY KOHTEKCTI MalOTh IpaBHJa KPUMIHAIBHOIO W IMBUIHLHOTO
cymounHcTBa, po3podmeHi BepxoBumm cymom CIIA Ta BepxOBHUMU
cyZaM¥ OKPEeMHUX IITaTiB.

nsx npo mpodecii  amBokata y CHIA € cknagaum  Ta
OaratopiBaeBuM. llicns 3m00yTTsi cepemHboi oOcBiTH 0co0a TOBHHHA
MIPONTH HAaBYaHHA Yy Koyemki (3—4 poxu), maji — e TPH POKH y IIKOII
mpaBa, skux y CIIA mamigyerscs Omm3pko 200. HauampHuit mpomec

! Code of Criminal Procedure : Law of 12.02.2003 // Riigi Teataja.
—2003. -Vol. I, No. 27, Art. 166. — Entered into force on 01.07.2004. URL.:
https://www.riigiteataja.ee/en/eli/530102013093/consolide.

2 Ckpsa6in O. M. TMopiBHAIBHO-TIPABOBA XAPAKTEPUCTUKA y9aCTi
aJBOKaTa B KpUMIHAJIBHOMY Ipoueci YKpaiHu 3 IHIMMH 3apyOiKHUMHI
KpaiHamu.  Haykoeuti  gicHux  YoicecopoOcbkozo — HAYiOHANLHO20
yuieepcumemy. Cepia: Ilpaso. 2015. Bum. 34. T. 3. C. 100.
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OpieHTOBaHMIT HACAMITepe I Ha MPAKTHYHI HABHYKH. 3aBepIIabHIM ETATIOM
€ CKJIQJIAHHSI TaK 3BaHOTO «0ap-eK3aMeHy» — iCIIUTY IiJl KOHTPOJIEM Cy1y,
KU BBaXXAETHCSI HAM3BHYAWHO CKJIAMHUAM 1 YCHIIIHO HOTO JoJiae JIMIIe
YacTHHA TMpPETeHJACHTIB. BojgHouac y HU3II INTaTiB OMYCKAETHCS
QIPTEPHATHBHUI ~ JOCTYm 1O  aJBOKAaTChbKoi  mpocdecii  6e3
YHIBEPCUTETCHKOTO JIUTIIIOMA, 32 YMOBHU TOTPUMAHHS BUMOT TPOMaJISTHCTBA
Ta [[EH3y OCITOCTI (He MEHIIIE MECTH MICSIIiB IPOKUBAHHS B KOHKPETHOMY
mraTi). Bapro miakpecautn, mo craryc ansokara B CIIA
€ TepPUTOpIaIbHO OOMEKEHHM — IOPUCT, JIOMyHICHHH 10 MPAKTHKH
B OIHOMY IITaTi, HE MOJXKE 3IIHCHIOBATH IisUIBHICTH B IHIIOMY 0e€3
OKpeMOi aKpeauTallii.

Juist mopiBHsHHS, B YKpaiHi JOCTYI 10 aJBOKATCHKOI AisIGHOCTI
nependavae Oinbll yHiiKOBaHI BUMOTH: HEOOXiTHICTH 3A00YTTS BHIIOT
IOPUIMYHOI OCBITH, HAsSBHICTh HIOHAWMEHINE JBOPIYHOTO CTaxy poOOTH
y coepi mpaBa Ta ckiazaHHs KamidikauiiiHoro icrnmty. [lo3utHBHOIO
0COOJIMBICTIO YKpaiHCBKOTO 3aKOHO/IaBCTBA € BIJCYTHICTb
TEPUTOpIabHUX OOMEXKEHb — aJBOKAT Ma€ TMpaBO 3IIHCHIOBATU
npodeciiiny IisUIbHICTh Ha BCIH TepUTOPIi AepiKaBu.

[punnun gocTyny KoKHOI 0coOu 10 KBauli(hikOBaHO! FOPUANYHOL
JOTIIOMOTH OTPUMAaB MiXKHapoAHE 3aKpimieHHs y OCHOBHUX NPHHIIMIAX
CTOCOBHO poJti 1opuctiB, yxBaneHux VIII Konrpecom OOH i3 3ano6iranss
3JI0YMHHOCTI Ta IIOBOJPKEHHS 3 TpaBonopyiHukamu (["aBaHa, 27 cepmHs —
7 Bepechs 1990 p.)'. V cr. 1. nporo nokymeHTa 3aszHadeHo: «KoxHa
JIOOMHA Ma€ IPaBO 3BEPHYTUCS OO OYAb-SIKOTO IOPHCTA 3a JOIOMOTOI0
y 3aXMCTi 1 BIJICTOIOBaHHI CBOIX IpaB Ha BCIX CTaisiX CYJOBOTO
posrsny». Taka MbKHapoAHa HOpMa TapaHTyeE IPaBO Ha MPABOBUH 3aXHCT
SIK TOTEPHIIMM, TaK 1 OOBHHYBaYeHHM, aJke 3a0e3reuye MOXKIMBICTH
KOPUCTYBAaTHCsS BCiMa OPHIMYHUMH 3acobamu  uepe3 mpodeciiiHo
MIATOTOBJIEHUX CIIEIIATICTIB.

CyTHICTP TpaBa Ha IOPUANYHY JOIIOMOTY IOJSIa€ B TOMY, LIO
KOXKEH, XTO ii moTpebye, Mae rapaHTOBAaHY MOJJIUBICTH 3BEPHYTHCS IO
aJIBOKaTa, SIKUH, K He3aIeKHHUN cy0’eKT, OyIy€e BITHOCHHH 3 KITI€HTOM Ha
3acajiax KoHQiaeHIiHHOCTI. Peaizalist 1bOTO TpaBa BKIIOYAE Pi3Hi HOPMHU
MPaBHUYOI  HiSUTBHOCTI: KOHCYNBTYBaHHS, PO3’SICHEHHS TIOJIOKEHB
3aKOHOJABCTBA,  MIArOTOBKY  NpPAaBOBHX  JIOBiJIOK,  CKIaJaHHA

! Basic Principles on the Role of Lawyers: Ad. 07 Sept 1990 by the
Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba / United Nations Human Rights:
web. URL: https://www.ohchr.org/en/instruments-
mechanisms/instruments/basic-principles-role-lawyers.
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MIPOLIECYaIbHUX JTOKYMEHTIB (II030BIB, CKapr, 3asB), a TAKOX 3aCBiTUCHHS
KOITiif TPaBOBUX aKTiB Ta iHIIMX JOKYMEHTIB.

Y Bonrapii y4acTe amBokaTa OOMEKYEThCS 3amOO1KHHUKAME BiJl
KOHQTIKTY iHTEPECiB 1 POJMHHOI 3aiHTEPeCOBAaHOCTI; opranizamio bBI1/]
3nificHioe HarmioHanpHe Olopo, xoda iCHYIOTH MpoOiieMu i3 paHHIM
JIOCTYTIOM JIO aIBOKaTa, (JiHAHCYBaHHAM i SKICTIO MOCIYT' .

VY Tlonbmmi mopsix i3 aZBOKaTaMu JAilOTh MPABOBI PAJHUKH; ICHYE
LIMPOKa Mepexa 0(iciB MEpBHUHHOI TOMIOMOTH, OJHAK MOJEb JAEPKaBHUX
rapaHTiii BTOPMHHOTO MPEICTABHUIITBA iHCTUTYIIIHO iHIIa2,

VY Bemukiii Bpurtanii icTopu4HO ckianacs ayaiicTHUHAa MOJEIb
(comicuropu/GaprcTepr) 3 YITKUM PO3MEKYBaHHSM (YHKIIH, IpaBoM
BUCTYMIB Yy BHUIIMX CyAaX IEPeBaXHO Juisi OapucTepiB i CyBOpUMH
oOMexKeHHAMU 111 30eperkeHHs npodeciiHoi He3anexKHoCTi .

Jist  mpeACTaBHUITBA B MDKHapOJHHMX KPHMIHAJbHUX CyJAax
(3okpema  MKC)  3axucHHK Ma€  BIJIIOBIZATH IT1 IBMILIEHIM
kBamiikalifHUM 1 MOBHMM BHMOTaM, IO TOKIMKaHI TrapaHTyBaTH
peanbHy e(peKTUBHICTh IPaBOBOI JIOTIOMOTH y CKJIaJHUX
TpaHCHAI[IOHAIIHUX MPOBA/UKEHHAX ",

' Advocacy Law: Law of the Republic of Bulgaria dated June 25,
2004. URL: https://lex.bg/bg/laws/lIdoc/2135486731; Ibid; On legal aid : Law
of the Republic of Bulgaria dated January 1, 2006 (Law on legal aid). URL:
https://lex.bg/laws/Idoc/2135511185; Law of the Czech Republic No 85/1996
(1996). On Advocacy. Web site of the laws of the Czech Republic. URL:
https://www.ccbe.eu/fileadmin/speciality distribution/public/documents/N
ational Regulations/National Laws on_the Bars/EN_Czech-Rep ACT-
No0-851996-Sb-of-13th-March-1996-on-the-Legal-Profession.pdf

2 Kodeks postepowania karnego: Ustawa z 06.06.1997 r. Dziennik
Ustaw. 2017. Poz. 1904 1 2405 oraz z 2018 r. Poz. 5. URL:
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19970890555/U/
D19970555L.pdf; Prawo o adwokaturze: Ustawa z 26.05.1982 r. Ibid. Poz.
2368 I 2400. URL: https://isap.sejm.gov. plisap.nsf/
DocDetails.xsp?id=WDU19820160124.

3 lIxapyma K. B. OcobmuBocTi 3apy6iHOro JOCBiLy CTAaHOBIEHHSI
Ta (QYHKIIOHYBaHHA aABOKaTypu (Ha mpukmani Opanmii Ta
BemukoOpuranii). FOpuouuna nayka. 2020. Ne 2 (104). C. 589-595. DOLI:
https://doi.org/10.32844/2222-5374-2020-104-2.66.

* Rules of Procedure and Evidence. Are reproduced from the Official
Records of the Assembly of States Parties to the Rome Statute of the
International Criminal Court. First session. (New York, 03—10.09.2002).
New York, 2002. 99 p. URL: https://www.icc-cpi.int/sites/.
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Ipaktuka €CIUI cuctemMHO BHSBISAE ACINUTH HAIiOHATHHIX
cucteM (Big TmOpyHIeHHS KOH(IAGHIIHHOCTI «aIBOKAaT-KIIEHT» JIO
00OMEXEHb TPE3yMINii HEBHHYBATOCTI), IO IiIKPECIIOE HEOOXiIHICTh
MOCTIHOTO BJIOCKOHAJIEHHS TIPOIECYaJbHUX TapaHTIH 1 MeXaHI3MiB
KOHTpoJTt0. [Tonpu icTOpUYHY CTaOIIBHICTH €BPOIICHCHKHUX MPOIIECYATBHIX
tpaguuiii (i3 XVII-XVIII ct.), mpobaeMu gocTymy 10 HIpaBOCY AL, 3aXHCTY
MpaB IiJIO3PIOBAaHUX Ta HE3AICKHOCTI CyAiB 1 jami akryanbHi. Jlis
Ykpainu 1e oO3Havyae MOTpeOy MOCTITOBHUX pedopM KPUMIHAIBLHOTO
MpoLlecy ¥ afBOKaTypH 3 ypaxyBaHHSM IIEPeBIpEHHX pillIeHb IHIINX
KpaiH, 31 30epeKeHHSIM BUCOKHX HalliOHAJIbHUX CTaHAAPTIB.

IopiBusibHuit  aHamiz ®panmii, Himewuwnwn, IMompmi, Yexii,
Bonrapii Ta EcroHii mnokazye 3aranbHy nomiOHiCTE  QyHKHIN
i TMOBHOBaXCHb  3aXHUCHMUKA  TONPH  BIIMIHHOCTI  IHCTHUTYIIHHOL
apxitekTypu. BogHoyac HH3Ka yKpaTHCHKUX BUMOT € HaBiTh )KOPCTKIILIIOKO
(30KpeMa «aJBOKaTCbKa MOHOIIOJIS» Ha KPUMIHAIBHE TPEICTABHUIITBO),
o ciayrye QiabTpoM mpodeciiHOCT, AUCHUILTIHAPHOT BiANOBIAAIBHOCTI
Ta €TUYHUX CTAHJAPTIB, @ BIJTaK — MiJBHIIYE SKICTh MPAaBHUYMX MOCITYT
1 pIBEHb 3aXUCTY.

Omxe, aHaNi3 TMOPIBHSJIBHOTO IpaBa CBIAYMTH, LIO Y OUIBIIOCTI
Jep)KaB Cy4acHOT'O CBITY KPHUMiHAJIbHE NPOLECyalIbHE 3aKOHOJABCTBO Ta
crieliaNbHl 3aKOHW 3aKpIIUIIOIOTh 000B’S3KOBY BUMOTY mpogeciiHol
MIJIrOTOBKY aJIBOKATA SIK MEPeyMOBH JUIS 3iHCHEHHS (QDYHKIIIT 3aXUCHHKA.
s Bumora BrmactuBa Bemnwmkiit bpuranii, CIIIA, ®panuii, HimeuuwnHi,
JIuroBeekiit PecriyOmiti, Pecrry6mini [Tonbini Ta Yeckkiit Pecniy6uiii. Bona
BUILIMBAE 13 3aTaJIbHOTO IPHHIIMILY BEPXOBEHCTBA IIpaBa Ta CIIPSIMOBaHA Ha
rapaHTyBaHHS TOTrO, M0 0co0a, sKa HaJAlIeHa MPOLeCyalbHIMU
MOBHOBXXCHHSIMHU Y cepl 3aXHCTy, BOJOJIE HAJICKHUMH 3HAHHSIMH,
HaBUYKAMH Ta JOCBiOM, HEOOXimHUME Iiisi 3a0e3rmedeHHs e(eKTHBHOTO
JocTymy a0 mpaBocymis. Y Bemukiit Bpuranii, Hanpukman, (yHkil
3aXUCHHKA BHUKOHYIOTH JIMIIE OCOOHM, $Ki MPOWIUIN CIeIlialli30BaHy
MArOTOBKY y ctaryci barrister abo solicitor, y Tlompmy — agBokaté Ta
IOPUCKOHCYJIBTH, TiSUTBHICTD SKUX )KOPCTKO PErIaMEHTYEThCS 3aKOHOM ITPO
aJIBOKaTypy Ta BHYTPIIIHIMHI KOJEKCAMH €THUKU.

Bognowac y pi3HMX IOPUCAWKINAX ICHYIOTH 1 crenugidHi
OCOONMBOCTI y4acTi aJBOKaTa Ha JOCYIOBHX CTaliiX KPHUMIHAIBHOTO
npouecy. Y HimMeuunHi agBokaT He 3aBXIU JONMYCKAETHCS 10 TPOBEICHHS
OKpEeMHUX TONINEHCHKUX CHITIAX MOid, [0 3YMOBJICHO IparHeHHSIM
3a0e3nmeunTH iXHIO OIEpaTHUBHICTh, XO4Ya B MOJANBIIOMY BCi 3i0paHi
MaTepiajdy CTaloTh JIOCTYIHHMH CTOpOHi 3axucty. Y ®panmii ta JIuTsi
30epiraeTbesi IHCTUTYT YCYHEHHsI aJBOKaTa Bifl y4acTi y IpOBaJDKEHHI
y BHmagkax KOH(IIIKTy iHTepeciB 4YM MOpYyIIeHHS THpodeciifHux

73



cranaaptiB. Y @pannii nependaueHa i KpuMiHaJIbHA BiIIOBITABHICTD 32
3IiHCHEHHS aIBOKATCHKOI JiSUIBHOCTI 0cO0aMHu, SIKi He MArOTh BiAOBIIHHX
noBHOBaXkeHb. Hartomicte y ['py3ii mpocrexyeTbcs TEHIEHLIS 0
PO3IIMPEHHS MpaB CTOPOHM 3aXWCTY: OOBHHYBayeHHH Ta HOro agBOKaT
MOXXYTh CaMOCTIHHO TIPOBOJUTH OKpeMi TpolecyaiabHi dii (30KpeMa
ONUTYBaHHS) ab0 X 3BEpTAaTHCA 3 KIOMOTAHHSIMHU IPO iX NPOBEAEHHS
0e3MmocepeIHBO JI0 CY/UII.

[TopiBHSHHS MUX MMOJIOKEHb 13 3aKOHOIaBCTBOM YKpPaiHU 3aCB1IUyE
iXHIO CyTTEBY CXOXICThb, IO IOSICHIOETHCSI TMPOIECAaMU €BPOIEHCHKOT
iHTerpauii, HOTIMOJIEHHSM MDKHApOJHOTO CHiBpoOiTHHNTBA Yy cdepi
KpPUMIiHAJIbHOT IOCTHIT Ta HIMPOKHM 3acTtocyBaHHsM mpaktuku €CIL.
Bitun3HsHa Mozenb y4acTi 3aXMCHHKa Yy JIOCYJOBOMY PO3CIiyBaHHI
OpiEHTOBaHa Ha Ti JX TNPHHIMIN — PIBHICTh CTOPIH, 3MarallbHICTh,
BEPXOBEHCTBO MPaBa Ta MPIOPUTETHICTh 3aXUCTY MpPaB JIIOAWHKU. BoaHouac
3aKOHOJABEIb YKpaiHu, MOAiOHO a0 OumbinocTi kpain €C, 3amuinae
3aXMCHHUKY OOMEXXEHY MOXJIMBICTH IHILIIOBATH MPOBEACHHS CIIIYUX YU
HETJIACHUX CIIAYMX [iH, 10 CTBOPIOE MEBHHI aucOallaHC y TMOPIBHSIHHI
3 IOBHOBa)KEHHAMHU CTOPOHHU OOBHHYBauCHHS.

CyrreBuii  BHeCOK Yy (opMyBaHHsS  Cy4YacHMX  CTaHJapTiB
3abe3nedeHHs! paB Ha 3axucT 3pobua npaktuka €CII. Y Huswi pilens,
oo crocyBanucs Ykpaiuu (fApemenxko npomu Yxpainu, Heuunopyx
i Honxano npomu Ypainu, Illabenvnux npomu Yxpainu, Yonenxo npomu
Yxpainu, €ezcen Ilempenxko npomu Yxpainu), Cyn HarojouryBaB Ha
000B’S13KOBOCTI PAHHBOTO JIOCTYITY JI0 a/IBOKATA SIK TAPAHTIl HEJOMYyILEeHHS
caMOOOMOBH Ta 3aro0iraHHs >KOPCTOKOMY TOBOJKEHHIO. Y cripasi Salduz
v. ¥V Typeuuuni (2008) Oyrno chopMyIbOBAHO KITFOUOBE MOJOKEHHS, 3T1IHO
3 SKAM IIpaBO Ha 3aXWCHHKAa 3 MOMEHTY HEpLIOTO JIOMHTY IIOJILi€r0
€ (yHIAMEHTAJBHOIO TapaHTIE0 CIPABEIJIMBOTO CYIOBOTO PO3TIIALY.
[li3Himi pimenns, 30kpemMa Beuze v. Belgium (2018) nmeramizyBana, mo
Oyap-sKi 0OMEXXeHHS JOCTYITY IO 3aXHCHUKA MAIOTh OyTH BUKIIOUCHHSM,
OOTpYHTOBaHHM «BarOMHMHU TIPUYMHAMH», 1 HE TMOBHHHI IiApHBATH
3araibHy CHpaBeINBICTh IPOBAIKEHHS.

TakuM YHMHOM, MOXKHA KOHCTATYBAaTH, IO HOPMAaTHBHI MOJEI
y4acTi 3axWCHHKAa Yy JIOCYAOBOMY pO3CIIAyBaHHI B Pi3HHX KpaiHax
3arayoM rapMOHI30BaHi 3aBISKH IMIUIEMEHTAITi] MIXKHAPOJHUX CTaHIAPTIB,
BupoOeHux €CIUI Ta iHOMMH MDKHAPOJHUMH OpraHamMH. YKpaiHa,
PYXalounch y HaMpsMKY €BpOIEHCHKOI IHTErpallii, MOCTYIIOBO aJarnTye
BIIACHE 3aKOHOJABCTBO, ITOE€THYIOUH HAIliOHANBHI TPAAHMIlii 3 yCTAJICHIMHA
€BPONEHCHKUMH TapaHTisIMH. Y TIEPCHEKTHBI MOJAIBIIOTO PO3BUTKY
IHCTUTYTY 3aXHCTy BaXJIMBHM 3aBJaHHSIM € DPO3IIUPEHHS pealbHUX
MOXXJIMBOCTEH aJBOKaTa Ha JOCYAOBiM cTamii, 30kpema y cdepi 300py
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JIOKa3iB Ta BUKOPUCTaHHS MU(POBUX TEXHOJOTIH, IO BiAMOBiIATHME SIK
CydacHHUM  BHKIMKaM, TaK 1 3araJlbHOBH3HAHUM  MiXKHAPOIHUM
CTaHapTaM.

BucnoBku a0 po3ainy 1

1. 3anponoHOBaHO TeHEe3y HOPMATHBHOTO CTAHOBJICHHS Ta PO3BUTKY
HAYKOBHX JIOCITiPKEHb 10710 y4acrTi aJIBOKaTa-3aXUCHUKa
y KpUMIHaJBbHOMY TIpOBa/DKEHHI  TOB’sI3yBaTH  camMe i3 iJe€lo
HOPMATHBHOTO 3aKpiIJIeHHs] Takol MpouecyaibHol (irypH, sk 3aXUCHUK.
CaMe TOMY MepioAM3aIlif0 3aKPIIJICHHS I[i€l KOHICMIIii, MPEICTaBICHO
y BUTIJISIII TAKMX €TalliB:

Ilepwuii eman (1864—1917 pp.) — opmyeanns incmumymy
npucsisichux nosipenux. Cynosa pedopma 1864 p. y Pociiicbkiii immepii
3aroyaTkyBaja sIKICHO HOBY MOJIENb KpUMIHAIBHOTO TPOLIECY, siKa BIepIle
3aKpinuJia 3a aBOKaToM (IIPUCSHKHUM MOBIpeHNM ) pyHKIIit0 ipodeciiHoro
3aXUCHUKA. 3MarajpHicTh HaOyBae  IHCTUTYLIIHOTO  BHpPa)KeHH,
3aKJIAJAIOTBCSI  OCHOBH  aJBOKATCBKOI €THMKM Ta KOPIOPATHBHOIO
caMOoBpsayBaHHA. BomHouac po3BHTOK OOMEXyBaBcsi KOHTppedopmamu
ki XIX cT., a Takok IHCTUTYTOM «IpPHBaTHUX HOBipeHHx». Ha
3axiTHOYKpaTHChKHX 3eMIISIX (ABCTPO-Y TOpIIMHA) MapaiesIbHO JisUTH 1HII,
OLIbII TPOTPECUBHI CTaHAAPTH NPO(ECIHHOTO JOCTYITy Ta CAMOBPSITHOCTI
aJIBOKaTypH.

Hpyeuti eman (1917-1960 pp.) — paosucokui nepiood. Ilicns
peBOJNOLIMHMX oA  BifOyjocss (akTHYHE 3HHINECHHS IHCTUTYTY
npuBaTHOI anBokatypu. CTBOPEHO KOJIeTii MpaBO3acTyMHUKIB, IO Jisd
MiJ| agMiHICTpaTUBHUM KoHTpoieMm zepxapu. KIIK 1922 i 1927 pp.
¢dbopmanbpHO 30epiranu JAesKi €JIEMEHTH 3MarajibHOCTi, OJIHAK y4acTh
3aXUCHHKA Oyia iCTOTHO oOMexkeHa, OcOOIMBO Ha IOCYIOBiM CTamil.
VY nepios «BeTHKOTo Tepopy» PYHKIIis 3aXUCTy OyIia 3BelICHa 10 MiHIMyMY,
a HayKOBI IOCTIIKEHHS BUIIPABIOBYBAIIN JPYTOPSAHICTE POJIi aIBOKATa Ta
HOT0 BUXOBHY MICIIO.

Tpemiti  eman (1960-2001 pp.) — nepio0 nocmynogoi
Odemoxpamuzayii. ITpuitasaTrss OcHOB KprMiHaNBEHOTO cymounHaCcTBa (1958 p.)
ta KIIK YPCP (1960 p.) o3HameHyBano HOBHH mepion. DopmambHO
3aKPIMTIOBAIUCS 3MaTaNIBHICTh 1 MPABO HAa 3aXHCT, OJHAK ITiJI KOPCTKUM
JIepxaBHAM KoHTposeM. Jlumre Hampukiami 1980-x pp. posmoganocs
PO3LIMPEHHS NpaB 3aXMCHHUKA, BKIIOYAIOUH HOT0 Y4acTb Yy IOCYIOBOMY
ciinetsi (1989 p.). Koncrurymis Ykpaian 1996 p. 3akpimmira mpaBo Ha
MpaBHUYY jaoroMory, a 3MiHu 2001 p. BCTaHOBWIHM pO3MOMLNT (QYHKIIN
CTOpiH Ta cyny. HaykoBa mymKa nemani akTUBHILIE 3BepTasiacs A0 MUTaHb
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3MarajbpHOCTI, a/IBOKATCHKOI TAEMHHIII, POJI 3aXHMCHHKA SIK CaMOCTIHHOTO
cy0’€eKTa.

Yemeepmuii eman (2001-2012 pp.) — nepiod koncmumyyionanizayii
ma OokmpunaibHo2o ocmucienus. 3akoH «IIpo aaBokatypy» (1992 p.),
3minn g0 KIIK (2001 p.) ta npaBoBi nmo3uuii Koncturyuiitnoro Cyny
Ykpaiau (2000, 2009 pp.) cranm BaKIMBHMH KPOKaMH Y BH3HAHHI
3aXMCHHUKA KITFOYOBUM YYaCHUKOM KPUMIHAIILHOTO Tporecy. Y 1eit mepion
AKTHBHO PO3POOJISIOTHCS] HAYKOBI KOHIEMIi] MOMEHTY BUHUKHEHHS IIpaBa
Ha 3axHCT, IOCTYILy /IO MaTepiaiiB, rapanTiil aJBOKaTChKOI mismbHOCTI. 1e
OyB nepiof] rTMOOKOT0 JOKTPHHAIBEHOTO TOUIYKY 1 TATOTOBKH IPYHTY LIS
MaiOyTHBOTO pehopMyBaHHSI.

Il'smuii eman  (2012-2016 pp.) — MmoOepHizayis ma
espoinmezpayitunuil imnynsc. [puitaatts HoBoro KITK Ykpaiau (2012 p.)
Ta 3akoHy «[Ipo amBokaTypy Ta aJBOKaTChKY JIiSUIBHICTBY 3aIl04aTKyBajio
SIKICHO HOBHMH CTaHAapT y4acTi 3aXMCHHKA, 10 BiIIOBIIA€ €BPONEHCHKUM
nmigxomam. [Ipaktuka €CIUI axkTUBHO iHTErpyeThcsi B YKPaiHCBKY
IOPUCTIPYJICHI[II0, a aJBOKAT BHU3HAETHCS CYO €KTOM JIOKa3yBaHHS.
IToHATTS «aABOKATCHKE PO3CIIAyBaHH» BXOJUTh Y HAyKOBHH JHUCKYPC.

Hlocmu  eman  (2016-2019 pp.) — yugposizayis ma
npoghecionanizayis. Y JOCKOHAJICHHSI MEXaHI3MIB JOCTYIly JI0 MatepialiB
[IPOBAKEHHS, BIIPOBAKECHHS «aJBOKATCHKOI MOHOIIONID» Yy CyZOBOMY
MPECTaBHUITBI, EJICKTPOHHI CepBiCH B CyIO4MHCTBI. HaykoBIli akTUBHO
JOCII/DKYIOTh TTPOOJaeMH Hu(POBUX JIOKa3iB, TapaHTId aJBOKATCHKOI
TaEMHHIII, MEX IIOBHOBa)KEHb 3aXUCHHKA.

Coomuii eman (2019-2022 pp.) — nepiod cmanoapmusayii ma
MidcHapoonol inmeepayii. Po3BUBa€ThCs NOKTpUHA e(heKTHBHOT TPAaBHUYOT
JIOTIOMOTH, 3 SIBJIIIOTBCS  MPOIMO3MIIT MO0 CTAaHAAPTH3ALil SIKOCTI
0e30IIaTHOI TPABOBOI JAONOMOTH. 3MIIHIOETBCS POJIb AJABOKATYPH 5K
IHCTUTYTY TPOMAISHCHKOTO CycIibcTBa. [lormmOmoeTses coiBmpars
3 Pamoro €Bpomu Ta BrpoBamkyerscs npaktuka €CIUI y HamioHanpHe
CYIOYHHCTBO.

Bocemuti  eman (2022 p. — OoHumi) — nepio0 BOEHHUX
mpancpopmayiti ma Hosux euxaukie. [loBHOMacmTabHa BiiiHa Pocii mpotu
VYkpaian cTBopmia Oe3mpereeHTHI BUKIMKH JUIS peaji3armii mpaBa Ha
3axucT: nudpoBizallis CyIOYMHCTBA, MAWCTAHLIAHI (opmu ydacri,
3YIMUHEHHS MPOBA/DKEHD Y 3B’SI3Ky 31 Ciry:k00t0 o6BuHyBadeHnx y TPO,
3CY, amanraris agBOKaTypd 1O POOOTH B YMOBax BOEHHOTO CTaHY.
HayxkoBui BinTenep 30cepekyOThCsl HA MUTAaHHIX PaHHBOTO JOCTYILY J0
aJBOKaTa, AaJIBOKATCHKOI TaeMHHI B IM(POBY €HOXYy, TapaHTii
Yy HaJ3BHYAHUX INIPaBOBUX PEXKHMax, aAJBOKATCHKHX PO3CIiIyBaHHIX,
poJIi aIBOKaTa B yMOBaxX OOMEXEHUX PECYPCiB TOIIO.
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[epexin mo Momesni mpaB JIOAWHM 1 KOHCTHTYLIMHHWII mpiopuTet
3MarajbHOCTI CIIPHYMHUIIH «TIepeKaliOpyBaHHsD TOKTPUHH 3aXHCTy 0COOU
y KpUMIHaJBbHOMY MPOBA/DKEHHI: BYEHI Jenaji dYacTillle TPaKTyIOTh
3aXHMCHHKA SIK TOBHOI[IHHOTO Cy0’€KTa J0Ka3yBaHHs. Bekrop nocimimkeHb
3MILIYETHCS HA PaHHI CTaii MPoBa/KEHHs (3aTpUMaHHS, TIepIi IOMHUTH),
JOCTYn JO ajaBoKara ©0e3 3BOJIKaHb, aJBOKATCBKY TAEMHHIIIO,
JONYCTHMICTh JI0Ka3iB, 3100yTHX Y TMOPYIIEHHS IPaBOBOi IMPOIELypH
TOLIO.

2. Ha migcraBi nmpoBeeHOTO iCTOPUYHOTO aHaJi3y Ta BU3HAUCHHS
HaIllOHAJBHUX 1 MDKHApOIHMX  CTaHJApTIB  3aXUCTy OcoOu  BiX
KPUMIHAJIBHOTO MEpEecyilyBaHHS YCTAHOBJIEHO, IO ICTOPUYHO ITi3HIH
JIOTTYCK 3yMOBJIFOBAB PH3MKH HEJOOPOBUILHUX 313HAHB 1 PI3HOMaHITHHX
nedekriB  npouenaypu jgokasyBaHHs. CydyacHa JOKTPUHA CTBEPIDKYE
HEeoOXiAHICTh HETalfHOTO AOMYCKY 3 MOMEHTY ()aKTHUHOTO OOMEXKEHHS
cBoboxy, a He 3 (HOPMaATIBHOTO IOBIIOMJIEHHS IIPO MiK03pY. Y HAyKOBHX
Ipalsix Ha ChOTOJIHI aKIICHTOBAHO YBary Ha IpaBax 3aXMCHHKa 30MpaTH Ta
NOJ]aBaTH JIOKa3W, 3allyyaTH NPHBATHUX EKCIIEPTIB, IHII[IFOBATH CIIiayi
(po3uykoBi) Aii, OCKapKyBaTH O€3/isUTbHICTh CIIJICTBA TOLIO. 3’SICOBaHO,
0 y HEHTpi auckycii nepeOyBae OanaHC MK IHTepecamMH 3aXHCTy Ta
IIPOLECYaTbHOI0 EKOHOMIEIO, PU3UKH «IIEPETBOPCHHS» 3aXHCHHMKA Ha
napayeIbHUN CIIYMH OpraH, a TaKoX CTaHIAPTH JOMYCTUMOCTI JOKa3iB
3aXUCHUKA.

OOrpyHTOBaHO, 1110 Ha CHOTOJIHI aKTYaTi3yIOThCS OCHIHDKEHHS PO
y4acThb 3aXUCHHKAa B NPOBA/UKEHHAX INOAO OCOOMMBHUX CYO’€KTIB
(HEeNOBHOIITHI, 0COOM 3 TCHUXOCOLIAILHUMHU MOTpedaMu), y clpaBax 3i
CKJIaJJHOI0  TEXHIYHOI/EKOHOMIYHOIO  CKIIQJIOBOKO  ((piHAHCYBaHHs
TEpPOpU3MY, KiOEP3JIOYMHHICTh), & TaKOXK Yy MPOBADKEHHSX 32 YMOB
Ha/[3BUYaHOTO YM BOEHHOTO CTaHy, 1€ TapaHTii He MOXyTb OyTn
HiBEJIFOBaHi, a JIMIIE MPOIOPIIIHO OOMEXKEeHi.

3. VYcraHoBIeHO, W0 [IiSUTBHICTH aJBOKATypd B YKpaiHi
perymoetscsi Konctutytieto, monmoxkenHsmu KIIK VYkpaiau, iHmmMu
npodiTEHIMH 3aKOHAMH, M>KHAPOIHUMH HOPMAaTUBHO-IIPABOBHMH aKTaMH
ta mpaktukoro €CIUI. MixHapomHi JOKyMeHTH (3araipHa AeKJIapariis
mpaB JIOMWHH, €BpOIeichka KOHBEHINS 3 TmpaB JromuHu Ta OCHOBHI
TIOJIOXKEHHS IIPO POJIb A/IBOKATIB) BU3HAYAKOTh aJIBOKATCHKY TAEMHHMIIIO K
CKIIQJIOBYy TIpaBa HA MPUBATHICTh 1 TAPaHTYIOTh KOH(QIACHIIHHICTH
KOMYHIKaIlii MiX KIi€HTOM Ta ajaBokatoM. OKpeMo Yy MiXKHapOIHO-
MPaBOBHX AaKTaX HAroJOIIYETECA Ha HEOOXimHOCTI 3abe3rmedyeHHs
JepxaBaMy (PiHAHCOBUX 1 OpraHi3aIliifHIX YMOB JUIs HaJJaHHS 0€30TUIaTHOT
MPABOBOI JIOMOMOTH COLIAJBHO BPA3JIHMBUM KATETOPisM HACENICHHS.
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Y3aranbHIOIOUH, 10 OCHOBHUX MDKHAPOJHUX 1 HalllOHAIBHUX CTaHAAPTIB
3aXHCTy 0OCOOM B KPHMIHAJILHOMY ITPOBAKEHHI MU BiJHOCUMO TaKi:

1. CiipaBeyiiBUii Cy i PIBHICTH CTOPIH — pealibHI MOXKIIMBOCTI IS
OOBUHYBaueHHs ¥ 3aXMCTy NpPEACTaBISITH TO3UIINI Ta 3MaraTucs
B JIOKa3yBaHHI.

2. Pannili nmocTynm mo amBokata — i3 MOMEHTY 3aTpUMaHHA 4Hd
MIEPLIOTO JOMUTY, 3 TPaBOM OyTH IPHCYTHIM MPHU KIIFOYOBHX JIisIX.

3. EdekTHBHICTH IOIIOMOTH — a/IBOKAT Ma€ 3a0e31evyBaTH peasibHy,
KOMIICTEHTHY MiATPUMKY, BKJIIFOYHO 3 MiJTOTOBKOIO Ta KOH(IICHIIHHUM
CHJIKYyBaHHSIM.

4. KongineHmiiHicTh — aJBOKaTChbKa TAEMHHIIS MiJl OCOOIMBUM
saxuctoMm; obmryku i HCPJ] momo aaBOKaTiB BUMAararTh JOJATKOBHX
rapaHTii.

5. CBoOoja BiJ mpuMycy — 3a0OpOHa CaMO3BMHYBAa4€HHS, THCKY
1 ’KOPCTOKOI'O TIOBOKEHHSL.

6. InpopMoBaHiCTh — CBO€YacHE it 3pO3yMijie IMOBIJOMIICHHS PO
i103py/00BUHYBAUEHHS, HOCTYII 10 MaTepiaiiB Ui MiATOTOBKU 3aXUCTY.

7. IlpaBoBa momomMora Juisi Majio3a0e3NedyeHux — TrapaHTOBaHa
nepxasoto BBITJ] y pasi norpe6u.

8. Uac i MOXIJIMBOCTI JJIsl 3aXHCTY — MPaBO 30MpaTH Ta MOJAaBaTH
JIOKa3H1, BUKIIMKATH 1 TOMUTYBATH CBIJIKIB.

9. HeszanexxHicTh aJIBOKaTypH — rapaHTil BiJl TUCKY, NIEPECIIiyBaHb;
JMCIUILTIHAPHI TUTAHHS — Yepe3 CaMOBPSAyBaHHSI.

10.3axuct BpaznMBUX 0Ci0 — IOJATKOBI  rapaHTii s
HEMOBHOIIITHIX, XBOPHX, 0ci0 i3 6ap’epamMu B KOMYHIKaIlii.

11. EdexTuBHI 3aco0u 3aXUCTy — peaibHi HACIIIKA 32 TOPYILICHHS
[IpaBa Ha 3aXHCT, BKJIIOYHO 3 BHKIIIOYEHHSM JI0Ka3iB 1 KOMIIEHCALiIMH.

12. SIxicTe mpaBHUYOI AOMIOMOTH — Tpo(eciitHi cTaHmapTH, €THUKA,
Oe3mepepBHA OCBITa.

13.TlpenieneHTHE MpPaBO — Y3TO/HKEHHS HALIOHAIBHOI MPAaKTUKA
3 pIMICHHSAMH MDKHAPOIHHUX CYIB.

4. BuzHaveHo, 10 3aXUCT Y JOCYAOBOMY IIPOBAIKEHHI HEOOX1THO
po3misanati sk OaraTo(yHKIIOHATBHUH 1HCTHUTYT, 1O MOEIHYE Y cOOi:
1) mpomecyambHO-IPAaBOBY  [iSUNTBHICTh, CIPSAMOBAaHY Ha  Yy4acTh
y JOKa3yBaHHi; 2) TpEeBEHTHBHY (YHKIII0O — 3am00IraHHS MOPYIICHHIM
mpaB ocoOu; 3) BiTHOBIIOBAIBHY (DYHKIIF0 — YCYHEHHS UM MiHIMi3aIlito
HACJIJIKIB TaKUX TOPYIIEeHb; 4) TapaHTiiiHy — 3abe3nedyeHHs e(eKTUBHOI
peanizarlii IPUHINIIB 3MarajbHOCTI Ta PIBHOCTI CTOPIH.

5. OOrpyHTOBaHO, LIO CTAaHIAAPT ©(EKTHBHOTO 3aXUCTy BHUMAarae
JOTPUMAaHHS PNy KOHLENTYyaJbHUX YMOB, cepel skux: 1) mpaBo Ha
aZBoKaTa BiJ TMEpHOIOrO JONWTY/3aTpPUMaHHS; 2) KOH(]IICHIIHHICTh
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crinkyBaHHsS; 3) peanbHud, a He (QOpMaJbHUI XapakTep JOMOMOIH;
4) BUKITIOYEHHS JIOKa3iB, 3100y THX i3 TOPYIIEHHSM IIpaBa Ha 3aXHCT.

6. YCTaHOBJICHO, IIO CEepeJl aKTyadbHUX MPOOJIEMHUX MUTAHb, IO
MoTpeOyIOTh CBOTO BUpIIIEHHs, HacamIiepen Taki: 1) cydacHuid oOcsr
MPOIECYATbHUX MOBHOBAXCHb 3aXMCHUKA HE B IMOBHIM Mipi BiImoBigae
3acajaM  3MarajJlbHOCTI Ta  DIBHOCTI CTOpPIH Y KpUMIHaJIBHOMY
MIPOBAHKEHHI, 10 3HWXKY€E €(PEKTUBHICTh 3a0€3MEUCHHS ITpaBa Ha 3axMHCT;
2) aKTUBHICTh ~ a/IBOKATIiB Y BUKOPHCTAaHHI  HaJaHWX  3aKOHOM
MpOLIeCyalbHUX MEXaHi3MiB, 30KpeMa THMYacOBOTO JOCTYIy 0 peden
i JIOKyMEHTIB Y4 OOTPYHTYBaHHS 3aCTOCYBaHHS OUTBIII M’ IKUX 3aIT001KHIX
3axO0JIiB, 3aJMIIAETHCS HENOCTATHBHOIO, 110 HEraTHMBHO IT03HAYA€THCS Ha
Pe3yJIbTaTUBHOCTI  3aXMCHOI  MisIBHOCTI; 3) PO3BUTOK IM(PPOBOTO
Cepe/IoBUIIA aKTyalli3ye HEOOXiIHICTh 3aKOHOJIABYOTO PO3IIUPEHHSI MTPaB
3aXMCHHKa, HacamIiepe/l IIUIIXOM HaJaHHs oMY MOXKJIMBOCTI 3/IIIICHIOBATH
OrJIsA] KOMIT'IOTEPHUX JaHWX. BHeCeHHs BINNOBIAHUX 3MIH 10 3aKOHY
Vxpainu «[Ipo agBokaTypy Ta aJBOKATChbKY MisUIBHICTBY CIIPUSTHME
HiJIBUIIEHHIO €(eKTHUBHOCTI MpPaBO3axMCHOI (QYHKIIi agBoKaTypu Ta
ajanTanii i JisUIbHOCTI IO Cy4YaCHHX BUKIMKIB. Yce Lie CBIAYUTH PO
HarajgbHy  nmoTpedy — MOJANbIIMX  AOKTPUHANBHUX  JIOCIHiIKEHb
1 BIIOCKOHAQJICHHS HOPMATHUBHOTO 3a0€3MeYeHHs MisTIbHOCTI IHCTUTYTY
aJIBOKaTypH.
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PO3JILT 2

OPTAHDBALIIHO-TAKTUYHI 3ACAJIU
YYACTI BAXMCHUKA V CJOITUNX
(PO3LIYKOBMX) TA MPOLIECY AJILHUX
JISIX

2.1. IlpaBoBi ii opraunizauiiini 3acaam y4yacTi 3aXxucHuKA
y caiguux (po31yKoBHX) aifiX mig yac
JOCYI0BOT0 PO3CIilyBaHHS

Y npaBHHYil JiTEpaTypi MiSUIBHICTB, CIIPIMOBaHy Ha 3700yTTs
(dakTHYHUX J@HMX, LI0 Ha0yBalOTh CTaTyCcy [OKasiB, TPaJUIiIHO
BU3HAYAIOTh SIK OKPEMHH eTal KPHUMIHAJIBHOTO IIPOLECyaIbHOTO
JokazyBaHHs. [IpoTsArom TpuBajoro 4acy, a MOJAEKyJH W CbOTOJHI, HOTO
MO03HAYAIOTh TEPMIHOM «30MpaHHs J10Ka3iB». [lonpu HasiBHICTH KPUTHKU
TAKOTO IiJXOY, BiH 3HAaHIIOB BinoOpaxkenHs y unHHOMY KIIK Vkpainy,
Je IIOAO0 CTOPOHH 3aXHCTy 3aKOHOAABELb BHKOPHCTOBYE (HOPMYITy
«uuaxoM BUTpeOyBaHHs Ta OTpuManHs»!. Came ToMy, BpaxoBYyIOUH
MpOLIeCyalbHI MEXi iSUTbHOCTI 3aXMCHHKA, JOIUIBHINIE 3aCTOCOBYBATH
KaTeropiro «OTPUMAHHs JOKa3iB», sIka TOYHIIE OKPECIIOE 3MICT HOro
MIOBHOBayKeHb. X0Ua 3arajibHUH TATap JOKa3yBaHHS BIIMOBIOHO 1O 3aKOHY
MOKJIaZIeHO Ha CTOPOHY OOBHHYBAueHHS, HEIONYCTUMUM € 3BEICHHS
JisUTBHOCTI  3aXMCHHMKA BHKIIOYHO 0 CYJIOBOTO KPAacHOMOBCTBA. Sk
caymHo 3a3Hadae B. O. [lomemtomko, macwBHA [OKa30Ba IIO3HUINS
3aXUCHHKA HE BIQIOBigae ¥HOro (QyHKIIOHATEHOMY MPHU3HAYECHHIO
y KPHMiHAJILHOMY IIPOLIECIZ.

VYyacTh aJBOKaTa-3axXMCHHKA Yy JOKa3yBaHHI Ma€ BKIIOYATH
iHiI[itOBaHHS BUTPEOYBaHHS [OKYMEHTIB, OTPHMAaHHS pPEUYOBHX Ta
€JIEKTPOHHUX JI0Ka3iB, (OpMyBaHHSA ambTEpHATHBHUX Bepcid momii Ta

! KpumMinansHuii mponecyanbHui Kogeke YKpaiHu : 3aKoH Y KpaiHu Bift
13.04.2012 Ne 4651-VI. URL: http://zakon.rada.gov.ua/laws/show/-4651-17.

2 Monemomko B. O. Ipeamer 3axucTy Ta HOTO OKa3yBaHHS
B KpHMiHaJIBHIN cripasi : MoHOTpadis. Kuis : [Ipenenent, 2005. C. 122.
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3asIBJICHHS KJIOITOTaHb I0J10 TPOBEICHHS CITTYMX (PO3IIYKOBHX ) JIiif TOIIIO.
3 METOI0 PO3KPUTTS BCIX MOMKIMBOCTEH 3aXHMCHHKa y 30MpaHHI JOKa3iB
cimiJ 3BepHyTHCS A0 0a30BHX 3acai, 3akpiruieHux y nonoxeHHsx KIIK
VYxpainu Ta Mi>KHapOJIHUX HOPMATHBHO-TIPABOBHX aKTaX, sIKi 3aKPIIIIOI0Th
3aca/iy 3MarajbHOCTI i PIBHOCTI CTOPIH TOLIO.

VY mpaBHUYIH JiTepaTypi MOCTIHHO MPUIIISIEThCS yBara IMpaBOBUM
Ta OpraHizaniiHO-TaKTHYHNM 3acaJiaM ITPOBEIEHHS CIIITUHX (PO3IIYKOBHX)
Ta IHIIMX TPOLECyalbHUX JiH 3a ydacTio 3axucHuka' Ta iH. Ile x
CTOCYETHCS 1 TpoOIeMaTHKU OTpUMaHHS (30MpaHHs) JI0Ka3iB i CTOPOHOIO
00BHHYBaueHHs, 1 CTOpPOHOK 3axucrty. Illogo CTOpoHHM 3axucTy, TO
aCMeKTH I1X MPaKTHYHOI [isTIbHOCTI B KOHTEKCTI OTpPUMAaHHS JIOKa3iB
CTaBaM MPEAMETOM KOMIUIEKCHMX gociimkens O. JI. Jlynbcbkoro?,
M. O. KaniHoBcbKoi, A. B. Kpymenunpkoro®, O. B. Macmox’,
B. O. INonemomka®, B. O. CosnoBiioBa’ Ta 6araTbox iHIIMX.

' Kyt SI. O. OcoGamMBOCTi y4yacTi 3aXMCHHMKA Yy TPOBEACHHI

MpoIleCyalbHUX MOiH Ha CTaaii J0CYZOBOTO pO3CHiAyBaHHS. BicHuk
Axaoemii aosoxamypu Yrpainu. 2015. Ne 12 (2). C. 170-176; Bimiuak O.
[IpoOnemu yuacti 3axMcHUKa Yy 30MpaHHI [I0Ka3iB Ha JOCYJOBOMY
pO3ciilyBaHHI KpPUMIHAJIBHUX MpaBonopyuieHb. National law journal:
theory and practice. 2014. T. 7. Ne 3. C. 208-213; biryners 1. M.
[ToBHOBaXKeHHSI 3aXMCHHUKA SIK Cy0’€KTa OKa3yBaHHs I110JI0 BUTPEOyBaHHS
Ta OTPUMAaHHS pedYer 1 MOKYMEHTIB Ha [OCYAOBOMY PpO3CIIiJIyBaHHI.
Hayxosuii sicnux Mixcnapoonozo eymanimapHnozo yHieepcumemy. Cep.:
FOpucnpyoenyis. 2024. Ne 72. C. 126-129. DOI: https://doi.org/10.32782
/2307-1745.2024.72.24.

2 Nynecokuit O. JI. KpuminamicTuuxe 3a0esrnedeHHs 30HMpaHHS
JIOKa3iB CTOPOHAMH KPUMIHAJIBHOTO MPOBAPKEHHS © JHC. ... J-Pa FOPUI.
Hayk: 12.00.09. Kuis, 2026. 546 c.

3 Kaninoscbka A. B. JlokazyBaHHS y KpPUMiHAJIbHOMY IIPOBAKEHHI
Ha CTaJil TOCyIOBOTO PO3CHiAyBaHHS: AHUC. ... KaHA. fopun. Hayk: 12.00.09.
Kuis, 2020. 235 c.

4 Kpywenuupkuii A. B. BurtpeOyBaHHA Ta OTpUMaHHsA peueii
1 TOKyMeHTIB K 3aci0 30upaHHA [OKa3iB Yy KPHUMiHATGHOMY

MPOBaJpKEHHI : uc. ... n-pa ¢imocodii: 081 IlpaBo. KponmBHHUIBKHH,
2023. 246 c.

5> Macmok O. B. IlpomecyanbHa [isuIBHICT 3aXMCHHKA 3i
CIIPOCTYBaHHS MMi0o3pu (OOBMHYBAa4YeHHsS) : OWC. ... KaH[. IOpUA. HayK:

12.00.09. JIeBiB, 2017. 217 c.

® Tomemomxo B. O. Oynkmis 3aXHCTYy B KPUMIHAILHOMY
CYZOYMHCTBI YKpaiHW: NPaBOBi, TEOPSTHYHI Ta MPHKIAJHI MpobIeMH :
MoHOrpadis. 2-re BHA, 3MiHeHe i pomoBHeHe. Octpor : Octposbka
akazgemis, 2010. 600 c.

7 Conosiios B. O. 3axucHHK SIK Cy0’ €KT JIOKa3yBaHHs NpU OOpaHHi,
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Cepen ocraHHIX JOCHI/DKEHb B aclekTi 30MpaHHS JI0Ka3iB
CTOPOHOIO 3aXHCTy CIii BinMmiTuTH HampamroBanHs B. O. I'yceBoi Ta
M. M. Konomoiinea', M. 1. Kymuka, FO. B. Tepemenko, A. C. boumapuyi®
Ta OaraTboX IHIIMX. YTiM, TIONpPH BaroMi HalpamioBaHHS BUYEHHUX,
3ayBa)KMMO, IIO 1€ TTOBHICTIO HE BHPIMIMIO THX MMUTaHb, KOTPi IOAECHHO
BUHHMKAIOTh Y MPABO3aXMCHIM MisIIBHOCTI aJBOKATiB, IO M aKTyali3ye
moTpeOdy X OCIHiPKEHHS Ta BUPIIIEHHS.

[puiinsarrss KpuminaibHOrO mpolecyanbHOro KoAekcy YKpaiHu
2012 p. 3amovarkyBajo SIKICHO HOBHMH eTal Yy perJiaMeHTalil MOpsSAKY
KPUMiHAJIBHOTO MIPOBaJHKEHHS, ICTOTHO TpaHc(opMyBaBIIU
MPOIECYATbHUM CTATyC HOTO YYACHHKIB, 30KpeMa i CTOPOHH 3aXUCTy. Sk
cnymHo 3a3Hadae C. A. KpymuHchku#i, mojoxkeHHs y cT. 93 KIIK
VYkpainu 3akpilirorTh MEeBHY IMCIPOINOPLID y NMPaBOBHX 3acobax, M0
HaJlaHi CTOPOHaM JUIsi 30MpaHHs J0Ka3iB: Xo4ya 3aXMCHUKOBI (popMaibHO
HaJIAHO MPaBO Ha TX OTPUMaHHS, 3aKOHO/JaBEllb ICTOTHO OOMEXHB apceHall
TpolecyalbHUX iIHCTPYMEHTIB sl Horo peaizalii’. e monoxeHHs BKasye
Ha mpobOneMy (akTHYHOT acUMeTpii MOXKIHMBOCTEH CTOPIH Yy Mexax
JIOCYJIOBOT'O PO3CIIiIyBaHHsI, 110 MOTpedye cBOro BupimeHHs. BogHoyac Ha

3MiHI, CKacyBaHHI 3aXO/iB 3a0€3MEYECHHS] KPUMIHAIBHOTO IPOBAKEHHS
CJIITYUM CYAJCIO : IMC. ... A-pa pinocodii: 081 IIpaso. Oneca, 2021. 233 c.

' T'ycera B. O., Konomoiines M. M. IHiLiroBaHHS NpOBENEHHS
eKCIIePTU3H CTOPOHOI0 3aXHCTy Ta O3HAHOMIECHHS 3 BHCHOBKAaMH
eKcrepTiB: npoOnemHi muTaHHsA. CyJoBa eKCHepTH3a: MEepCHeKTUBH
PO3BUTKY Ta OKpeMi BekTopHu 3MiH: V Bceykpaincbkuii GopyMm Cyq0BHX
excrieptiB (M. JIpBiB, 6 wuepBHs 2025 p.). Opmeca : BumaBauITBO
«¥Opumuxa», 2025. C. 141-144; TI'ycea B. O., Komomoiinee M. M.
TexHiKO-KpUMiHATICTHIHE 3a0e3reueHHsS ISITBHOCTI 3aXHCHHAKA
Yy KpPUMIHAJIIBHOMY NpPOBaKeHHI. Bichux Xapkiecvkoeo HayioHanbHO2O
yuigepcumemy enympiwiHix cnpag. 2025. Ne 1 (108). Y. 1. C. 275-284. DOLI:
https://doi.org/10.32631/v.2025.1.22; I'yceBa B. O., Komnomoiiniee M. M.
[IpobnemHi acmiekTH peaizamii iHI[IaTHBH CTOPOHU 3aXHCTy B OOpaHHI,
3MiHI 9M CKacyBaHHI 3amoOiKHOTO 3axony. Bicwux Kpuminonociunoi
acoyiayii  Vkpainu. 2024. Ne 2 (32). C. 295-303. DOI:
https://doi.org/10.32631/vca.2024.2.20.

2 Kymux M. ., Tepemenrko 10. B., bormapuyk A. C. Oco6mmBocTi
BUKOPUCTaHHS 3aXMCHHKOM CIICHIATbHUX 3HAHb Y KPHMiHAJIBHOMY
npoBaDKeHHI. Haykosuti ichux Yoiceopoocvkoeo yuieepcumemy. Cepis:
IIpaso / ronos. pex. FO. M. bucara. Yxropon, 2023. T. 2. Bum. 80. C. 160-165.

Kpymmuaceknit C. A. TlogaHHS f10Ka3iB y KpUMiHaJIBHOMY
CYyIOYMHCTBI YKpainu : muc. ... Kaua. ropua. Hayk: 12.00.09. JIesis, 2014,
C.93.
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CY4YacHOMY eTarli pO3BUTKY KPUMiHAJIBHOTO IPOLECY HABPS YA BUIA€THCS
JOLIIBHUM HAJUIATH 3aXHCHHKA TOBHOBR)KCHHSIMH ILOJO CaMOCTIHHOTO
MIPOBEJICHHS CJIAYMX (PO3IIYKOBUX) UM, TUM Iadye, HETJIACHUX CJIiJUUX
(po3mykoBux) nii. [lomiOHa TpaHcdhoOpMamiss He aume Mmopymmwia 0
TpolecyanbHui OajlaHe, a i mocTaBuia O IiJ] CyMHIB KOHTPOJILOBAHICTh Ta
CHPSAMOBAHICTh TOCYZIOBOTO PO3CIiTyBaHHS SK CHCTEMHOI JisuibHOCTI. Ha
BiIMiIHYy Bil CTOPOHM OOBHHYBQu€HHs, TsArap JIOKa3yBaHHS SKOI
€ 3aKOHOJIABYO BU3HAUYCHHUM, aJBOKAT-3aXHCHUK (OPMYE CTpaTeriio
MPABOBOI MO3MIIIT MUISIXOM O3HAHOMIICHHS 3 MaTepialamMu MpOBaKEeHHS,
X aHAJITHYHOTO OMPAIFOBAHHS W Y3rODKEHHS TAKTHKH 13 IMTiI03PIOBAHUM
4y OOBHHYBaueHUM. [IpH I[bOMy came TMPE3yMIIIlis HEBHHYBATOCTI Ta
KOHCTHUTYIIIMHI TapaHTIl MpaBa Ha 3aXHCT 3a0€3MeUyIOTh 3aXMCHUKOBI
JIOCTAaTHI MOMJIMBOCTI [UIsi BIIHOBJICHHS TOPYIIEHUX IpaB 1 3aKOHHUX
iHTEepeciB 0coOH, SKIIIO BiH MOBHOO MipO0O peajizye nependaieHi 3aKoHOM
ITIOBHOBA>XCHHA.

Ha Ham nmornsi, TUcKycist 00 PO3MIMPEHHS KOMITETEHIIIT CTOPOHH
3aXHCTy Ma€ 30CepPe/KYBATHCS BHKIFOYHO HA MPOIECYATbHHUX 3aX0/aX,
CHPSMOBAaHMX HA OJEPXKAaHHA JIOKa3iB BHUIIPABLYBAIBHOIO XapaKTepy.
Takuii miaxig 103BOJIMB OM YHUKHYTH PO3MHBAHHS MEX MK (QYHKIISIMU
CTOpIH Yy KPUMIHAJIBHOMY TPOB3/DKCHHI, BOJHOYAC  IiJBUIIMBIIN
e(eKTUBHICTh peali3allii npaBa Ha 3aXHCT Yy CBITII MIKHApPOJHUX
crangaptiBe ta npaktuku €CIUIL [lpore octaroyHe BUPILIEHHS LBOTO
MUTAaHHS TOTpeOye CHelialbHUX KOMIUIEKCHUX HayKOBHX JIOCHIKEHb, SKi
0 IHTerpyBalu MOpPIBHSJIBHO-NIPABOBUI  aHami3 Ta  OLIHIOBaHHs
MOTEHILIHHUX PHU3UKIB JUIsi OajlaHCy 3MarallbHUX 3acajl KPUMIHaJIbHOTO
mporecy.

JisumpHICTh 3aXMCHUKA Y cdepl 30MpaHHS Ta TOJAaHHS JOKa3iB
Ha0yBa€ OCOONMBOTO 3HAYCHHS Yy BU3HAUCHHI MOJAIBIIOL O
MiA3aXUCHOTO, 30KpeMa Ha KPUTHYHOMY €Talli pO3IJILy MHUTaHHS PO
oOpaHHs 3amobixkHOTO 3axomy. HayKoBIll CIIymIHO 3ayBaKylOTh, IO
OCHOBHHM 3aBJaHHAM 3aXHCHHKA y L€ MOMEHT € IPOSBICHHS BHCOKOL
mpoLecyanbHOl aKTUBHOCTI, CIPSIMOBAHOI Ha ONEpaTHBHE OTPHMAHHS Ta
nojganHs (AKTUYHUX [AHUX, 3[JaTHUX TMEPEKOHATH CyIl Y BIJAMOBI Bi
33JI0BOJIEHHS KJIOMOTAHHS CJIMOTO 4M TpoKypopa!. [HIIOW BaiIMBOMO
IJIONIMHOK MiSTTBHOCTI € apryMEHTYBaHHSA Iepe]] CYIOM AOMiIBHOCTI
3aCTOCYBaHHSI OUTBIT M’ SKOTO 3aIT001KHOTO 3aX0y 3aMiCTh )KOPCTKIIIOTO,

! Bunokypos O. B. 3axuct npas mi103proBaHOro Mijl 9ac 0OpaHHs
3amo0DKHOTO 3aX0Jly y BUIVIALI TPUMaHHA WiJ BapTolo. AKmyanwvHi
numanns eimuusHaHoi opucnpyoenyii. 2016. Ne 2. C. 136.
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LI0 BIiANOBiae sIK 3aBJaHHSIM KPHUMIHAIBHOTO TPOBA/DKEHHS, TaK
i mpuHUMIY nponopuiiHoCTi!.

Y  OpoMy — KOHTEKCTI  HUIKOM  CIYIIHOIO € TIO3UIIis
M. O. KaniHOBCHKOi, $Ka BHOKPEMJIIOE KUIbKA KIIOYOBHX HAarpsMiB
JIOKA30BOI aKTHUBHOCTI CTOpPOHM 3axucTy. Cepel HHMX: CHpPOCTYBaHHS
0OTPYHTOBAHOCTI CaMOi ITiTO3PH Ta JOCTATHOCTI IOKa30BOT CYKYITHOCTI JIs
1 MiATBEp/HKECHHS, JTOBCACHHS BIiJICYTHOCTI PHU3HKIB, BH3HAYCHUX y 4. |
ct. 177 KIIK VYkpainu; 3anepedeHHss NMPOTH ICHYBaHHS CIIEIiajbHUX
IJICTAB JUTS 3aCTOCYBAaHHS 3am001’KHOTO 3aX0/y; @ TaKOX OOTPYHTYBaHHS
MOXJIMBOCTI BUKOPHCTAHHS allbTEPHATHBHHUX, MEHII CYBOPHUX 3aXOJIiB
npolecyanbHoro npuMycy®. Take CTPYKTypyBaHHS 3aBJiaHb BijgoOpaxkae
0araToBUMIpHICTh POJIi 3aXUCHUKA y cdepi MoKazyBaHHS Ta MiIKPECIIOE
BaXKJIMBICTh MOr0 aKTUBHOI IMO3MULII.

BozaHovac npakTHKa 3acBiAdye ICTOTHI 0OMEXEHHS Y MOXIIMBOCTSX
peamizaiii mpaBa IMiZO3PIOBAHOIO Ha MOJAHHS JOKa3iB CaMOCTIHHO.
Y Oinbmiocti BUmangkiB ocoba mepeOyBae mMijg BapToO B 130JATOPI
TUMYACOBOI'0 TpPUMAHHA MIC Bl}l MOMEHTY 3aTpUMaHHSA 10 PpO3IIsAay
KIomoTaHHsA. lle 00’€KTUBHO YHEMOXKIHUBIIOE 30MpaHHS Ta IIOJAHHA
JI0Ka30BoOI iH(popMalii. 3a pe3yabTaTaMu JOCHIPKEHHS CyI0BOT MPAKTUKU
BCTaHOBNICHO, 1O y 71 % copaB pilleHHS Npo 3amoODKHME 3axin
YXBAJIIOBAJIOCS MEHIIE HiXk 32 72 FOJMHU TiCiIst 3aTPUMAaHHSI, 11O 1ie OlbIie
3BY)KY€E 4acOBI paMKH JyIs peasti3ailii mpaBa Ha 3aXHCT. 3a TaKuX 00CTaBHH
caMe y4acTh 3aXUCHUKA CTa€ BU3HAYAIBLHOIO FApaHTIEr0 JOTPUMAaHHSA IIPaB
MiJIO3PIOBAHOTO Ta E(QEeKTUBHOCTI BCHOTO MEXaHI3My KpUMIHAJIBHOTO
IIPOBAKEHHS.

Y HayKOBi# iTepaTypi OOIPYHTOBAHO IMO3UIIIIO, 110 YHHHA PEAAKILis
m. 6 4. 2 cr. 193 KIIK VYkpaiHu MiCTHTh KOHIIENTYallbHy MpoOiemy,
MIOB’s3aHY 3 peaNi3ali€io ITiI03PIOBAaHMM IIpaBa «HAJABATH ITOKA3aHHS
iHmMX o0ci0 Ha CHPOCTYBaHHA [IOBOIIB TMpoKypopa». Lls Hopma
€ HaJMIpHOI, a/DKe MYHKT 7 Ti€l XK YaCTHHU BXKE Iependadae mpaBo

! Ckpsa6in O. M. YuacTh agBokaTa IpH BHPIIIEHHI TUTAHHS PO
o0paHHA IO3PIOBAaHOMY, OOBHHYBAa4€HOMY 3allOODKHOTO — 3aXOdy
Yy BUTJLIAI TPUMAHHS MiJx BapToto. Jepowcasa ma pecionu. 2014. Ne 2 (44).
C. 144.

2 Kaninosceka M. O. CTOpoHa 3aXHCTY SIK Cy0’ €KT JOKa3yBaHHs i
yac 3aCTOCYBaHHS 3amoODKHMX 3aXOZiB Ha CTafii JIOCYJOBOTO
posciinyBaHHs. Tpemi Taspiticoki OpuOuyHi HAYKOGI YUManHs: MaTepiaan
MixHapoHOT HayKOBO-TIpakTHYHOI KoH(epeHnii (M. Kuis, 18-19 tpaBus
2018 p.). KwuiB: TaBpilicbkuii HaIllOHaJBHUI yHIBEPCHUTET iMEHI
B. I. Bepnancexoro, 2018. C. 74, 75.
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CTOPOHH 3asBJATA KIONOTaHHSA MpPO BUKIMK 1 NONMT CBIIKIiB, uHi
MOKAa3aHHS MOXXYThb MAaTH 3HAYCHHS JJIsi BHPIIICHHS IMHUTaHb MiJ 4ac
cyzmoBoro posrsny'. ToMmy OilbII JOIINEHUM BHIAETHCSA BHKIIOYEHHS
BignoBigHOTO (hopmyimoBanHs 3 1. 6 4.2 cr. 193 KIIK VYkpainu, mo
CIPHUATHME YCYHEHHIO BHYTPIIIHBOI CYIEpeuHOCTi B 3aKoHi. [Ipu mpomy
pearizailis JOKa30BHX MpPOLEAYp HE 3a3Ha€ HETaTHMBHHUX HACIIJIKIB,
OCKUTBKHM TmOJIOXKeHHST cT. 93 ta m 7 4. 2 cr. 193 KIIK VYkpainn
3a0e3MeuyoTh  HANCKHUNA  MpOLECyalbHUl  MeXaHi3M  OTpUMAaHHS
i ;mocTiKeHHs oKasis?.

Y HayKOBIif JiTepaTypi HIJIKOM OOTPYHTOBAHO IT1IKPECITIOETHCS, IO
(GyHKIIS 3aXMCHMKa HE MOXe O0OMEKyBaTHCS JIMIIE MaCHBHOIO
IIPUCYTHICTIO UM pearyBaHHsM Ha Jii CTOPOHH 0OBHHYBaueHHs. Moro porb
y CIPOCTYBaHHI MiZ03pH € BU3HAYANBHOI 1 moTpedye peanizanii Ha
npodeciiiHii  OCHOBI, 13 JOTPUMAaHHSIM BCTAHOBJCHUX CTaHIAPTIB
aJIBOKATCHKOI AisTPHOCTI Ta repea0adeHol 3aKOHOM BiIIOBIJaIbHOCTI 3a X
HepoTpuManHs®. Ilo cyTi, Taka JisUIbHICTh HAOMKAETHCA  JIO
NIPaBO3aXUCHOTO PO3CIiAyBaHHS, sIKE BKIIOYAE iHIIIaTHBHE 30MpaHHs Ta
¢ikcanito  (akTHYHUX JaHUX BHUIIPAaBAyBalbHOTO  xapakrepy. Lle
MIJATBEP/PKYE, L0 aJBOKAT y KPUMIHAJBHOMY MPOBA/DKEHHI Mae JisTH
AKTHBHO, BUKOPHUCTOBYIOYM BECh IMOTEHLIAN IHCTUTYTY KPUMIHAJIBHOTO
IIPOLIECYaNbHOTO OKa3yBaHHS /ISl BCTAHOBJICEHHS ITOBHOI Ta 00’ €KTHUBHOI
ICTHHH.

CyuacHi TeHmeHUil 1mdpoBizaiii CycHiJIbCTBA CTaBISTH IMEpe]
a/IBOKaTypOl0 HOBI BUKJIMKH. 3 OIIIsIy Ha Te, 110 OUTBIICTH COLIaIbHO
3HAYYIIMX IPOIECIB 1 KPUMIHANBHO-POTHIIPABHA MisUIBHICTh Jie/ali
OLIbIlIe BiTOOPAXKAIOTHCS Y IIU(PPOBOMY POCTOPI, HEOOXITHUM BUAAETHCS
3aKpIIUICHHS 32 3aXUCHUKOM IIpaBa Ha IPOBEAEHHS OISy KOMIT IOTePHHX
JaHUX. Y HAYKOBill JiTepaTypi CIYIIHO BiA3HAYAE€THCS, MO IUPPOBI
MPUCTPOI 3aJMINAIOTh 3HAYHUKA MACHB CIIZIB, SIKI MOXYTh HaOyBaTh

! Kaninosceka A. B. Jloka3yBaHHS y KPHMIHaJIbHOMY IPOBAIKEHHI
Ha CTaJil TOCYyIOBOTO PO3CHiAyBaHHS: AHUC. ... KaHA. fopun. Hayk: 12.00.09.
Kwuis, 2020. C. 121.

2 KpuMiHaIBHKI IPOIIECy albHHI KOJEKC YKPaiHH : 3aKOH YKpaiHu
Bim 13.04.2012 Ne4651-VI. Bepxosrma Pama VYxkpainm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.

* Macmok O. B. TlpomecyanbHa [isUIBHICTH 3aXWMCHHKA 3
CIPOCTYBaHHS Mif03pH (OOBMHYBAueHHS) : AWC. ... KaHA. IOpUA. HayK:
12.00.09. JIsBiB, 2017. C. 181.

85


http://zakon.rada.gov.ua/laws/show/-4651-17

CTaTycy JI0Ka3iB y KpUMiHaIbHOMY TpoBabkeHHi!. Bixrak 3abesneuenns
MO>KJIHBOCTI aJIBOKaTa 3aKOHHO (hikcyBaty, JIOCTKYBaTH
1l BAKOPUCTOBYBATH Taki JaHi Mae CTaTH OJHHUM i3 KIIOYOBHX HaIlpsMiB
yIOCKOHAJIEHHSI 3aKOHOIaBCTBA.

OcobnuBy AKTYyaJIbHICTh HaOyBae TaKOX iHTerpanis
y TpaBo3axucHy HisuibHICTE MeToniB OSINT — po3Binku 3a BiIKPUTHMH
mkepenamMu®, B yMoBax, KOJIM 3Ha4Ha YaCTHHA JI0Ka30BOi iH(opMallii Moke
Oyt 3m00yTa 3 BIAKPUTUX HU(PPOBHX PECYpPCiB, BaXKINBO 3aKPIHTH
MpolecyaibHl  MOXIIMBOCTI ~ aJBOKaTa BHKOPUCTOBYBaTd Wi  JaHi
y KPUMIHQJBbHOMY TIPOBa/DKEHHI. Y 1bOMY KOHTEKCTI JOIIBHUM
€ BHeceHHs 3MiH 10 cT. 20 3akony Ykpainu «IIpo amBokarypy Ta
a/IBOKaTChbKy JiSUTBHICTBY», 30KpeMa, Y YacTHHI 3aKpilUIeHHs mpaBa
3aXMCHMKAa Ha OMISAJ KOMITIOTEPHUX JaHMX Yy pi3HUX ¢opmax (Bix
BiZieodikcallii 1o OTpUMaHHs HanepoBux Korii). Takuii Kpok crpusiTume
NPUBE/ICHHIO IHCTUTYTY a/IBOKATYPH y BIANOBIIHICTH A0 peanii nudpoBoi
1I00M i MOCUJIEHHIO TapaHTil e(EKTUBHOTO 3aXUCTY MPAB JIFOIMHN-.

Omxe, MpoBiHE 3HAYEHHs y 3a0e3neueHHi e(h)eKTHBHOTO 3aXUCTY
I11103PIOBAHOT0 YM OOBMHYBAYEHOI'0 HAJIEKHUTh 3aXHUCHHUKY, OJJHAK YMHHA
MOJIeTb HOro mpoLecyalbHHX IOBHOBaXEHb JOCI HE Y3TOIUKYETHCH
3 (yHIaMEHTaJIbHUMH 3aCa/IaMU 3MarajibHOCTI Ta piBHOCTI cTopin. [Torpu
Te, UI0 y HAyKOBiil JjiTeparypi Ta CYIOBIH NpaKkTUI[l HEOJHOPA30BO
HaroJIoNIyBajocs Ha MOTpedi pO3MIMPEHHs MPOLECYaIbHIX MOXKIMBOCTEH
aJiBOKaTa, OUIBIIICTH  BIJOBIAHMX  PEKOMEHJAIINH  3aJUIIAETHCS
Hepeai30BaHOW. AHaJI3 MPaBO3aCTOCOBHOI MPAKTHKH CBIYUTH IIPO Te,
L0 aKTUBHICTh 3aXUCHUKIB Y BHKOPHCTAHHI HAJaHMX 3aKOHOM CIIOCO0IB
OTPUMAaHHS JIOKa3iB € HEJOCTATHHOIO, IO HEPIAKO IMPHU3BOAMUTH JIO
(hopMarbHOTO MiIXOAY Y 3/AiHCHEHHI 3aXUCTY.

! Hazapeuko JI. M. Hamnpsamu BUKOpHCTaHHS LU(POBOI

KPMMIHAJTICTHKK B YMOBaX BOEHHOTO CTaHy. [Hghopmauitini mooentooui
mexHon02i, cucmemu ma Komniexcu: V MIKHApOJHA HAYKOBO-NPAKTHYHA
koH(pepenmisa. 18-19 xsitHa 2024 p., YUepkacu, VYkpaina. Yepkacu :
Uepkacbkuil HalliOHATBHUHN yHiBepcUTeT iMeHi bormana XMempHUIIBKOTO.
2024. C. 143-145.

2 Topbac O. O. OSINT mpu po3CIigyBaHHI KPHMiHAJIBHUX
TpaBoONOpyIIeHb : miapyyHuk. Oxeca : Bumapauiteo «tOpuanka», 2024.
180 c.

3 TIpo amBOKATypy Ta aJBOKATCHKY MisUIBHICTB : 3aKOH YKpaiHM Bif
5 mumas 2012 p. Ne 5076-VI. Bepxopra Pama VYxkpaiam. URL:
https://zakon.rada.gov.ua/laws/show/5076-17#Text.
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30KkpeMa, HEIOCTaTHBO IIOBHO BHKOPHUCTOBYETHCSI IHCTPYMEHT
TUMYAcOBOTO JOCTYITy O pededl i JOKyMEHTIB, X04Ya CyJ0Ba IpaKTHKa
HaJa€ TO3WTUBHI MpPUKIaAM Horo 3actocyBaHHs. [lomiOHa cuTyamis
CITOCTEPIraeThCs 1 Ha erami oOpaHHsS 3allO0DKHOTO 3aXO0Jy: aJBOKATH HE
3aBXKIM HAJIE)KHO OOIPYHTOBYIOTH ICHYBaHHS OOCTaBWH, IO MOIJIKM O
3YMOBUTH 3aCTOCYBaHHS OUIBII ~ M’SKOTO  3aloOKHOTO  3aXony,
00MEXYIOUHCH JINIIIE 3araTbHUMH JJOBOJIaMH. Taka MacuBHICTh CyIepeurTh
3aBJIAHHSIM CTOPOHHM 3aXHCTY ¢ 3HIKY€E €(EeKTHBHICTh KPUMIHAJIBHOTO
MPOLIECYAIFHOTO JIOKa3yBaHHS.

OxpeMoi yBaru 3aciyroBye nuTaHHs ¢ikcaiii 1udpoBUX JaHUX SK
OIHOTO 3 HAWMEPCHEeKTUBHINIMX CIIOCOOIB  OTPUMaHHS  JJOKa30BOT
iHdopMariii. 3 orysay Ha IHTCHCUBHUIA PO3BUTOK IU(PPOBOTO CEPEIOBHUIINA,
JIOLIBHUM BHJA€ThCS BHECEHHs 3MiH 10 cT. 20 3akoHy Ykpainu «IIpo
a/IBOKaTypy Ta aJBOKATCHKY JISUIbHICTBY 13 3aKPIMJICHHSIM 32 aJBOKATOM
npaBa 3AiHCHIOBATH OIJISAJ KOMIT IOTEPHUX AaHUX y (opMax, MpHIATHUX
A TTpoHeCyajlbHOTO  BUKOPHUCTaHHA. Take oOHOBJIEHHS JO3BOJIUTH
aJanTyBaTH aJBOKATChKY JMisNIBHICTh 1O CYyYaCHHUX peaiild, MOCHINUTh
rapaHTii 3aXUCTY MTPaB JIOAWHH Ta CIIPUATUME 3MILIHEHHIO IeMOKPATHYHUX
3aca] ~ KpUMIHAJBHOI'O  CyHOuYMHCTBa. [lopymena mpobiemaTHka
€ HA/I3BUYANHHO AaKTyaJbHOK Ta MOTPeOye MOJAJIbIIOI JAOKTPHUHAIBHOT
PO3pOOKH i HOPMATUBHOTO BIOCKOHAJICHHS.

He oMuHaI0Th CBOEIO yBaror BYEHI i OKpeMi acleKTH 3/ ICHEeHHS
JOCYIOBOTO PO3CIiAyBaHHSA B OCOOJMBHX MPABOBHX PEXHUMAaX, 30KpeMa
B YMOBax BOEHHOTO cTaHy. L[i mUTaHHS JOBOJI IPYHTOBHO BHUCBITJIICEHO
B pobotax C. €. Abmamcbkoro, O. O. boumapenka, [. B. I'moBiok,
O. M. [Ipo3znoBa, B. A.3aBtypa, T.O.JlockyroBa, I.C. Orepyk,
B. B. Poranecbkoi, O. B. Tapan, TI'.K. Terepsarauk, T.TI. ®ominoi,
0.0. IOxHa Ta iHmHX.

OxpeMi acmeKTH MPOBEIACHHS CIITIUX (PO3IIYKOBHX) Ta IHIINX
npolecyalbHHX Jifl B yMOBaX IIPaBOBOTO PEXHUMY BOEHHOI'O CTaHY
BUCBiTIEHO B poGorax I B.Yepmmuenka Ta A. A. Manomn!,

' Yepunuenko 1. B., Mamona A. A. OcoOGmMBOCTI NPOBENEHHS
chimunx (pO3UIYKOBHX) Jiif B yYMOBaX BOEHHOTO CTaHY. AHAnimuyHo-
nopienanvbre npasoznascmeso. 2023. Ne 2. C. 358-363.
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I. ®. JlitBinoBoi,  A. A. Mamxinoi',  JI. M. Jlo6ait?, M. . Ky,
IO. B. Tepemenxo ta A. C. Cumuyxka®, C. P. Tariesa, M. C. [Ty3upboBa Ta
C.B.Isamka* Ta in. BogHowac ciigi 3a3sHauMTH, 10 NPaBOBI
1 opraHizaliifHO-TaKTU4HI 3acaiy 3AIHCHEHHs CIT4nX (PO3IIYKOBHX) Ta
IHOIMX TPOIECyaJbHUX [ 3a y4YacTI0 3aXMCHHKAa B yMOBaX BOEHHOTO
CTaHy 3aJUIIAIOTHCS MAJIOMOCTI[PKEHUMH Y BITUM3HSHIA FOPHIMYHIN
Haymi. [le#t acnexr HaOyBae 0COOIMBOTO 3HAYEHHS 3 OTJISAY Ha CIIEUQIKY
BOEHHOTO CTaHy, KW 3yMOBIIOE MOTpeOy B ajanTarii rapaHTid mpas
i CBOOO/I JTFOMUHHM JI0 YMOB ITOCUJICHUX OOMEKCHb 1 TTIIBHIICHIX BUMOT JI0
€(eKTUBHOCTI KPUMIHAJIBHOTO TIEPECITi Ty BaHHS.

Bu3Hauarounch i3 mpaBOBUMY Ta OpraHi3aliiHIMU 3acaaMy y4acTi
3aXMCHMKAa Yy MPOBEAEHHI  ciiguux  (PO3IIYKOBHX) Ta  IHIIMX
NpOLECYaTbHUX i B yMOBaxX BOEHHOTO CTaHy, CINiJ| 3a3HAYUTH, IO
HalO1Ib11i TPYAHOLII BUHUKAIOTh Y paiioHaX akTUBHUX OoHoBUX Aiil. Came
TaM CIIOCTEPITa€ThCS BIIMIHHICTD Yy TPaKTHI[l MPOBEACHHS TaKWX i,
00yMOBIIeHa OOMEXEHHM JIOCTYIIOM 10 MiCIsl TOJil, YCKJIaJHEHHSIM
npolecyaibHOT KOMYHIKaIil Ta HEOOXiJHICTIO BpaxyBaHHsS OCOOJIMBHX
yMoB Oe3neku. BonHovac y perioHax, jie BOEHHI Jil HE MalOTh aKTHBHOTO
XapakTepy, OPTraHd [OCYHOBOTO PO3CHiAyBaHHS, OpraHM Mi3HAHHS Ta
IPOKypaTypa, sK IpPaBUIO, BHMAaraioTh HEYXWJIBHOTO JOTPUMAaHHIA
3arajJibHUX 3acajl KPUMIHAIBHOTO TNpoBajpKeHHs, nependauenux KIIK
VYkpainu.

U JliteinoBa 1. @., Mamuxiga A. A. OcoGIMBOCTi NpPOBEICHHS
JEeSKUX CiquuX (pO3IIYKOBHX) i B yMOBaxX BOEHHOTO cTaHy. Haykogi
npayi Hayionanvnozo asiayitinoeo yuigepcumemy. Cepis: FOpuouunuii
sicnux «llosimpane i kocmiune npagoy. 2023. Ne 3 (68). C. 223-229. DOL:
https://doi.org/10.18372/2307-9061.68.17996.

2 JIitBinosa 1. ®@., JIo6ait JI. M. OcoGmIBOCTI IpOBEACHHS OOIIYKY
a00 OIJIAIy *KUTJIA UM 1HIIIOTO BOJIOIIHHSI OCOOM B YMOBaX BOEHHOI'O CTaHy
B Ykpaini. Hayxosi npayi Hayionanvnozco asiayitino2o yuieepcumenty.
Cepisa: FOpuouunuii gicnux «llosimpane i xocmiune npagoy. 2022. Ne 4
(65). C. 172-178. DOL: https://doi.org/10.18372/2307-9061.65.17055.

3 Kynuk M. U., Tepemenko FO. B., Cumuayk A. C. IponecyanbHuii
aHaNi3 OCOONMBOCTEH MPOBEACHHS OOIIyKY B YMOBaX BOEHHOTO CTaHY.
Axmyanvui numanus y cyvacuiti nayyi. 2023. NelO (16). C. 341-351.
DOI: https://doi.org/10.52058/2786-6300-2023-10(16)-341-351.

4 Taries C. P., IlysuproB M. C., Ipamko C. B. Hernacui cmigai
(po3mrykoBi) mii B yMOBax BilfHM: OKpeMi TEOPETHYHI Ta MPaKTUYHI
aciekt (wactuna II). Awarimuuno-nopisHanvhe npagosnascmeo. 2023.
No 2. C. 454-459. DOIL: https://doi.org/10.24144/2788-6018.2023.02.79.
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OcobnmBocTi  AiSUIBHOCTI 3aXHUCHHUKIB Yy KpUMIHAIEHOMY
MPOBaXKEHHI B YMOBaX BOEHHOTO CTaHY 3HAYHOIO MipOI0 3yMOBJICHI THMH
K YMHHUKAMH, SKi KapJWHAJIBHO BIUIMHYJIH HA XHUTTSA BCIX TPOMAsiH
VYxpainu. Best cuctema kpumiHanbHOI FOCTHIII Oynia MmocTaBlieHa Iepen
MTO/IBIMHUM 3aBJAHHSIM: 3 OJHOTO OOKy — 3a0e3meunTH Oe3MepepBHICTh
3MIHCHEHHS MpaBOCYyAAS Ta peali3alifo IPHHIUIY HEBIIBOPOTHOCTI
BiJINOBIJAJIFHOCTI 38 BUMHEH] KpUMiHAJIbHI IIPABOITOPYILEHHS, 8 3 1HIIOTO —
rapaHTyBaTH Oe3MeKy BCiX yJaCHHKIB MPOIECy.

3 ormsamy Ha oOCTaBMHM IIMpOKOMacmTabHoi 30poiHoi arpecii,
3HAYHA KUTbKICTh aIBOKATIB Oyi1a MoOiTi30BaHa a00 JOOPOBIIBHO BCTYIIHIIA
no naB 30poitHnx Cun YkpalHu Ta cuil TeputopianbHoi oboponu. lle
Oe3rocepe/IHbO BIUIMHYJIO Ha MOXJIMBICTD X y4YacTi y KpUMIHaJIBHHX
NPOBaUKEHHSX. SIK CBIIUUTH aHAMI3 CIIiA4Y01 Ta CyA0BOI IPAKTUKH, y HU3II
BUIIAJKIB MJ03pIOBaHl Il 0OBMHYBaueHi 3MylleHi Oyl 3BepTaTucs
3 KJIOMOTaHHSMH MNP0 NPU3HAYCHHS IM 3aXHMCHHUKIB 13 pEerioHaJIbHUX
LIEHTPiB 3 HaJaHHA OE30IUIATHOI BTOPMHHOI IPaBOBOi Jomomoru'.
[TpuuuHOIO 1IFOTO OYIIO Te, 110 aIBOKATH, SIKI Opalii y4acTh Y KOHKPETHHX
KPUMIHAJIBHUX TPOBAKEHHAX, y 3B’A3Ky 3 BHUKOHAHHSM 3aBHAHb 13
3aXHMCTy TEPUTOPIAIBLHOT LIJICHOCTI Ta BiAcivi 30poiiHoil arpecii, paktnuHo
OyJiu 1030aBIIeHI MOXKIIMBOCTI OpaTH y4acTh y TPOLECYallbHUX JIisIX HABITh
y PEXMMi BiZIEOKOH(pEpPeHIIiiZ.

Hepinkumu € cuTyarii, KOJM aJgBOKATH, OIHHHUBIIKNCH Ha
TUMYaCOBO OKYIIOBaHUX TEPUTOPIAX, OyJIM 3MyIIEHI IPUIMHATH HaJaHHS
MPaBHUYOI JOIMMOMOIU CBOIM KJIi€HTaM. Y TaKOMy pasi IMiJZ03pIoBaHi Ta
00BHHYBaueHI 3MyIIeHI OyJad 3BEepTAaTHCS [0 CHA4uX CyIdiB i3
KJIOIIOTAHHSAMH PO 3aJy4eHHS HOBHX NPEICTABHHKIB YU 3aXMCHHKIB, 110
0e3MmocepeIHbO CBIIYMIIO MPO YCKIAAHEHHS peaizamii KOHCTHTYLIHHOTO

NpaBa Ha 3aXMCT B yMOBAXx BiliHW’.

! VxBana XMeIBHHUIIBKOTO MiCBKPAaHOHHOTO Cymy XMEIBHHIBKOL
obmacti Bim 20 TpaBus 2022 p., y cmpaBi Ne 686/7197/22. €auuunii
JepkaBHHUN peecTp cymoBux pimreHb. URL: https:/reyestr.court.gov.ua/
Review/104424377.

2 YxBana 3acTaBHIBCHKOTO PaiOHHOTO Ccyay UepHiBebKOi 00IacTi
Bixm 06 mrororo 2023 p., y cmpaBi Ne 716/885/17. €nuauii nepxaBHUH
peectp CyIOBHX pilIeHb. URL: https://reyestr.court.gov.ua/
Review/108792961.

3 YxBana HoBomockoBcbkOro MiCBKPaiOHHOTO cyny
HuinporierpoBepkoi  obmacti Bix 27 Bepechs 2022 p., y cmpasi
Ne 428/904/22. €muaunii nepkaBHHH peecTp cynoBux pimenb. URL:
https://reyestr.court.gov.ua/Review/106490446.
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3 MeToro 3a0e3medeHHsT 0COOMCTOI OC3MEKH YYacHUKIB IIPOIECY,
a TaKOX Yy 3B’A3Ky 3 OO’€KTHBHOIO HEMOXJIMBICTIO  3/iHCHEHHS
MIPaBOCY VIS CylaMH B pallOHaX aKTUBHHMX OOMOBHIX Iiif, Ha mijcrasi 4. 7
cr. 147 3akony VYkpaimm «lIIpo cymoyctpii i craryc cyamiB» Ta
BIJMOBIIHUX po3nopsypkeHb ['onoBu BepxoBaoro Cyny TepuTopialibHY
MiJCyIHICT 0araThbOX KpPUMIHAIBHHX IpOBa/DKeHb Oyino 3miHeHo. Lli
0o0CTaBMHM, Yy TOETHAHHI 3 MacOBUMH BHYTPIIIHIMH  MirpamisMu
HaCeJIeHHSI, 3yMOBHUJIM 3HAYHE 3pOCTaHHS KUIBKOCTI KJIONOTaHb 3aXHMCHUKIB
po  TpOBEICHHS  cmigunx  (po3mykoBMx)  Aid  y dopmari
BifieokoH pepenuii. BinnosiaHo, 30inpmmnacs 1 KijgbKiCTh 3B€pHEHbB I110JI0
pO3MIISAAY CKapr CHiJYUMU CYAJSIMH, a TaKOX MPOBEICHHS CYyIOBUX
3aciflaHb y PeXMMi JUCTAHIIHHOI y4acTi, 110 CTAIO KIIFOYOBUM YNHHUKOM
3a0e3neyeHHs] Oe3MepepBHOCTI KPHUMIHAJIBHOTO TMpPOLECY B YMOBax
BOEHHOIO CTaHy'.

[TpoBenenHs ciigumx (PO3LIYKOBUX) MAid 1 PO3IJSN KIOMOTaHb
y pexumi BigeokoH(EpeHIlii CTAHOBIATH JIHINE OMHY 3 aKTyaJbHHX
IUIOIIMH  Cy4acHOi MpaKkTHKW. Bce wacTimie agBoKaTd 3MYIICHI
OCKap)KyBaTH O€3MisIbHICTh OpraHiB JOCYAOBOIO PO3CIiILyBaHHS, IO
MPOSIBIISIETECS. Y HEBHECEHHI Bigomoctedt mo €EPJIP abo BiaMoBi
y 3JiiicHEHHI OKpeMHX Tpolecyanbuux fiii>. Cy0Ba NpaKkTUKa 3acBiguye:
y BHIAJKaX BIACYTHOCTI 3aXHCHHKA ITi[1 YaC PO3MIISAY TAKUX CKapr Ciimadi
CyIi, SIK IPaBUJIO, BIIMOBIISAIOTE ¥ 1X 3aJ0BOJICHHI. YXBaJld IPYHTYIOTHCS
Ha TOMY, [0 IIUTAHHS IPOBEAEHHS Y1 HETIPOBEAEHHS CJIA401 Aii HaJIeKHUTh
J0 IHCKPEeLifHMX MOBHOBa)KEHb CIITYOro, a Cyl He YIOBHOBA)XCHUH
JlaBaTH BKa3IBKM IMOJ0 iX BupimieHHs. [lomiOHUN miAXix y3ropKyeTbes

! Vxpana 1llapropoacskoro paiioHHOro cymy BiHHHMIBKOI 06aacTi
Bix 26 rpymas 2022 p., y cropasi Ne607/13848/20. €nunuii nepxaBHUM
peectp  CyIOBUX  pIIICHb. URL: https://reyestr.court.gov.ua/
Review/108071946; VYxBanma OXTHPCHKOTO MICHKPAHOHHOTO — CYIy
Cymcbkoi obmaci Bix 29 cepmst 2023 p., y cmpasi Ne 583/765/23. € muanit
nepxaBHHAN peectp cymoBux pimeHb. URL: https:/reyestr.court.gov.ua/
Review/113117709.

2 Vxpana llleBueHKIBCEKOTO paiioHHOro cymy Micrta Kuesa Binm 28
motoro 2023 p., y cmupasi Ne761/26590/22. €qunanii nepKaBHAN PEeCTp
cynoBux pimenb. URL: https://reyestr.court.gov.ua/Review/109547075;
VYxBanma OXTHpcbKOro MichkpaionHOro cymay Cymcbkoi oOmacti Binx
26 xBiTHA 2023 p., y cnpasi Ne583/113/23. €auunii nepxaBHUNA peecTp
cynosux pimens. URL: https:/reyestr.court.gov.ua/Review/110461136.
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3 mosumicro KacamiiiHoro kpuminansHoro cyay';?. BomHodac I03UTHBHAM
ACIIEKTOM € MOXJIMBICTh AMEISAIITHOTO OCKap)KEHHS PIllICHb BiITOBIIHO
no umor ct.ct. 303, 304 KIIK Vkpainwm, mo 3abe3rnedye 0aTKOBE
BTiJIEHHS TIPUHLMIY 3MaraibHocTi cropin >. Ile, Ha Hamy aymKy,
€ JIOJIATKOBHMM 3aCBiTUEHHSM il 3aCajd 3MarajibHOCTi CTOPIH.

Cepen ocoOnuBOCTEH 3IHCHEHHS KPUMIHAJIBHOTO ITPOBAPKEHHS
y BOEHHHUH MEPiOj] BAPTO BiI3HAYNTH 3aKOHOABYEC 3aKPIIUICHH ITiICTAB VIS
HWOro 3ymUHEHHS Yy pa3i MoOLTi3alil OOBHHYBauCHOTO a00 YXBaJICHHS
KOMIICTCHTHUM OpPTaHOM pIllICHHS MpO Tepeaady Horo s OOMiHy SK
BiliICPKOBOITOJIOHCHOTO 3a HAsSBHOCTI MUCBMOBOI 3rogud. Ha mpakrwii
3aXMCHUKH JICJaJIi YacTillle 3BEPTAIOTHCS 3 BiMOBITHAMHU KJIOMOTAHHAMH,
0 TMIATBEPIKYE aKTyalbHICTh I1i€l mpoOnmematuku. Taki cuTyarrii
CTBOPIOIOTH ISl CYJIOBOI CHCTEMH YKpaiHW IMPUHIUIIOBO HOBI BHKIIUKH,
a/pke 3  OfHOro OOKY, JeprkaBa 3000B’s13aHa rapaHTyBaTH 000POHO3IATHICTh
1 3aXMCT CYBEpCHITETy, a 3 IHIIOr0 — 3a0e3leuyBaTH JIOTPUMAHHS
NPOIIECYaIbHUX TapaHTIM MpaB JIIOMMHU. Y IMX YMOBaX OCOOJIMBOI Baru
HaOyBae IMOIIYK ONTUMAIBFHOTO 0alaHCy MiXK HalllOHAIBHOI 0E3NEeKOr0 Ta
npaBaMH YYacHHKIB KpMMIHAJILHOTO Hpouecy”.

Cepen  BaX/IMBUX  3aKOHOJABYMX  HOBEJ, SKi  ICTOTHO
TpaHchopMyBamM OKpeMi aCHeKTH 3IICHEHHS CyIOYHMHCTBA, CIIiJ
BHOKPEMHUTH 3aIlIPOBAKCHHSI HOBHX CIIOCOOIB iH()OPMYBaHHS yYaCHHKIB
KPUMIHAJIILHOTO IPOBA/DKEHHs. Biaremep mnependadyeHo MOKIUBICTh

! Vxsana IlleBueHKiBCHKOTO paiioHHOro cyay Micta Kuesa Bin

28 motoro 2023 p., y crpasi Ne761/26590/22. € qunwuii nepxaBHUMA peecTp
cynoBux pimtens. URL: https:/reyestr.court.gov.ua/Review/109547075.

2 Orusn cynoBoi MpakTUKK KacamifiHOTO KpUMIiHATBHOTO CyIy.
Pitennst, BHeceni g0 €JIPCP, 3a kBiteHb 2023 poky / ymopsa.: Biaia
aHanmiTHgHOI Ta mpaBoBoi pobotm KacamifiHOro KpUMiHAIBHOTO CyAy
YIpaBIiHHAS aHATITHYHOI TOTIOMOTH KacamiiHuM cynam Ta Bemukiit [lamati
BepxoBHoro Cyny pemapTaMeHTy AaHANITHYHOI Ta TPaBOBOI POOOTH;
cekpetap Ilepmoi cymoBoi mamatu KacamiifHOTO KpUMIHAIBHOTO CYIY,
kaHn. fopua. Hayk H. O. Arrontok. Kuis, 2023. C. 50-51.

* Vxsana Kwuiscpkoro anensmiiinoro cymy Big 16 ciums 2023 p.,
y cmpasi Ne761/26590/22. €muHnit nep>kaBHUA PEECTP CYAOBHUX PIiIlICHb.
URL: https://reyestr.court.gov.ua/Review/108669533#.

* KpuminanpHuii npolecyanbHuii Kogeke YKpaiHu : 3akoH YKpaiHu
Bim 13.04.2012 Ne 4651-VI. Bepxona Pama Vkpaimm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17; YxBana JIynekoro
MichKpaiioHHOTO cyny BosmmHcpkoi oGmacti Bim 11 Bepecns 2023 p.,
y cnpasi Ne 161/13215/23. €nunuii nep>kaBHUI PeecTp CyAOBHUX DillleHb.
URL: https://reyestr.court.gov.ua/ Review/113341441.
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TIOBIJOMJICHHSI CTOPiH NP0 PO3TJIS CIpaBH uepe3 €auHUN Jiep)KaBHUN
BeOIOpTa €JIEeKTPOHHUX ITOCIYT, 30KpeMa 3a JIONOMOTOK MOOLIEHOTO
3aCTOCYHKY «/[lis», a TakoX OTpUMaHHs B €JIEKTPOHHIH (GopMi CyIOBHX
pIIIEHb i BUKOHABYMX JAOKYMEHTIB. Li 3MiHM CripsAMOBaHi Ha IiABHIICHHS
PIiBHSI IOCTYIHOCTI paBoCyA/s Ta U(poBi3aliro KOMyHIKaIlil Mi’K CyI0OM
i y4acHmKamu mpouecy'.

[leBHMX KOpEeKTHB 3a3Hayia 1 MISJIBHICTH 3aXHCHHMKA Ha eTaIi
JIOCYJIOBOTO PO3CIiAyBaHHS Ta Ji3HAHHS, OCOOJIMBO B YACTHHI ydYacTi
y cuigunx (po3IIYyKOBHX) MifX. AHami3 TNpakTHKA CBIIUUTh, IIO
MPOBEJICHHSI JIOMHTIB, OMISAIB YU CIIJUUX EKCIEPUMEHTIB HEPiJKO
TepepuBacThcs uepe3 Oes3rmocepesHi 3arpo3u JKUTTIO Ta 370pOB’I0
YUYaCHHUKIB TNpPOIIECy, 30KpeMa Iijl 4ac OTOJIOIICHHS TOBITPSHUX TPHBOT.
Taxi 06cTaBUHN 00’ €KTUBHO 3HUKYIOTh €(DeKTHBHICTb IIPOLIECYaTbHUX Jil
1 BIUIMBAIOTh HAa IXHIO pe3yJbTAaTUBHICTh. 3aXUCHHUK, Iepe0yBarouu
y PIBHO3HAYHUX YMOBAax i3 IMpEJCTaBHUKAMH CTOPOHH OOBHHYBad€HHS,
TaKOXX CTHKA€TbCA 3 TPYAHOLIAMU Yy peai3auii CcBOIX (yHKLiH, M0
3arajioM MO3HA4YaeThCs Ha SIKOCTI JOCYJOBOTO PO3CIimyBaHHS. Y 3B’S3KY
3 [UM aKTyali3yeTbcsl moTpeba y BHpOOJICHHI HOBHUX OpraHi3aliifHO-
TAKTHYHMX ITIAXOMIB 10 [IPOBECHHS PO3CIIilyBaHb y BOEHHHIT EpioJ.

3 MOYaTKOM BOEHHOT'O CTAHy NMOLIMPEHHS HaOyJa i ajJbTepHATHBHA
MpaKTHKa 3MiHU 3aro0ikHOTo 3axoay Ha mifcrtasi cT. 616 KIIK Ykpainu.
VY TakMxX BHIIAJKaxX 3aXUCHUKH 3BEPTAIOTHCS SK 1O IPOKYPOPIB, TaK
1 Oe3mocepeHbO JIO CIIUUX CYIJUB 3 KIONOTaHHSAMH TIPO 3aMiHy
JOMAIIHBOTO ~ apelTy Ha  OocoOMCTe  3000B’s3aHHA Y 3B’SBKY
3 mepeOyBaHHSAM TMiJO3PIOBAHOTO B 30HI aKTUBHHUX OoifoBux mii. [Ipu
BOMY CYyIOBa IIPaKTHKAa JEMOHCTPYE BHIIAJIKH, KONH 3aXUCHUKH
OOIpYyHTOBYBAJM HEJONIIBHICTH JOMAIIHBOIO apeliTy  HAasBHICTIO
KOMEHIAHTCBKOI TOAMHHM, s5Ka (AaKTHYHO IyOiroBana OOMEKEHHS,
BCTAHOBJICHI 3aIIO0IKHUM 3aX0I0MZ.

CxnagHomi y (yHKIIOHyBaHHI KPHMIHAJIBHOI FOCTHIII y Tepion
BOEHHOTO CTaHy BHUSIBIISTIOTHCS TAKOXK Y (PaKTHUHIN BiICYTHOCTI MaTepialiB

' TIpo BHeceHHa 3MiH 1m0 3axoHy Ykpaimm «IIpo cymoycTpiii

1 CTaTyc CyUIiB» IIOJO JIOJATKOBUX CITOCOOIB iH(GOPMYBaHHS PO CYIOBI
CIIpaBH Ta TIPOBEICHHA 300piB CyImiB B yMOBaX BOEHHOTO YH
HaJ3BHYAHOTO CTaHy : 3akoH YkpaiHu Bim 27.07.2022 Ne2461-IX.
BepxoBna Pana Yxkpaiau. URL: https://zakon.rada.gov.ua/laws/show/2461-
20#Text.

2 Vxpana CosoM’ SHCBKOTO palioHHOoro cyay M. Kuesa Bin 12 ceprus
2022 p., y copasi Ne760/10006/22. €auuuii aep>KaBHUH PEECTP CYIOBHX
pimens. URL: https://reyestr.court.gov.ua/Review/105708826.
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OKPEeMHX KpPHMiHAJGHAX TPOBADKCHb Yy PO3MOPS/DKEHHI  OpraHiB
JIOCYIOBOTO PO3CIIyBaHHS. 3a TaKMX YMOB CaM¢ 3aXHCHUKH iHII[IIOIOTh
3ax0JM, CHOpsSMOBaHI Ha 1IX BiAHOBIECHHS. 30Kpema, y cmpaBi No
220/2177/21 anBokar ImojaB KIJIOMOTaHHS PO BiJJHOBJICHHS MaTepialis,
BUKOPHMCTAaBIIM KOIii, BUTOTOBJIIEHI HHMM Yy mopsaky cr. 290 KIIK
Vkpainu !. TlomiOHa npakTuka Hapa3i He Ma€ CHCTEMHOTO XapaKTepy
1 371e0UIBIIOTO 3aleXuTh BiA cTpaTerii 3aXxucTy Ta Bousi KiieHTa. e
MOSICHIOETBCSI THM, 11O (DYHKIIiS 3aXMCHUKA 30CEPEIDKYETHCS IEpelyciM Ha
KOHTpPOJII 32 JOTPUMAaHHSM  MpOIECyalbHUX  TapaHTii 1 mpas
MiJIO3PIOBAHOTO,  TOJI  SIK  3aBJAHHS  BCTAHOBJEHHS  ICTHHH
y KpPUMIHAJbHOMY MpPOBA/UKEHHI 3aJIMINAEThCS 11032 MeXaMH HOro
npodeciiiHuX 000B’SI3KIB.

Omxe, B yMOBax BOEHHOTO CTaHy KpUMIHAJBHE IPOIIECYyalbHE
3aKOHO/IaBCTBO YKpaiHU 3a3Hallo CYyTTEBUX TpaHchopmariil. Ycs cuctema
KpPUMiHaJIBbHOT OCTHIIT Oysia MOCTaBjeHa Nepell Ha/J3BUYaiiHO CKJIAJIHUM
3aBJIAHHSIM — OJTHOYACHUM 3a0e3MedeHHsIM MPHHIMITY HEBiJIBOPOTHOCTI
KPUMiHaJILHOT Bi/INMOBIJaJIbHOCTI 32 BUYMHEHI 3JI0YMHH Ta IapaHTYBaHHSIM
Oe3leKky YYaCHUKIB KPUMIHANBHOTO CyJIO4YMHCTBA. Peamizaliiio 1poro
3aBJIaHHS YCKJIaJHUIIM 00’ €KTHBHI (DaKTOPH BOEHHOT 0OCTaHOBKH, 30KpeMa,
(dakTH TOpyLICHHS 3aKOHIB 1 3BM4YAiB BilHM, a TaKOX HEOOXIIHICTh
pearyBaHHs Ha TIOCTilHI MOBITPSIHI TPUBOTH Ta iHIIII 3arPO3H OE3IEKOBOMY
cepenoBuily. JI0AaTKOBUM YHHHUKOM CTajla Yy4acTh 3HAYHOI KUIBKOCTI
a/IBOKATIB Y 3aXUCTI CYBEPEHITETY W TEpPUTOPIANBHOI [LTICHOCTI IePKABU
y cknagi 30poitaux Cuin Ykpainu ta Cuil TeputopiaiibHOT 000pOHH, IO
B OKPEMHUX BHIAJKaX HPHU3BENO 10 NPU3YNUHEHHS CYIOBHX IIPOBAIKEHbD
y 3B’s3Ky 31 BcTynoM oOBHHYBa4deHuX 10 JaB 3CY uM iX mepenauero st
00MiHY SIK BIHCHKOBOITOJIOHEHUX.

AmHami3 MaTepianiB aJBOKAaTCHKOi, CIiA40i Ta CyHOBOi IPaKTHKU
J03BOJIIE BHOKPEMHTH HH3KY KJIIOYOBHUX TEHIEHLIH Yy PO3BHTKY
KPUMIHAJIBHOT'O MPOLECYAIBHOTO CYAOYMHCTBA ITiJ] YaC BOEHHOTO CTaHy.
[epenycim e — mudposizamis MPaBOCYIAA, IO OXOIUTIOE TPOBEICHHS
CyIOBHX 3aCiJaHb Ta PO3MIIAI KIOMOTaHb y pPEXHMi BilCOKOH(EpEeHTIii,
JMCTAHLINHY ydYacTh 3aXMCHHKA y TPOLECYaJbHUX IisX 32 IOIMOMOTO0
CydacHHX TEXHIYHHX 3acOo0iB, YIPOBA/DKCHHS EIEKTPOHHUX CIIOCO0IB
TIOBIIOMJICHHSI YYacHHUKIB CIIpaB depe3 CIWHUIA AepKaBHHUI BeOmopTai
CIeKTPOHHUX TMOCHYr 1 MOOIMBHMH 3acToCyHOK «Jlis», a Takox

! VxBana BenMkoHOBOCINKIBCHKOTO paiioHHOTO Cymy JIOHENBKOi
obmacti Bim 28 BepecHs 2023 p., y cmpasi Ne220/2177/21. €nuumit
JepxaBHAN peecTp cynoBux pimensb. URL: https:/reyestr.court.gov.ua/
Review/113786038.
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30epekeHHsT MpoIecyaJbHUX MaTepiaiiB y mmdposiit dopmi. [Ipyroro
TEHJICHIII€I0 € MOUIMPEHHS aJbTCPHATUBHUX MiIXOMIB IO 3aCTOCYBAHHS
3amo0KHUX 3aXOMiB, y TOMY 4YHCIi 1X 3MiHM 4YM CKacyBaHHs
3 ypaxyBaHHSIM OCOOJMBHX OOCTaBMH BOEHHOTO uYacy. TpeTbol —
(dopMyBaHHS ~ TPaKTUKA  BIJHOBICHHS  BTpaueHUX  MaTepiajiiB
KpUMiHAJIBHAX MPOBaJKeHb, 110 HA0yBa€e 0COOIMBOTO 3HAYEHHS B yMOBax
BTpaTH abo IOIIKOPKEHHS JT0Ka30B0i 6asu!.

BupimansHe 3HAaYeHHS Yy CTAHOBJCHHI 3a3HAYCHHUX TCHACHIII
HAJIS)KUTh aJIBOKaTaM-3aXHUCHUKaM, sIKi, peali3ylouu 3acaj il 3MarajibHOCTi
Ta PIBHOCTI CTOpiH, NparHyTh 3a0€3MeUnTH JOCSTHEHHS 3aB/aHb
KPUMIHANBHOTO ~ MPOBA/UKEHHS  MOMPH  OYEBHIHMI  aucOanaHc
y TPOIECYaTbHUX MOXIHMBOCTAX CTOPOHH OOBHHYBAa4YCHHS Ta CTOPOHH
3aXUCTY.

He MoXHa OMHMHYTH YBarow TaKoXX 1 BBEJIeHHsS B YKpaiHi
24 mororo 2022 poky Ykazom [Ipesunenta Ykpainu Ne64/2022 npaBoBoro
PEXKMUMY BOEHHOI'O CTaHy, IO JOIYCTUJIO 3aCTOCYBaHHSA MexaHi3my
0OMEXEHHsI KOHCTUTYIIIMHHMX TMpaBa 1 CBOOOM JIOAMHH 1 IPOMaJSTHHHA
(3okpema, mnepenbauenux cr.ct. 30-34, 38, 39, 41-44, 53 Koucruryuil
Vkpainu) 2. OcobIuBiCTIO 3aKOHOIABYHX 3MiH NEPIOLy il BOEHHOrO CTaHy
€ orojouieHHs Yxka3om Ilpesupenta VYikpainm Ne65/2022 3aranbHOl
MoGimizari .

AmHaii3 cTaHy 3aXMCTy KOHCTHTYLIHHMX IpaB 1 CBOOOJ JIIOJMHU
1 TpoMajissHMHA aJBOKaTaMH, sIKI HanalTh npodeciiiHy mpaBHUYY
jgonoMory BianoBimHO g0 cT. 131-2 Koncturymii Ykpainu, Hanae
MOJKJIUBICTh JIHTH BUCHOBKY PO OOMEXEHHS OKPEMHX KOHCTHUTYIIHHHX
npaB, 3aKkpimieHux B crarti 59 KonctuTyuii Yxpainu®. Buliesaznaduene He
MOJKE 3QJIMILIATUCS 11032 YBAarok 1 HAayKOBOI CIUIBHOTH, OCKIJIBKH CT. 59

' Humminekuii JI. O. HoBi TeHAeHIii B MisSNBHOCTI 3aXMCHHKA
B YMOBAaxX BOEHHOTO CTaHY (3a MaTepiaTaMu PaBO3aCTOCOBHOI TPAKTHKH ).
Bicnux Odecvko2o Hayk080-00CNiOHO20 THCMUMYMY CYOOBUX eKCNepmius.
2023. Bum. 14. C. 62-63.

2 TIpo BBeNEHHS BOECHHOTO CTaHy B YKpaiHi : Yka3 IlpesumeHTa
Vkpainu Bix 24.02.2022 p. Ne64/2022. URL: https://www.president.gov.ua/
documents/642022-41397.

3 IIpo szarameHy MoGimizamiro : Yka3 Ilpesumenta Yxpaimu Bin
24.02.2022 p. Ne65/2022. URL: https://www.president.gov.ua/documents/
652022-41653.

4 Koncrutymia Ykpainm : Bimomocti Bepxosmoi Pamum Ykpainu
(BBP), 1996, Ne 30, ct. 141. URL: https://zakon.rada.gov.ua/
laws/show/254%D0%BA/96-%D0%B2%D1%80#Text.
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KoncTtuTy1ii BU3HAUEHO, 1[0 KOXKEH Ma€ MpaBo Ha MpodeciiiHy npaBHUIY
JIOTIOMOT'Y Ta KOKEH € BUIBHUM Y BHOOpI 3aXHMCHHKA CBOIX IpaB, a CT. 64
BU3HAYEHO, II0 B YMOBaX BOEHHOTO a00 HAI3BUYAHHOIO CTAHY HE MOXKE
OyTH 0OMEXEHO MpaBo ocoow, mepeabdaveHe, 30kpema, cT. 59 Korcrutyii
VYkpainu.

CyTb 3a3HAYEHOTO MOPYIICHHS MMOJISITAE B TOMY, III0 8BOKATAM, SKi
€ BiCHKOBO3000B’s13aHMMH, O€3IIOCEPEHBO MiJ Yac HaJaHHs IPaBOBOI
JIOTIOMOTH KJTI€EHTAM MOJEKYAN BPYYatOThCsI OBICTKY PO BUKIMK 10 TLIK
ta CII, a TakoX TPOBOIATHCS BIMHOCHO HMX IHINI [ii, mependaveHi
3akoHoM Ykpainum «[Ipo MoGinmizaiiiHy miAroToeky Ta moGimizamiro»!.
Y KOHTEKCTI JaHOTO MHUTaHHS MOBa HE #Jie PO yXHUJIEHHS Bij MoOimizamii
Ta 3aKJIMK JI0 HEBUKOHAHHSI CBOTO KOHCTUTYIIHOTO 000B’SI3KY 10 3aXHCTY
barekiBumau. MoBa iifie BUKIIIOYHO PO TEXHIYHI JIKBIJAIiO 31 CIIpaBH
a/IBOKaTa, SKUH TNPeNCTaBIIsE IHTEPECH KIIEHTAa, Y TOMY YHCIl 1 B THX
crpaBax, e € O3HaK{ BUMHEHHS KPUMIHAJIBHUX IIPABOIIOPYIICHb.

3a3navyeHa npoOiema He 3auinuiacs i mosa yaroro HamionanbHoi
acoriarii aaBokaTiB Ykpainu. Tak, Pama ajgBokatiB YKpaiHH Y CBOEMY
pitrerni Ne66 Bix 02 cepras 2022 poky «IIpo HEPUITYCTUMICTh TUCKY Ha
a/IBOKATIB [UIIXOM BpPYYEHHS TMOBICTKM MpO TNPHOYTTS B IEHTP
KOMILJICKTYBaHHSI Ta COILIaJbHOI MiITPUMKH B CyJax Ta MPaBOOXOPOHHUX
oprasax Il 4Yac BUKOHAHHS HUMH MpodeciiiHuX 000B’A3KiB» HAroJ0CHIIa,
L0 BPYYEHHS a[BOKATy IOBICTKM MPUOYTH B IIEHTP KOMILICKTYBaHHS Ta
COIaabHOI MIATPUMKH ISl TPH30BY Ha BIHCBKOBY CIIyKOy IIif Yac
3MIMCHCHHS HHM aIBOKATCHKOI JiSUTBHOCTI B HPHUMIIIEHHI CYOy 4YH
B IIPaBOOXOPOHHHX OpraHax, € JisIMH, 10 CB1T4aTh IPO THCK Ha aJBOKaTa
y 3B’S3KY 13 3MIMCHEHHSAM HUM aJBOKATCHKOI AIsUTBHOCTI, IO SK HACIII0K
00MexXye KOHCTHTYIIIfHE MpaBO JIIOAMHH Ha 3aXHCT Ta M030aBsie
3aXHCHUKA MOXKJITMBOCTI HaJCKHUM YMHOM 3IIMCHIOBATH CBOI IpodeciiiHi
000B’13KK>,

Ha 3akoHOmaBUOMy DpiBHI Ha CHOTOJHIIIHIA JCHb IOPYIIEHY
MpoOIEMAaTHKy TMPONOHYBAJIOCS BPETYIIOBATH IOHAMEHINE IBidi.

! IIpo MoOGinmi3aniiiHy MiArOTOBKY Ta MOOGLII3AIiIO : 3aKOH YKpaiHu
Bix 21 xoBTHA 1993 poky Ne3543-XII. URL: https://zakon.rada.gov.ua/
laws/show/3543-12#n420.

2 TIpo HENPUIYCTUMICTh THCKY HA JBOKATIB IUIAXOM BPYYEHHS
MOBICTKH TPO NPUOYTTA B IICHTP KOMIUIGKTYBaHHS Ta COIIiaJbHOI
MATPUMKA B CyJax Ta NPABOOXOPOHHHWX OpraHax I 4ac BUKOHAHHS
HuMH nipodeciitanx 000B’s3kiB» : Pimenns Pagn anBokaTiB YkpaiHu Bix
02 cepmas 2022 poxy Ne 66. URL: https://unba.org.ua/assets/uploads/
legislation/rishennya/2022-08-02-r-shennya-rau-66_62fcfcbedf3d6.pdf.
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21 cepmas Ta 05 BepecHs 2023 poky y Bepxosniit Paxi Ykpaiau Oyino
3apeectpoBano jaBa [Ipoektn 3akoHy I[Ipo BHeceHHS 3MiH 1O 3aKoHY
Vxpainn «[Ipo MoOLTI3amiHy MiArOTOBKY Ta MOOLUTI3amio» Moao
3a0e3redyeHHs] KOXKHOMY IIpaBa Ha 3aXHCT B YMOBaxX BOEHHOTO CTaHy 3a
NeNe9631 Ta 9631-1 Bigmosimmo'.

VY KOXHOMY i3 3alpOIIOHOBAHMX MPOEKTIB 3aKOHY, Cepej iHIIOTrO,
Wnoia MoBa IO HaJaHHS BIJICTPOYKM Bix MoOumizamii Ha mepion
BiliICLKOBOT'O CTaHy NEBHIN KaTeropii ajBokaTiB. MicTuiacs npus’s3ka abo
JI0 3arajJbHOTI0 CTAXYy aJBOKATCHKOI JsUTLHOCTI, 200 10 akTy BKIFOYEHHS
ajBokariB 10 Peectpy anBokaTiB, siKi HaJalOTh OE30MJIATHY BTOPUHHY
MpaBHUYY JOMOMOTY, abo X 70 JaTH BKIFOYECHHS BiJOMOCTEW Mpo
aJIBOKATIB 10 €IMHOTO PEECTPY aIBOKATIB Y KpaiHU.

IIpore, HAyKOBO-EKCIIEPTHUMU BUCHOBKaMHU ['0JIOBHOIO HayKOBO-
eKcrepTHOrO yrpaBiiHHs Amnapaty BepxoBHoi Pamu Ykpainu oOujasa
OpOEKTH 3aKkoHy Oynd BU3HAHI TaKMMH, 10 MICTATh TICBHI
JUCKpUMIHALlIfHI yMOBM Ta TOTPEOYIOTh  TEXHIYHO-IOPUAUYHOTO
BIOCKOHAJICHHS. Y3araibHIOIOUM BHKIAJIeHe, HeOOXiHO 3a3HAYUTH, IO
OKpecJieHa IpodJieMa 3aTUIIAEThCs HEBPETYIbOBAHOO Ha 3aKOHOJABUOMY
PiBHI, IIIO, CBOEK YEPror0, MPHU3BOAWTH A0 IMOAAJIBIIOTO IMOPYIICHHS
KOHCTUTYLIHHOTO MpaBa JIOAMHA Ha HpoQeciiiHy MpaBHUYY IOMOMOIY
yepes IpU3My MOPYIICHHS TPOoeCiiHUX paB aJIBOKATIB.

TakuM 4MHOM, BBa)Ka€MO 3a HEOOXiHEe BHECTH 3MIHH 10 CTATTi 23
3akony VYkpainum «IIpo MoOumi3aliifHy MTATOTOBKY Ta MOOLTI3aIiio»
JOIOBHMUBIIKM 11 HACTymHMM 3MicToM: «He mimisrarore mOpu30BYy Ha
BIfCBKOBY CiTy>k0y Iia yac MoOii3amii BiiCbKOBO3000B sI3aHi: aIBOKATH,
BH3HA4YeHI B 4. 1 cT. 6 3akoHy Ykpainu «[Ipo agBokatypy Ta aaBOKaTChKy
TISUTBHICTBY, IOI0 SKUX B €IUHOMY PEECTPI aABOKATIB YKpaiHH BiACYTHI
BiloMOCTI TIpo 3yNHMHEHHS a00 To30aBJeHHS IpaBa HA 3aHATTA
a/IBOKATCHKOIO JTisUTBHICTION.

! TIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo MoOGimizauiiiny
MATOTOBKY Ta MoOumi3arfito» moao 3abe3ledeHHsT KOKHOMY IpaBa Ha
3aXHCT B YMOBaX BOEHHOTO cTaHy : [IpoekT 3akony Bim 21 cepmas 2023
poky Ne9631. URL: https://itd.rada.gov.ua/billinfo/Bills/Card/42559; IIpo
BHECEHHsI 3MiH 70 3akoHy Ykpainm «[Ipo moOimizamiiiHy miIroToBKY Ta
MoO1TI3aIioy» Mmoo 3a0e3meueHHs KOKHOMY IpaBa Ha 3aXUCT B YMOBax
BoeHHOTO cTaHy : IIpoekt 3akony Bixg 05 BepecHs 2023 poxy Ne9631-1.
URL: https://itd.rada.gov.ua/billlnfo/Bills/Card/42665.

2 Numminekuii JI. O. 1llogo NHMTAaHHS HaJaHHSA aJBOKATaM
BIICTPOYKK Bif MOOimi3amii Ha TepioJ BOEHHOTO CTaHYy: BHKIHKH
CbOroJieHHs. ANBOKaTypa YKpaiHM: CydaCHMH CTaH Ta IEpPCIEKTUBU
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2.2. TakTH4Hi 3acaiM y4acTi 3aXUCHUKA
y caiguux (po3LIyKOBHX) Ta NPOLECYaJbHUX AisIX

AmnaiizyBaHHS CYTHOCTI JiSUTBHOCTI IIOAO 3aXHUCTy 0coOu
B KPHMIHATBHOMY IMPOBAXKCHHI J03BOJISIE y3aralbHUTH, IO BaXKIMBUM
y JOCATHEHHI ii Iimed € He JWIIe JOTPUMAHHSA I[PABOBUX Ta
OpraHizaliiiHuX 3acaj, a W HU3KH TAKTHYHUX PEKOMEHIAIiM.

KpuMiHamicTHyHa TaKTHKa Yy Cy4acHOMY pO3YMIHHI TOCTae SK
crerpdiuna GopMa MPAKTAYHOI MisTIBHOCTI, IO MAa€ HU3KY KIFOUOBHX
o3Hak. [lo-mepire, BoHa mependayae HASBHICTH Cy0’€KTa TaKTUYHOTO
BILUIMBY Ta 00’€KTa, Ha SIKMH 11eil BIUMB cripsmoBaHuid. [lo-npyre, cyTHICTD
TAKTUYHOTO BIUIMBY MOJSATAE y MHINECTPIMOBAHOMY BILUIMBI Cy0’€KTa Ha
ncuxiuHy cgepy 00’€kTa 3 METOI CIIOHYKAHHS OCTAHHBOTO 0 MEBHUX
BOJILOBUX JiH, Oe3nocepelHbO TOB’SI3aHUX 13 BUPINICHHSAM 3aBIaHb
KPUMiHAJIBHOTO MPOBaJykeHHS. [1o-TpeTe, Takuii BILIMB OPi€EHTOBaHUHA 200
Ha TOOJIaHHS NPOTUJIi (IBHOI, IPHUXOBAHOI, NOTEHIIIHOT, YSBHOI TOIIO),
abo x Ha QopMyBaHHS B O0’€KTa TOTOBHOCTI 10 3JIMCHEHHS Mid
B IHTepecax cy0’€KkTa 3a BiACyTHOCTI Bimkputoi mpotupii. [lo-uerBepre,
TaKTHKa SIBJIIE COOOIO BIIOPSIIKOBaHY CHUCTEMY IMPHHAOMIB 1 HAYKOBHUX
pexoMeHanii, ki 3a0e3nevyroTh HalHOIIbII pe3y/IbTaTUBHE BUKOHAHHS
MIEBHOTO BHY IPOLECYalbHOI MISUIBHOCTI — SIK 3 OOKYy OOBHHYBa4eHHS,
Tak 1 3 Ooky 3axucry. [lo-m’sre, mpakTHuHa peasi3ailis TaKTHKA
MOB’SI3y€ThCS CaMe 3 JISUIBHICTIO CTOPIH — CIIIY0ro, MPOKypopa,
3aXMCHHMKA, TOII SIK CyJA, 3 OISy Ha Horo apOiTpaxkHy (QyHKIi0
y 3MaralbHOMY MpoIieci, He € Cy0’ €KTOM JOKa3yBaHHS i, BiJIIOBIIHO, HE
€ HOCI€M BIIACHOI TAKTHKH, & JIMIIIE FAPAHTYE peai3alliio CTOpOHAMH TXHIX
IOBHOBaXKEHB .

VY3aranbHEeHO KPUMIHAJIICTHYHY TAKTHKY MOXKHA BH3HAYUTH SIK
PI3HOBHA TPAKTHYHOI MisUTBHOCTI, IO BHPAXKAETHCS Y 3aCTOCYBaHHI
CHCTEMH TaKTHYHHUX MPUHAOMIB, BUPOOJICHIX HAYKOIO0 KPHMIiHATICTHKA Ta
MPU3HAYCHUX U peati3amii CTOPOHAMH KPUMIHAJIBHOTO TPOBAHKEHHS
(0OBMHYBa4eHHSM 1 3aXHCTOM) IJIECIPSIMOBAHOTO IICHXOJIOTIYHOTO
BIUIMBY Ha 00’ekT. Lleft BmmB crpsiMoBaHmii abo Ha HeHTpaizariio

pO3BUTKY: Matepiamu V MixkHap. Hayk.-pakT. koH(]. (M. Xapkis,
14 rpymas 2023 p.) / peaxon.: T. B. Binpunk Ta iH. Xapkis : HIOV imeni
SApocmasa Mynporo, 2024. C. 143-146.

' Tloropenpknii M. A., Cepreesa JI. b. TakTHKa 3aXHCHAKA: TOHATTS,
3MICT Ta MiClle B CHCTEMi KPUMIHATICTHYHOI TaKTUKH. Bichux
KpuminaneHozo cyooyurncmsea. 2016. Ne 2. C. 112-123. URL:
https://vkslaw.knu.ua/images/verstka/2 2016 _Sergeeva.pdf.
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MpOTUAIl, IO BUSBIAETHCS 3 OOKy 00’€kTa y pi3HHX (opmax (Tpsamii,
MIpUXOBaHill, MOTEHIiHIN, ysBHIN), a0 Ha CIIOHyKaHHS HOro 10 I,
KOPHCHHX JJIs TOCSATHEHHS MPOLECYaNbHUX I[iJIeH BiMOBiHOI CTOPOHH. Y
pe3yibTaTi 3a0e3MeuyeThesl JOCSITHEHHS CTOPOHAMH METH, MOCTaBJIEHOT
B MeXax iXHiX (yHKI[IOHAJIBHUX 3aBIaHb.

Y cTpyKTypi KpUMIHATICTHYHOI TAKTUKH JOIUIBHO BHIIISATH JBI
ABTOHOMHI ITiJICHCTEMH: TAKTUKY CTOPOHH OOBHHYBAuYeHHs (L0 OXOILIIOE
CHiJIYy TAKTHKY 1 TAKTHKy MPOKYpOpa) Ta TAKTHKY 3axucHuKa. OcTaHHS
CIIYIIHO BHM3HAYAETHCS Yy HAYKOBIH JiTepaTypi sk ¢opMa MpaKkTHYHOT
JUSJIBHOCTI  3aXMCHUKA, SIKa PEANi3yeThCsl 4Yepe3 CHCTEMY TAKTHUHHX
MIPUHOMIB, PO3POOJIEHUX KPUMIHAJIICTHYHOIO HAYKOI, I 3aCTOCOBYETHCS
HUM JUIsI 3AiHCHEHHS TICHXOJIOTIYHOTO BIUIMBY Ha O0’€KT 3 METOMO
YCYHEHHS TMpOoTHJii a0 Ui CIIOHYKaHHS J0 BYMHEHHS MEBHUX il
B iHTepecax 3axucTy. HaykoBi po3poOku B Mexax Ii€i mpoOiemaTuku
IIOKH 110 3aJIMIIAOTHCA Ha piBHi CBOI'O CTAHOBJICHHSI. Boleoqac IIUTAaHHA
ICHYBaHHSI ¥ OOTPYHTYBaHHS CaMOCTIMHOI TAaKTHKH CTOPOHH 3aXUCTY
B ijoMy HaOyJo MiICTaB JUIs MpeAMeTa CaMOCTIHHOT HayKOBOI AMCKYCII,
a TOMY MOTpeOye MOJAIBIIOT0 KOMILIEKCHOTO JOCII JDKEHHSI.

CyuacHi HayKOBI JCKYCIi OXOILTIOIOTh MTUTaHHS
«KPUMIHAITICTUYHOI aJIBOKATOIOTID», «KPUMIHATICTHYHOTO 3a0e3MeYeHHs
JISUTBHOCTI MIPOKYPOPa» Ta «KPUMIHATICTUYHOTO BUMIPY cymy». Y 1IbOMY
KOHTEKCTI BUJIA€ThCSI CBOEYACHHUM MOPYIICHHS PoOieMn (JOPMYBaHHS TaK
3BaHOI  «3MarajibHOl  KPUMIHATICTUKIY. Nnerses npo Te, MO
KPUMIHATICTUYHI 3HAHHS MaIOTh 3ACTOCOBYBATHUCS HE BUKITFOYHO CTOPOHOIO
0OBUHYBaueHHs, a ¥ CTOpoHOW0 mpodeciiiHoro 3axucty. SIK CIyIIHO
sayBaxye 1. I. Korytuy, Ha BiaMiHY BiJ MONepeaHiX MEpioAiB, cyyacHa
Jep)KaBHA TOJIITHKA AaKIEHTye He JHIIe Je-fope, a i je-pakro Ha
MIPIOPHUTETI 3aXHCTy OCOOW, IO, CBOEIO YEProlo, MOCHUIIOE 3MarajibHUN
XapaKTep KPUMIHAIBHOTO TIpOIIeCy .

Y mpomy 3B’sa3ky B. IO. llemiTeko ¢opMyItoe MPHHINATIOBE
MUTAaHHA: YA TOBHHHA KPUMIHAJIICTHYHA TAKTHKa PO3POOIATH METOIH,
MpUoOMH Ta 3aco0W, $Ki MOXYTh OyTH BHKOPHCTaHI Vy IiSUTBHOCTI
a/IBOKaTa-3axMCHUKA, ud 11 (YHKI[IOHAJIbHE MPU3HAYCHHS OOMEXKYETHCS
iHTepecaMn CTOpOHHM OOBMHYBaudeHHs? BinmoBinme Ha HBOTO JIOTIYHO
BHUIUIMBAE 3 IIEH CyMOYMHCTBA 1 CYTHOCTI 3MaraimbHOCTi. OCKINBKA
aJBOKATChKa JiSUTGHICTh CIIPSIMOBaHA HAa BCTAHOBJICHHSA 00’ €KTHBHOI
ICTHHU, BiIHOBJICHHS CIIPABEIIMBOCTI Ta YCYHEHHS COILIaIbHO-TIPaBOBOTO

! Korytwu I. I. Kpuminanictuuni 3HaHHS, iX CyTHIiCTH i motpeGa
pO3MIMpEHHST MEX BUKOpHCTaHHS : MoHorpadis. JIeBiB : Tpiaga rumoc,
2008. C. 150.
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KOH(JIIKTY, HasiBHI ITiICTaBU JUIsl TO3UTUBHOTO BUPIIICHHS IIbOTO TUTAaHHS.
Binb1e Toro, camMe KpUMiHATICTHKA € €JMHOIO TaTy3310 HAyKOBOTO 3HAHHS,
3ATHOI0 HAJATH aJBOKATCHKIH MisJIBHOCTI CHCTEMHO OOIPYHTOBaHHH
apceHayl TPHUIOMIB, METONIB 1 3aco0iB. Bimrak HaWOUTBII 3HAYYIMMHU
BEKTOpaMH KPUMIHAJIICTUYHOTO 3a0e3nedeHHs Mpo(deciifHOro 3axucry
BUEHMH BU3HAYAE:!

1) TEeXHIKO-KpUMiHaJIICTUYHHIA;

2) TaKTUKO-OpraHizaliiiHui;

3) eKCrepTHO-KPUMiHAICTHYHUH (3aTy4eHHS CTelialbHUX 3HaHb)' .

HayxkoBuii iHTEpec CTaHOBISTH TaKOX CIPOOM KOHIENTyasi3arlii
TIOHATTSI «aJ[BOKATCHKOI TAKTHKW» (a00 TAKTUKH TMPO(ECIiHHOrO 3aXUCTY
y KpPHUMIHAJbHUX MPOBAKEHHX). ICHy€e Miaxiz, 3riqHO 3 SIKUM aJIBOKAaTChKa
TaKTHKa PO3IIISIAETCS SIK TMiJICUCTEMA 3aralIbHOI KPUMIHATICTHYHOI TAKTHKH.
fi cymicts momsarae y ¢opMyBaHHi Ha 6a3i HAYKOBUX TIOJIOXKEHb KOMILIEKCY
NpUHAOMIB, KOMOIHAI[IH, orepaiiii Ta pEeKOMEHIAlll, CHpPSIMOBaHMX Ha
JOMYCTUME U pallioHalbHe IMOJaHHs, JOCTIPKCHHS Ta BHKOPHCTAHHS
aJIBOKATOM JI0Ka30Bo1 iH(opmarlii. MeToro Takol TisUIbHOCTI € BHIIPABIAHHS
MI3aXiUCHOro abo IOM’SKIIEHHS HOro  BiIOBIZAJLHOCTI, a TaKoX
rapaHTyBaHHs peai3allii npaB Ta iHTepeciB 0COOM B yMOBax MOTEHIIMHOI un
peabHOT TPOTHIT 3 OOKY MPOLECYalbHUX OIOHEHTIB.

TakTHKa 3aXHCTY, SIK OJIMH 13 HANPSIMIB KPUMIHATICTHYHOT TAKTUKH,
BKIIIOYAE CHCTEMY 3aCO0iB, Cepell SIKHUX:

1) TakTM4YHUI TpUHOM — croCciO 3/iCHEHHS MPOLECYalbHOT i,
CHpSMOBaHHH Ha IOCSATHEHHS i METH, 1[0 IPYHTY€ThCS Ha IICUXOJIOTTYHOMY
MexaHi3mi  peamizamii Ta 3a0e3neuye  HaWOLIbHly — e(EKTHBHICTH
y KOHKPETHHX yMOBaX;

2) TaKTUYHA PEKOMEHIAIlisl — HAyKOBO OOTPYHTOBAHA Ta MepeBipeHa
MIPAKTUKOIO TTOpaia o0 BUOOPY 1 3aCTOCYBaHHS BiMIIOBITHUX MPUHOMIB
Ta OPM MOBEIHKH;

3) TakTMyHa KOMOIHAIisI —  YHOPSANKOBAHHHA  KOMILIEKC
B3a€MOIIOB SI3aHUX 1 B3a€MO3YMOBIICHHX IIPHUIOMIB, 30pPi€HTOBaHMX Ha
JOCATHEHHS NIEBHOI METH;

4) TaKTHYHA OIIepallis — CHCTEMa y3TOKECHUX Hiif, CIPIMOBaHUX Ha
BHPIIICHHS 3aBJaHb PO3CIiIyBaHHS y KOHKPETHIM CIiauiil CHTyamiiz;

! Illeniteko B. 10. IIpeaMeT KpUMiHATICTUYHOI TAKTHKHU: iCTOpis
(dbopMyBaHHs, 3MICT Ta TeHHACHHIl. Teopis ma npakmuka cyoo8oi
excnepmusu i kpuminaricmuxu. 2019. T. 19. C. 16.

2 Kpuminamctuka: migpyunuk: y 2 1. T. 1 / B. IO. llleniteko,
B. A. XKypasens, B. O. KonoBanoBa Ta iH.; 3a pex. B. FO. IllemiTeka.
Xapkis : IIpaso, 2019. C. 218-220.
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5) TakTHKa ciimunx (PO3UIYKOBUX) MM — CYKYITHICTP HAyKOBHX
IOJIOXKEHB 1 MPAaKTHYHHUX PEKOMEH Ialiil 010 OpraHi3allii, IiIaHnyBaHHs Ta
JOIUTBHOCTI TIPOBEJEHHS OKPEMHUX CIIAYUX (PO3IIYKOBUX) UM I1HIIMX
MpolecyalbHUX Mil, a TakoK TMpUHOMIB iX peamizauii 3 METOIO
BCTAaHOBJIEHHS 00CTAaBMH, IO i IATA0Th JOKa3yBaHHK0! .

TpaauuiiHO KPUMIHATICTHYHY TAKTUKY OB’ SI3YIOTb 13 TAKTHIHUMH
MIpuioMaMu, 110 Peati3yoThCs MiJl Yac IMPOBEACHHS CITiTUNX (PO3IIYKOBHX)
nifi. BomHowac cii BpaxoBYBaTH, IO SKIIO TaKTHYHI MPHUHAOMH,
pexoMeHnanii uyM KOMOiHamii 3aXMCHUKM MOXYTh 3aCTOCOBYBaTH
0e3mocepe/IHbO TMiJ] Yac 30HMpaHHs J0Ka3iB, TO peaizailisi TaKTUYHUX
orepaniii i BUKOPUCTAHHS TaKTUKU CIIAYMX (PO3LIYKOBUX) Il MOKIMBI
JIMIIE OMOCEPENKOBAHO — YEPE3 CJIIAYOro, Ji3HaBaya abo MpoKypopa’.
Biamosignao no m. 12 4. 3 c1. 42 ta c1. 220 KIIK Ykpainu ctopoHa 3axucty
Mae MpaBo 3BEPTATUCS 3 KIIOMOTAHHSM TIPO MPOBEIEHHS MPOLIECYATBHUX
T, sIKe YIOBHOBa)KEHI OpraHy 3000B’513aHi PO3MIISTHYTH MPOTITOM TPhOX
JHIB 1 3aI0BOJIBHUTH 32 HAsBHOCTI MiJACTaB. Y pa3i BiIMOBH BHHOCHUTHCS
MOTHBOBAHA MOCTAHOBA, IO MiIAra€ BPyUCHHIO 3aBHUKOBI .

PazoM i3 TuM, i3 TaKTUYHOTO TOIJISIY CTOPOHA 3aXHCTy HE Mae
MIOBHOBa)KEHb IIPUMYCOBO 3000B’3aTH OpraH IOCYA0BOTO PO3CIIiyBaHHS
ab0 TpOKypopa 3aCTOCOBYBATH KOHKPETHI TaKTH4HI omepaiii 4d Mojei
noBe/iHKU. Take pillIeHHs YXBAJIOEThCS HUMH CaMOCTIMHO, BHUXOISYU
3 BHYTPIIIHBOTO NIEPEKOHAHHs",

BaxmBUM HOBUM HAIPSMOM PO3BUTKY KPUMIHAJIICTHYHOI TAKTHKH
€ opienranis Ha npaktuky €CIUL. Y pimennsx CrpacOyp3pKoro cymy
MPOCTEXKYIOTHCS TUIIOBI TAKTUYHI MOPYIICHHS 3 OOKY YIOBHOBa)KEHHX
0ci0, 1m0 MPHU3BOAATH 10 Hee(PEKTHBHOCTI JI0CYIOBOTO PO3CIITyBaHHS Ta

! T'Bo3miok B. B. TakTuka mpoBefeHHs CIiuuX (PO3LIYKOBHUX) il

3 ypaxyBaHHSM MPAKTUKU €BPONEHCHKOTrO CYy 3 TPAaB JIFOAWUHH : JIHC. ...
I-pa (imocodii: 081. Kuis, 2021. C. 57. URL:
http://elar.naiau.kiev.ua/bitstream/ 123456789/ 19896/5/dysert hvozdiuk.pdf.

2 Cmnimmna T. O., Uunminekuit J. O. AkTyansHi mpoGneMu
TaKTHYHOTO 3a0€3MEUYCHHS YYacTi 3aXMCHHUKA Y CIITIUX (PO3NIYKOBHX)
nisix. Bicnux Kpuminonoziunoi acoyiayii Yepainu. 2025. T. 35. Ne 2 (35).
Y. 2. C. 217-225. DOI: https://doi.org/10.32631/vca.2025.2.47.

3 KpuMiHaIbHK IPOIECyalbHHI KOIEKC YKpaiHy : 3aKOH YKpaiHu
Bim 13.04.2012 Ne4651-VI. Bepxosrma Pama VYxkpainm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.

4 Nynecekmit O. JI. TaKTUKO-KpHMiHANICTHYHE 3a0e3IIE€UCHHS
30MpaHHs TOKa3iB CTOPOHOIO 3axUcTy. Hoge ykpaincwvre npaso. 2023. Ne 3.
C. 160-165. DOI: https://doi.org/10.51989/NUL.2023.3.23.

100



nopymenns €KIUI'. 3HaHHA UMX NPELENEHTIB 1a€ 3MOTY 3aXHUCHHKY
CBO€YACHO pearyBaTyu Ha I01i0HI IporiecyasbHi TOpyIIeHHS.

[Moromxkyemocst, mo eQpeKTUBHICTh peanizauii (YHKUii 3aXuCTy
y KpUMIHAJBbHOMY MpPOBa/DKEHHI 3aeXUTh HE JMIIEe BiJ  SKOCTI
HOPMATHBHOTO DETYJIOBaHHS, a W Bif piBHSA MpoQeciiiHOl MiJroToBKA
a/JBOKaTa, HOro IpaKkTHYHOIO JOCBiNy, KOMYHIKaTMBHHUX 3II0HOCTEH,
TICHXOJIOTIYHOI CTIMKOCTI Ta BMIiHHS aJlanTyBaTHCS 10 KOHKPETHOI CIIiaol
4y cynoBoi curyauii. Came TOMY JiSUIBHICTh 3aXHCHHKA HE MOXe
pO3MIIAAaTHCS BUKIIOYHO Kpi3b TNpU3My (OpPMajbHOTO BHKOHAHHS
MpolecyalbHUX MOBHOBaXKeHb, nependauennx KIIK Vkpainu. 3HauHOIO
MIpOIO YCHIIIHICTh 3aXUCTY BU3HAYAETHCS 3/IATHICTIO a/IBOKAaTa BUPOOUTH
ONTUMAaJbHY TaKTUKY TIIOBEIIHKH, CBOE€YACHO pearyBaTH Ha 3MiHY
IIPOLECYATIbHOT cuTyailii, HaJIaroKyBaTU KOHCTPYKTUBHUHI
MICHXOJIOTIYHUN KOHTAKT 13 TIJA3aXHUCHUM, CBIJKaMH, TOTEPIILIAMH,
eKCTepTaMH Ta HIIMMHU YYaCHUKaMH TPOBA/DKECHHS, & TaKOX €(EeKTUBHO
IPOTUIATA KOH(IIIKTHUM CUTYAIlisiM 1 TICHXOJIOT 4HOMY THCKY?.

[Tin yac BUKOHAHHS CBOiX (YHKIIH 3aXMCHHK 3aCTOCOBYE SIK
3arajbHi KPUMIHAJIICTUYHI TAKTUYHI NPUHOMHM, aJaNTOBaHI 10 MOTped
a/IBOKATChKOI AIsUIBHOCTI, Tak 1 crenudiyni 3acolu, mo chopMyBamucs
Oe3rocepe/lHbO B aJBOKATCHKIH INPaKTUI[l Ta BUKOPUCTOBYIOTHCS
BUKJIIOYHO CTOPOHOIO 3axucTy. Jlo 3arajJbHUX TaKTHYHHUX NPUHOMIB
HaJIe)KaTh CHOCOOM pearyBaHHsI Ha HEJOJIIKK JIOCYI0BOTO PO3CIIilyBaHHs
Y4  CYy[IOBOTO  pO3INISAAY, BHSIBICHHS Ta  (ikcallisi MopyleHb
MPOLIECYaIbHOTO 3aKOHY, OOIPYHTYBAaHHS HEJOIYCTUMOCTI JIOKa3iB,

! Yoproyc 10. M., I'Bozmiox B. B. 3acagu npoBeieHHs CIiT4ux
(pPO3IIYKOBHUX) il Y KOHTEKCTI IPAaKTUKH €BPONCHCHKOro Cyay 3 IpaB
moauHd. FOpuouunuii  uaconuc  Hayionanvnoi axademii 6HympiuiHix
cnpas. 2020. No 1 (19). C. 95-101. URL: http://elar.naiau.kiev.ua/
bitstream/123456789/20013/1/document%20%2810%29.pdf.

2 Nynbebkuit O. JI. OcHOBH KpMMIiHATICTMYHOTO 3a0e3ledeHHs
30MpaHHs JOKa3iB 3aXHCHUKOM Yy KPHUMIHAJBHOMY IPOBAaKEHHI.
FOpuouunuii 6ronemens. 2024. Bum. 32. C. 135. DOI: https://doi.org/
10.32850/LB2414-4207.2024.32.18; Hynecekmii O. J1. TakTuko-
KpUMiHaNCTHYHE 3a0e3rneueHHsT 30MpaHHS JIOKa3iB CTOPOHOIO 3aXHUCTY.
Hose  yxpainceke npaso. 2023. Bum. 3. C. 162. DOIL
https://doi.org/10.51989/NUL.2023.3.23; JIucak O. M. Illogo Bu3HAUEeHHS
TAKTHKH 3aXUCTy B KPUMIHAJIBHOMY CYIOYMHCTBI YKpaiHu. MikHapomHi
CTaHIAPTH  CHOPABEUIMBOTO  MpaBOCYIIsS Ta X  IMIUIEMEHTAIlis
B YKpaiHCBhKE 3aKOHOJABCTBO: Marepiamu MikHap. HayK.-IPakT. KOH.
(Kwuis, 17 rpya. 2018 p.). Kuis : Anepra, 2018. C. 156.
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a TakoX MPUHOMM HEHTpadi3alii ICHXOJIOTIYHHX IaCTOK, SKi MOXYTb
BHUKOPUCTOBYBATHUCS CITiJTYMM YU TIPOKYPOPOM. BillbIll KOHKPETH30BaHUMHU
€ TIpUHOMH MTPOBENEHHS JOMUTY ITiJ03PI0BAHOTO, TOTEPIIJIOr0, CBiIKa Y1
eKCIIepTa, y4YacTi y CIIYuX (PO3IIYKOBUX) MisX, 3asABJICHHS KIIOMOTAaHb,
O03HaHOMJIEHHS 3 MaTepiajlaMi KpPHUMiHaJIbHOTO IPOBAPKEHHS, a TaKOX
TIPUAHSTTS PIIIEHHS IIOJ0 JOUUIBHOCTI ydacTi ab0 HEy4acTi y HEeBHHX
MIPOLIECYNBbHUX JIisIX.

Creun¢iynnii XapakTtep MalOTh TaKOX HPUAOMHM, IOB’s3aHi i3
CAMOCTIffHMM 30HpPAHHAM JOKa3iB CTOPOHOI 3aXMCTy. MmeThes Tmmpo
BUTpeOyBaHHs JOKYMEHTIB 200 iX Komiil y (i3U4HUX 1 IOPUANYHHUX OCi0,
OTPUMAaHHS MHCHMOBHUX BHCHOBKIB CIICI[ANICTIB, MPOBEICHHS OMUTYBaHb
rpoMajisH, aHaii3 iHdopMalii 3 BIIKPUTHX JDKEpelN, a TaKOX IOAaiblIe
NOJIaHHS TAaKUX MaTepiaiiB OpraHy JOCYAOBOTO PO3CHiJyBaHHS YM CYIY.
[Mpu upomy Oyap-siki Jii 3axXMCHUKA IOBHHHI BIANOBIJATH BHMOTaM
3aKOHHOCTI, ETHYHOCTI, BUOIPKOBOCTI Ta JAOIYCTUMOCTI' .

VY cyuacHii HayKoBii JiTepaTypi BiACYTHIH €OUHMH MiIXix 10
BU3HAUCHHS MOHSITTS «TaKTHKa 3aXKCcTy». O/IHI aBTOPH PO3MIISAAIOTH 11 SIK
CUCTEMY PEKOMEHJAIiil 1010 BUPOOJIEHHS Ta peaiizaiii onTHMalbHOT
IIPAaBOBOI IIO3MIII 3aXHUCTy B KOHKPETHHX YMOBAaxX KPHMiHAJIbHOTO
MPOBaDKEHHS. [HIII aKIEHTYIOTh YBary Ha IpaBUIbHOCTI Ta CBOEYACHOCTI
BUOOpPY TAKTUYHUX MPHUHOMIB 1 CIIOCOOIB 3axucTy. ICHye Takox miaxii,
BiJITIOBIIHO JIO SIKOTO TAKTUKA 3aXHUCTY OXOILIIOE HE JIUIIIE OKPEMi IIPHHOMHU
1l pexoMeH[allii, a i CUCTeMy TUIAaHYBAaHHS MISUIBHOCTI CTOPOHH 3aXHCTY
B KOHKPETHIN 3aXUCHIl CUTYallii.

BonmHouac oxpeMi eleMEHTHM TaKMX BH3HAYEHb BHKIMKAIOTH
3ariepedeHHs. 30KpeMa, He MOXKHA IIOTOJUTHCS 3 THM, IO KPHMiHAJIbHE
MpollecyaibHe 3aKOHOAABCTBO HIOMTO BH3HAYa€ METY MisUIbHOCTI
saxucanka. HacmpaBai KIIK Vkpainm nmme BCTaHOBIMIOE Mexi Ta
nporecyanbHi (HOpMHU isTIBHOCTI a/IBOKATa, 3aKpIIUIIOIYU HOro mpasa,
000B’SI3KM Ta TapaHTIl y4acTi y KpHUMiHAaJIBHOMY mpoBamkeHHi. Kpim Toro,

! Tomuapenko B. TI., Bapgonomeecsa T. B., Bospos B. L

Kpuminamictuka. AkageMiyHuHA Kypce @ MOPYYHUK. 2-T€ BHI., BHIIP. Ta
nomoBH. KuiB : FOpinkom IaTep, 2018. 504 ¢. URL: https://pidrudniki.com/
166409126083 7/pravo/taktika_advokatskiy diyalnosti; Jymecexumit O. JI.
OCHOBY KpUMIHATICTHYHOTO 3a0e3meYeHHs 30upaHHs JOKa3iB 3aXUCHHKOM
Yy KpuUMiHAIBHOMY TpOBaKeHHI. FOpuouunuii 6oremens. 2024. Bun. 32.
C. 135. DOI  https://doi.org/10.32850/LB2414-4207.2024.32.18,
Hynbcekuit O. JI. Taktuko-kpuMmiHagicTHUHE 3a0e3medeHHs 30MpaHHs
JIOKa3iB CTOPOHOIO 3axHCTy. Hoge ykpaincvke npaso. 2023. Bum. 3. C. 162.
DOI: https://doi.org/10.51989/NUL.2023.3.23.
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JisUTBHICT 3aXUCHUKA HE 3BOJMTHCS BUKIIOYHO JIO TEPEBipKH Ta
BHKOPHCTaHHS JJOKa3iB, ajke BimmoBiaHO 110 cT. 93 KIIK Ykpainu cropoHa
3aXHCTy TaKOXX Ma€ IpaBO CaMOCTIHHO 30upaty 1nokasu. He 30BciM
KOPCKTHHM € 1 OOMEXEHHsS TIOHATTS TAKTUKH 3aXUCTY BHKIOYHO
JOSUTBHICTIO  aJBOKAaTa, OCKUIBKM  €IEMEHTH  TaKTHKH  MOXYTh
BHUKOPHCTOBYBATH TaKOX IiI03pIOBaHNI, OOBWHYBAueHHH, 3acCyKEHHMH,
BUIIPABJIaHMH Ta iX 3aKOHHI MPEJICTABHUKH.

TakuM YMHOM, TAKTUKY 3aXHCTY CJIiJl PO3YMITH SIK OJIMH i3 HAITPSIMiB
KPUMIiHATICTHYHOT TAKTHKH, KU OXOILIIOE CUCTEMY HAYKOBHX MOJIOKEHb
i chopMOBaHMX Ha IX OCHOBI NPaKTHYHHX pPEKOMEHJAIH I10J0
TUTaHYBaHHS, OpraHi3aii Ta peasisalii CTOPOHOIO 3aXHCTY MPOIEeCyaTbHUX
I, CIIpSIMOBaHMX Ha JOKa3yBaHHS OOCTaBHH, IIO 3a0€3MeYyIOTh 3aXUCT
npaB, cBOOOJ Ta 3aKOHHUX IHTEpeciB 0coOW. Sk 1 KpUMiHaNiCTHYHA
TAaKTHKa 3arajoM, TaKTHKa 3aXUCTy BHUKOPHCTOBYE TaKi 3aco0H, sK
TaKTUYHAN TPUHOM, TaKTHYHA PEKOMEHIAllis, TaKTHYHA KOMOIHAIIis,
TAaKTHYHA OIepallis, a TaKoX CHelialbHI TPUHOMH TPOBEACHHS OKPEMUX
CIIi9uX (PO3IIYKOBUX) YM iHIIKX IIPOLECYATBHUX il

lono TaKTUKO-KPUMIHANICTUYHOTO 3a0e3MeueHHs] 30MpaHHS
JI0Ka3iB CTOPOHOIO 3aXUCTY, TO BOHO 3BOJUTHCS A0 BUPOOJIECHHS HAYKOBUX
3aca] 1 MPAKTHYHHUX PEKOMEHJAIiH II0J0 3acTOCYBaHHS TAKTHYHUX
3aco0iB sk Oe3nocepeIHbO (3AXUCHUKOM Y IHIMMMH CY0’€KTaMH CTOPOHU
3aXHCTY), TaK 1 OMOCEPEKOBAHO (Yepe3 yIOBHOBaXKEHHX 10CaIOBUX 0Ci0).
I[Tpu 1bOMy KITIOUOBA POJIb HAJIEKUTH aJBOKATY-3aXHCHHKY, IO 3yMOBIICHO
Hioro npodeciiiHuMU 000B’I3KaMH MO0 3a0e3MmeuyeHHs MpaB i 3aKOHHUX
IHTepeciB KIIi€HTa, UIMPHIAMH MOXIHMBOCTAMH Yy cdepi 30upaHHs
(aKTHUYHUX JaHHUX Ta CHEIiaTbHOO ITiIrOTOBKOIO.

Coiai (po3IIyKoBi) iT CTAaHOBJIATH 0a30BHH IHCTPYMEHT 3400y TTS
Ta MEePEeBiPKA TOKA3iB Y MeXax JOCYIOBOTO PO3CIiTyBaHHSA KPUMIHATBHUX
mpoBamkeHb. OCKIIBKM iX TPOBEACHHS HEPIAKO CYIPOBOKYETHCS
3aCTOCYBAHHSM €JIEMEHTIB Iep>)KaBHOTO IPHIMYCY 3 OOKY YHOBHOBaKEHHX
OpraHiB CTOPOHH OOBHHYBAa4EHHS, TOMY 3aKOHOJAaBUE 3aKpIllJICHHS
MOpsZIKY iX peanmizaiii Mae nependadaTy He JIMIIE MPOLECYalbHY (Gopmy,
a ¥ rapaHTii 3ay9eHHSI CTOPOHM 3aXHCTy. TaKuil Mmiaxig 3yMOBICHUH SIK
MPUHIUTIAMA 3MarajbHOCTI Ta PIBHOCTI MpOIECyallbHUX TIpaB, TaK
1 HeoOXimHICTIO 3a0e3nedeHHs HAJICKHOTO KOHTPOIIO 32 JOTPUMAHHIM
TIpaB JIFOAMHHU ITiJ 9aC PO3CIiyBaHHSL

U Nymecekuit O. JI. TaKTMKO-KPMMIiHATICTHYHE 3a0€3MeueHHs

30MpaHHS JOKa3iB CTOPOHOIO 3axucTy. Hoege ykpaincvke npaso. 2023.
Bumn. 3. C. 163. DOI: https://doi.org/10.51989/NUL.2023.3.23.
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Y4acTp MiZI03pI0BaHOTO Ta HOTO 3aXHUCHUKA y TPOBEACHHI CIITUUX
(po3MIyKOBHX) il € BaXKIMBOIO TapaHTIEIO peali3allil mpaBa Ha 3aXHCT.
Bonn MoxyTh OyTH HPHCYTHIMH SIK 3a BJACHOIO iHIIIaTHBOIO, Tak i Ha
IMiJcTaBi KIJIOHOTAaHHS, MOJAHOIO CTOPOHI OOBMHyBaueHHs. OcTaToyHe
pilIeHHS TPO AOULIBHICTH IX y4acTi YXBaJIIOE CIIJTUUHA 3 ypaxyBaHHSIM
KOHKPETHUX OOCTaBUH CHpaBH Ta KEPYIOUHCh MPUHIMIOM ITOBHOTO,
BCEOIYHOTO ¥ HEYNMEPeHKEHOTO  JOCTIKCHHS  (PaKTHYHUX  JIaHHX.
Y HayKOBI¥ JOKTPUHI HATOJIONIYETHCS, IO TaKi MOKIHBOCTI CTaHOBJISTH
CKJIaJIOBY KOMIUIEKCY MpOIecyaIbHUX IPaB 3aXUCHHKA, SIKI HA/IAI0Th oMy
3MOTY AaKTHBHO JOJy4aTHCS /0 TIpOIECy JOKa3yBaHHS Ta CIPHUSITH
peanizaitii 000poHHOI (YHKIIIT.

OCHOBHUM IIPEJCTAaBHUKOM CTOPOHH 3aXHCTY, SIKMH Oepe ydacTb
y MpoBeJeHHI CTimunx (PO3IMIyKOBHX) i, € 3axucHHK. Moro dyHKii
BUXOMATh JajJeKOo 3a Mexi (opMaibHOro CyHpOBOMY ITiIO3PIOBAHOTO.
VineThes He NHIIE MPO MCHXOJNOTiUHy MATPUMKY KIT€HTa, ane if mpo
3a0e3revyeHHs! IMPOIeCyanbHOi PIBHOBAard, KOHTPOIb 32 JOTPUMAHHSM
NPaBOBUX TapaHTii Ta 3amo0iraHHs MOXKJIMBUM IMOPYIICHHSM. YKe cam
(dakT TPUCYTHOCTI aJqBOKaTa HAJa€ IMPOLECY MJOJATKOBUX TapaHTil
3aKOHHOCTI, a TAKOX IIJICHJIIOE JOBIpYy JI0 OTPUMAaHUX pe3yJIbTaTiB
PO3CITi Iy BaHHSL.

3 MOMEHTY BCTyIy OO CIIPaBH 3aXHCHHK HAAUIAETHCS LIUPOKUM
KOJIOM IIPOLIECYaJbHUX ITOBHOBA)XEHb. BiH MoOxke OyTH NPHUCYTHIM IpH
JIONUTAX IiI03PIOBAHOTO, OpaTH YYacTh y MPOBEACHHI IHIIMX CIITUUX
(po31IyKOBHX) [l 32 BIACHOIO IHII[IATUBOIO 200 Ha MiJACTaBl KIOMOTAHb
CTOpOHHM 3aXHCTy, 3asBIATH BJACHI KJIONOTaHHS IOJO0 IPOBEACHHS
MpOLIECYaNbHUX [Iii, 3aCTOCOBYBAaTH HAayKOBO-TEXHIUHI 3acoOW Juis
¢ikcanii nepediry nporecy. Y4acTp aJBokara y JoKa3yBaHHI nepeadayae
HacamIiepell MOJMIIMBICTh CIIPHSATH BCTaHOBJIEHHIO OOCTaBUH, IO
BHIIPABIOBYIOTH HOTO KIIi€HTa 200 IMOM SKIITYIOTh HOTO BiAMOBINATBHICTB.

Boarowac HanexHa peanizallisi IUX MMPaB HEPIIKO YCKIATHIOETHCS
MIPaKTUKOIO, IO HE 3aBXKIOHM BiMIOBigae AyXy 3akoHy. Tak, cmigdi iHOAi
CTBOPIOIOTH YMOBH, 3@ SIKHX aJBOKAT M030aBIICHUII peabHOI MOKIUBOCTI
3asBUTH KJIONOTAHHS YM JONYYHUTHCS IO NPOBEICHHS MPOLECyalbHUX i
(mampukitan, mig 9ac oOmIyKy). Y TakdX BHMNAAKax IPaBO Ha 3aXHCT
HalyBae JeKIapaTHBHOTO Xapaktepy. OcoOIMBO MPOOIEMHAM € TUTAHHS
3a0e3nmeveHHs yJacTi aABoKaTa i 9ac OOIIyKy, OCKUTEKA BiAMOBIAHO IO
4. 3 c1. 223 KIIK VYkpainu cniguunii i mpokypop 3000B’s13aHi 3a0e3mednTi
MIPUCYTHICTh JIMIIE TUX 0ci0, umi mpaBa MOXYTh OyTH Oe3mocepeHbO
oOMexeHi, a 3aXHCHHK (OpMaIbHO HE 3aBXKIU BIJHOCUTHCA IO i€l
KaTteropii.
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Haykosui o6rpyaToBaHo npononytoTs 3akpinuté B KIIK Ykpainn
IMIIEpaTUBHY HOpPMY IIOJIO OOOB’SI3KOBOi NPHUCYTHOCTI 3aXMCHHKA IIPH
mpoBelieHHI 00myKky. BomHouac Taka HopMma moTpedye IeTajabHOTO
3aKOHO/IAaBUOTO  BPETYJIIOBaHHS, 30KpeMa BU3HAUYCHHS iHIIIAaTOpiB
3aIlpoILCHHS aJBOKaTa, a TaKOX YTOYHEHHs BHIQJIKiB, KOJM HOTO y4acTh
Ma€ BH3HABATUCS  OOOB’S3KOBOIO  HE3AIEKHO BIX  IPHCYTHOCTI
TTiJI03PIOBAHOTO.

VY3aranbHeHHS TNPakTUKH CBIAUUTh, 10 CYIM PO3ILIHIOIOTH
BiJICYTHICTh 3aXMCHHKA ITiJl 4YaC 000B’SI3KOBUX CJITUMX (PO3LIYKOBUX) Ail
SIK 1CTOTHE MOpYUIEHHsSI KPHUMIHAJIBHOTO TMpOleCyalbHOro 3akoHy. ba
OlsIbIIIe, CHCTEMATHYHI i HEMOTHBOBAHI BiJIMOBH CIIIYOTO Y 3aJ0BOJICHHI
KJIONIOTaHb CTOPOHM 3aXUCTY IIOJI0 y4acTi B MPOLECYaIbHUX JisX TaKOX
MaroTh KBalli(hikyBaTHCS SIK OOMEXKEHHS NpaBa Ha 3aXHCT 1 K MOPYIISHHS
(byHIaMEHTATBHUX TapaHTIH CIPaBEITMBOTO CYJJOBOTO PO3TIISLY

OxpeMoi yBaru 3aciiyroBy€ HEOJHAKOBHUI IMiJXiZ 3aKOHOAABIS JI0
BU3HAUYECHHS MPOIECyalbHUX JDKEped NOKa3iB y NMPOBA/HKEHHIX MO0
37I0YMHIB 1 KpuMiHaipHuX npoctynkiB. Crarrero 298-1 KIIK VYkpainu
BU3HAYEHO IOSICHEHHS JOIYCTUMHUMH JKepeslaMHi JOKa3iB y cIpaBax Ipo
MIPOCTYIIKK, OJIHAK AHAJIOTIYHE TOJIOKEHHS HE JIi€ Y BUIAJKaX 3JI0YHHIB.
Ile  crBOproe  mpaBOBY  KOMNi3il0,  MOCHIIOE  HEBH3HAYEHICTh
[IPAaBO3aCTOCYBAHHS Ta 3aroCTPIOE IPoOJIeMy pO3MEKyBaHHSA IOHATH
«TIOSICHEHHS Ta «IIOKA3aHHS.

TakuM YHMHOM, Cy4acHE 3aKOHOJABCTBO IOTpeOye CHCTEMHOTO
YIOCKOHAJEHHS 3 METOI YyCyHEeHHS aucOajaHcy MpoLecyalbHHX
MOXJIMBOCTEHl CTOPOHM 3aXHCTy 1 CTOpPOHH OOBHHYBaueHHS. 30KpeMma,
JOLIJIBHAM BUIAETHCS:

1) BU3HATH MOSACHEHHS, OTPUMAaHi 3aXHUCHUKOM, IPOLECYaTbHUM
JDKEpEeIoM JO0Ka3iB y 3JI0YMHAX, IUITXOM BHECEHHS BiIIIOBIAHHUX 3MiH JI0
ct. 84 KIIK VYkpainuy;

2) mepenbauntu y I'maBi 4 KIIK VYkpainu okpemuii maparpad,
SKAH periJaMeHTyBaTHME MOPANOK OTPUMAaHHSA IIOSCHEHb, (opMy ix
JIOKyMEHTAJIbHOTO 0()OPMIICHHS Ta KPUTEPIi JOMYCTHMOCTI;

3) mepermsiyTH  pemakmito 4. 8 cr. 95 KIIK  Vkpainn
3 BUKJIIOYEHHSAM TPUIHCY TIPO iX HEJOMYCTHMICTh SK JUKepena JoKasis!.
Jlumie 3a yMOBM BHECEHHS TAaKUX 3MIH IPUHIUI 3MarajibHOCTI

' Mummunekuit JI. O. BigiOpaHHAS TOACHEHb 3aXMCHUKOM

Yy KpUMIHaJIBHOMY TIPOBaDKCHHI SIK CHOCiO 30MpaHHA  JIOKa3iB:
TIePCIIEKTUBH BJJOCKOHAJICHHS MEXaHI3My IPaBOBOTO PETYIIIOBaHHS. BicHuk
Kpuminonoeiunoi acoyiayii Yxpainu. 2024. Ne 33 (3). C. 423-430. DOIL:
https://doi.org/10.32631/vca.2024.3.39.
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B YKpaiHCBKOMY KpUMiHaJIbHOMY IIpoleci HaOyne pealbHOro, a He
JIEKJIapaTHBHOTO XapaKTepy, M0 3a0e3MeUnTh JOTPUMAHHS €BPONEHCHKIX
CTaHJAPTIB CIPaBEUIMBOTO CyIOYMHCTBA Ta 3MII[HUTh TapaHTii IpaBa Ha
3aXUCT.

Otmxe, MoNpH HAAUIEHHS CTOPOHHM 3aXHCTY IpPaBOM IHIIIIOBATH
30MpaHHs JIOKa30BOTO Marepialy, 3akOHOJaBellb He IependauyuB
HAJIE)KHOTO MEXaHI3My peaiizalii I[bOro IpaBa, IO Ha MPaKTHI
MPU3BOJIUTH JIO ICTOTHOTO JUCOAJIAHCY MOMIIUBOCTEH MiX CTOPOHOIO
0OBUHYBauEeHHS Ta 3aXKUCTY NpH (GOPMyBaHHI 1 TIOAAHHI J0Ka3iB 3 METOI0
0OrpyHTYBaHHS BIIACHOI TPABOBOT MO3MIIIT.

OnHuM i3 (yHAaMEHTATBHUX PUHIMIIB KPUMIHAJIBHOTO TPOLECY
€ 3acajy 3MaranbHocTi, 3akpimieni y cr. 22 KIIK Ykpainu. 3mict nporo
NPUHLMUIY ToJyisirae B 3a0e3nedyeHHl pIBHOCTI CTOpIiH OOBHHYBAa4YeHHS Ta
3aXUCTy Y peali3auii MpolecyalbHUX INpaB, y TOMY YHCHII IpaBa Ha
NOJIaHHs JI0Ka3iB 1 JOBEAEHHS iX MEPEeKOHJMBOCTI mepen cynoMm. OmHak
BITUM3HSHE 3aKOHOIABCTBO HE 3aBXKAW BIANOBIZa€ HI  BIIACHOMY
JOKTPUHAJIBHOMY PO3YMIHHIO [bOTO TPHUHIMIY, Hi MIDKHapOJHUM
CTaHZapTaM, IO BHPOOJICHI IPAKTHKOI E€BPOIEHCHKOTO Cyly 3 IpaB
moaunu. Tak, y pimennsx €CIUTy cnpaBax «Haarouiii mpotu Ykpainn»
ta «['ypenika mpotn Ykpainu (Ne 2)» HarosomeHo Ha HEOOXiJHOCTI
CTBOpEHHsI sl 000X CTOpiH mpolecy pIBHUX  MOKIJIMBOCTEH
y BIJICTOIOBaHHI CBOiX MO3MIIH. AHAJONYHUI MiJXiJ HPOCTEKYETHCS
y cmpasi «Ankerl v. Switzerlandy, e cy1 miIKpeCcIuB, 1110 «CIpaBeTABHNA
0ayaHcy» MOMIIMBHH JIMIIE 32 YMOBH BIJICYTHOCTI CYTTEBO HEBHIiTHOTO
CTaHOBUIIIA OJIHIET 31 CTOPIH Y MOPIBHSHHI 3 1HIIOKO.

@daktuuHo Huzka mnonoxkenb KIIK VYkpainu chopmynboBaHa
BCyIleped 3a3HaueHHM 3acajaM, L0 IPH3BOIUTH IO OOMEXEHHS NpaBa
3aXMCHHMKA Ha TOBHOIIIHHE 3/iHCHEHHs (DYHKIIIT 3aXUCTy HA JIOCYIOBOMY
etami. Xoua (hOpManbHO aJBOKAT BU3HAHMU OJHIEI0 3 KIOYOBUX DIryp
y cucTeMi JJOKa3yBaHHS WOPSA 13 TPOKYPOpPOM 1 CHigumm, peajbHa
MIPAKTAKA CBiTYUTH MPO HEPIBHICTH IXHIX MPOIECYaTbHIUX MOKIMBOCTEH.
Y npoMy KOHTEKCTI OCOONHBO MPOOIEMHHM € TUTAaHHSA 30MpaHHS
mosicHeHb: xo4ya 3akoH «lIpo agBokaTypy Ta agBOKATCBKY IiSUTBHICTB)
HaJa€ 3aXMCHUKY IpaBo Ha ix orpuManHs, KIIK Ykpainu He BITHOCHUTH Taki
TIOSICHEHHS JI0 MPOLECyaTbHUX JDKEpeNl JOKa3iB, IO POOUTH IX IOPUIMYHO
0e3pe3yNbTaTHUMU IS TATBEPKSHHS TIO3UIIIT CTOPOHH 3aXHCTY.

[IpoBenenuit anami3 1a€ 3MOTY CTBEPIDKYBATH, IO TAKTHYHI 3aca Il
y9acTi 3aXMCHUKA Y CIiTIMX (PO3IIYKOBUX) Ta iHIIINX MPOIECYAITBHIX JisX
CTaHOBJIATH BKJIMBHIA HANPsM KPUMIHAICTAYHOT HAYKH, & TaKOX HAYKH
KPUMIHAJIBHOTO TIpOIecy, SKMH HUHI TepedyBae y cTaiuii aKTHBHOTO
¢opmyBanHs. TakTnka 3axucTy, OyAydd Pi3HOBHJIOM KPHUMIHATiCTHYHOT
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TaKTUKW, OXOIUTIOE CHCTEMY IIpUHOMIB, pEKOMEHMAIlil, KoMOiHaIlii
1 omepariii, cipsIMOBaHMX Ha 3a0e3MeUeHHs IPOIeCyaTbHOI PIBHOBATH M
CTOpOHAMH Ta HAJaHHS aJBOKATOBI JIEBOTO IHCTPYMEHTApilO s
peamizamii QyHkiii 3axucty. OcoONMMBICTIO 11 3aCTOCYBaHHS € Te, IO
OKpeMi TaKTHYHI 3aCO0M MOXYTh BHKOPHCTOBYBATHCS O€3MOCEPEIHBO
caMUM 3aXHCHHKOM, TOMI SK 1HINI — BHKJIFOYHO OIOCEPEIAKOBAHO Uepe3
KJIONIOTaHHS 10 OPTaHiB JOCYI0BOTO PO3CIIiAyBaHHs UM IPOKypOpa.

KpuMiHamicTHyHa TakTWKa peaji3yeTbcsi He JMIIe Ha Ccrajil
JOCYJIOBOTO PO3CHiTyBaHHS Y O€3MoCepesHbO IIiJ] 4Yac CYJOBOTO
po3rIIsiay, @  y MeXax ychOro CYJOBOTO MPOBAKEHHs, SKE € 3HAYHO
LIMPIIAM 33 CBOIM 3MicToM. BimmosimHo 1o 1. 24 4. 1 c1. 3 KIIK Ykpainu
CYJIOBE ITPOBAIXKEHHS OXOILTIOE KPUMiHAIBHE TIPOBADKCHHS B CY/Ii TTIepIIO]
IHCTaHIIi, BKJIIOYAIOYM MiJArOTOBYE CYJOBE IPOBAKEHHS, CYyJOBHUI
PO, YXBaJICHHSA i IMIPOroJIOMIEHHS CYyAOBOTO piU_IeHHH, a TaKOX
NPOBA/PKEHHST WIONO TMeEperiisily CyJIOBUX pIlIeHb B anessiiHoMY,
KacalifHOMY TOpSAKY, 332 HOBOBHSBJICHHMMH a00 BUKIIOYHUMHU
obcraBuHamu. Came ToMy OOMexeHHS cdepu  3acCTOCYBaHHs
KPUMIHQTICTUYHOI TAKTHKH JIMILIE CTAJIEI0 JI0CYI0BOTO PO3CIIiyBaHHs a00
CYZOBOT'O PO3IVISLY € HaATO By3bKUM Ta HE BiOOpa)kae peabHOro 3MICTy
JisTIHOCTI YYaCHHKIB KPUMIHAJILHOTO IPOBAKEHHs .

Tak i mpoKypop, 3aXUCHUK, TOTEPIINIA Ta IHIIII yYaCHUKH [POLIECY
BUKOPHCTOBYIOTh TaKTH4YHI HPUHOMH HE JMIIE MiJ] 4ac JOCIHIiIKEHHS
JIOKa3iB y Cy/i, a ¥ HA MOMEepe/JHIX Ta HACTYIMHHX €Tamnax CyJIOBOTO
IPOBaKEHHA. 30KpeMa, Y MeKax IirOTOBYOrO CyJOBOTO MPOBAKEHHS
CTOPOHM 3aCTOCOBYIOTH pIi3HI TAKTHYHI MIAXOAW TWiJ Yac 3asBICHHs
KJIONIOTaHb, BU3HAYEHHS MEpeNiKy ociO, KX HEeOOXIAHO BUKIMKATH IO
Cyly, BUpILICHHsS IHTaHHS NPO BUTPeOyBaHHsS pedeil 1 JOKYMEHTIB,
IHII[IIOBaHHS TMPOBEICHHS CYIOBOTO PO3TILIAY Y 3aKPUTOMY PEXHMI,
a TakoXX (hOpMyBaHHS IMO3UIII] OO CKIIAy YIYACHUKIB MIPOIIECY.

Bigmosimao mo 9. 2 ct. 315 KIIK Ykpainu Ha cTazii miaroToB40ro
CyIOBOTO TPOBAKEHHS CYJ BHpIIIy€ MUTaHHA NP0 CKIaa ocib, sKki
OpaTIMyTh y4acTb y CYIOBOMY pPO3TIAdi, (popMy CyIOBOTO 3aciaHHS,
JIaTy Ta MiClleé HOro NPOBEOCHHS, a TaKOX pO3MIIANAE KIOMOTAHHA
YYacHUKIB W00 BUTPeOyBaHHS TEBHUX pedel 1 JOKYMEHTIB, BHKIHKY
0Ci0 AT OMUTY Ta IHIIMX MATaHb, HEOOXITHUX [T HAJISKHOT i ITOTOBKA
CIIpaBH 1O PO3TIsiAy. Y 3B’S3KY i3 IIMM caMe Ha I[bOMY €Talli CTOpOHa
3aXUCTy MOXXE BHKOPHCTOBYBATH TAKTHYHI NPHHOMHM, CIIPSMOBaHI Ha

! KpuminasnsHUI MponecyanbHuii Kofieke YKpaiHu : 3aKoH YKpaiHu
Bix 13 xBit. 2012 p. Ne 4651-VI. URL: https://zakon.rada.gov.ua/
laws/show/4651-17.
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3a0e3redyeHHs] JIOCHiDKeHHST HOTPIOHMX JOKa3iB, 3aJlydeHHsS CBIJIKIB,
CHEUIaNICTIB UM eKCIIEPTIB, a TaKOK CTBOPEHHS HAMOUIBII CIIPHSTIMBUX
YMOB JijIs peastizaii o6paHoi IpaBoBoi mo3uiii'.

He MeHI BaxJTMBE 3HAYCHHS KPUMIHATICTHYHA TAKTHKA Ma€ 1 Mif
Yyac Teperisigy CyIOBHX pimieHb. B amemsiiiiHOMy Ta KacauiifHOMY
MPOBAHKEHHI TAKTHYHI IPUHOMU MOKYTh OYTH ITOB’sI3aHi 3 BH3HAYEHHSIM
MEX OCKapyKE€HHsI, OOIPYHTYBaHHSIM MMOPYIIEHb HOPM MAaTepialbHOrO YK
MPOIECYATLHOTO TpaBa, (OPMyBaHHSIM IOCIIOBHOCTI apryMEHTIB,
aKIICHTYBaHHSM yBard CyAy Ha Ha#iOiIbII BaroMux Jokaszax abo
mpoliecyanbHUX MOpyIieHHsX. [1if 4ac mpoBaKEHHS 32 HOBOBHUSIBICHUMHU
a00 BUKITIOYHUMH OOCTaBMHAMH TAKTHKA CTOPIH MOJIATAE y MPABHUIHLHOMY
BH3HAYCHHI HOBUX (DAKTiB, BCTAHOBJICHHI 1X ICTOTHOCTI IS PE3yJIbTATy
CIpaBH Ta JIOBEJICHHI HEOOXIHOCTI MEPersiLy Cy0BOrO pimeHHs?.

B acnexTi TAKTUYHOTO 3a0e3NEeUeHHS y4acTi 3aXUCHUKA Y CIITYUX
(pO3IIYKOBHX) [isIX CIiJl 3ayBaXMTH, IO IX MOJIT Ha BepOasbHi,
HeBepOaibHI Ta 3MilllaHI Ma€ BaXK/IMBE 3HAYCHHS HE JIKIIC IS
XapaKTEepPUCTHUKU CIIOCO0IB 30MpaHHs J0Ka3iB CTOPOHOK OOBHHYBadeHHS,
a W g BU3HAYEHHS OCOOMMBOCTEH IIsVIBHOCTI 3aXWMCHUKA. Y4YacTb
aJBOKaTa B KOXHIM 13 LUX TPyl MpOIECyajJbHUX MAid Ma€ BIACHY
KPUMIHQIICTUYHY CIEUU(IKY, OCKUTBKH Pi3HATBCS SIK JpKepeia OTPUMaHHs
iHpopmanii, Tak i crmocoOM BIIMBY Ha 1 3MICT, JOCTOBIpHICTb
1 TOMYCTHMICTB.

[ixg wac BepOanbHUX HpPOLECYATBHHUX AIN JSsUIbHICTH 3aXHCHHKA
crpsMOBaHa HacamIiepes] Ha 3a0e3MeUeHHs JOTPUMaHHs 1paBa 0coOu He
CBIIUATH TIpoTH cebe, Ha 3alo0IraHHs TCHUXOJOTIYHOMY THCKY,
HaBIIOBAHHIO BI/NOBiZeH, BUKOPHCTAHHIO HEKOPEKTHUX TAKTUYHHX
MpUHAOMIB Ta CIOTBOPEHHIO 3MICTYy TIOKa3aHb. Y Mexax JIOINHUTY,
OIHOYACHOTO [ONHUTY, BiTIOpaHHA TMOSICHEHb, NIPOBEACHHS JOIHTY
B pEeXHUMI BiJlcOKOH(EPEHIlil caMe 3aXUCHUK MTOBUHEH KOHTPOJIIOBATH HE
JUIE 3MICT TIOCTaBICHHUX 3aluTaHb, a i popMy iX I[OCTAHOBKH,
MIOCIiJOBHICTh, TPUBANICTh AONHUTY, EMOLIAHHA CTaH JOMUTYBaHOTO,

U Nymecekuii O. JI. KpuminamicTuune 3abe3ledeHHs 30HpaHHS
JI0Ka3iB CTOPOHAMHU KPUMIHAJIBHOTO MPOBAKCHHS © JHC. ... A-pPa IOPHI.
Hayk: 12.00.09. Kuis, 2026. 546 c.

2 KpuMiHaIbHUN OPOLECYaTbHAN KOJEKC YKPAiHu : 3aKOH YKpaiHu
Bix 13 kBit. 2012 p. Ne 4651-VI. URL: https://zakon.rada.gov.ua/
laws/show/4651-17; Hynscekuit O. JI. Kpuminamictuuxe 3abe3nedeHHs
30MpaHHS JOKa3iB CTOPOHAMH KPUMIHAJIBHOTO ITPOBADKEHHS : JIHC. ... A-pa
topun. Hayk: 12.00.09. Kuis, 2026. 546 c.
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JOTPUMAaHHSI IIpaBa Ha MEPepBY, MPABO HA KOHCYNBTAIIIO i3 3aXUCHUKOM,
a TaKOX MPaBHUJIBHICTb BiOOPaXKEHHS MMOKa3aHb y MPOTOKOJI.

st CTOpOHM 3aXHMCTy y TaKWX BHIAJIKaX OCOOIMBOTO 3HAYCHHS
HaOyBae BHKOPHCTaHHS TaKTHYHHX [PUHOMIB, CIPSIMOBaHMX Ha
JeTaNi3alilo  IMOKa3aHb, BHSBICHHS BHYTPINIHIX  CYyIEpPEYHOCTEH,
YTOYHEHHS YaCOBUX, MPOCTOPOBUX Ta MPHYMHHO-HACIIJKOBHX 3B’S3KIB,
3BEpHEHHsI yBarm Ha OOCTaBMHHM, SIKi BHUIIPaBIOBYIOTH 0co0y abo
ITOM’SIKITYIOTh 1i CTaHOBHUIIE. 3aXUCHUK TAKOX MOXKE CBIJIOMO 1HILlIIOBaTH
MOBTOPHE 3BEPHEHHS JI0 MEBHUX €IMi30/1iB, a0W BUSBUTH HETOYHOCTI YU
HEMOCIIIOBHICTh Y TMOKa3aHHSIX IHIIMX YYaCHHUKIB KPUMIHAJIBHOTO
npoBakeHHA. OcoOMMBOT CKIIAAHOCTI Taka AisIBHICTH HaOyBae Mij| 4ac
JIONIUTY HEMOBHOIITHIX, OCI0 13 MCUXIYHIUMHU PO3JIalaMH, TIOTEPIiINX BiJl
HAaCHJIBHULIBKUX 3I0YMHIB a00 0ci0, sKi epeOyBaroTh y CTPECOBOMY CTaHi,
KOJIM aJ[BOKaT Ma€ KOHTPOJIIOBATH HE JIMIIE MPOIeCyabHy, a i eTHUHY
CTOPOHY ITPOBEJICHHS ITPOLIECYaIbHOT il

HeBepOanbHi IpoliecyasibHi  Aii  XapaKTepU3yrThCS THM, IO
JI0Ka30Ba 1HQOpMaIlisi OTPUMYETBCS HE 31 CIIIB 0COOM, @ 3 MaTepialbHUX
00’€KTIiB, JOKYMEHTIB, pedei, CiliB, HU(PPOBUX AaHUX, OCOOIMBOCTEH
00CTaHOBKM MicClsl MMOJIT YU pe3yJbTaTiB CHELialbHUX JOCIHiPKeHb. Y
TaKUX BHUIAOKaX ISUIBHICTh 3aXMCHHMKA Ma€ IEPeBaKHO KOHTPOJIBHUH
1 mepeBipoyHHMH XapakTep. 3aXHCHHK IOBHHEH IEPEBIpPIATH HasBHICTh
3aKOHHUX MIJCTaB Jyis TPOBEICHHS BIJIIOBIHOI TMpOIeCyaIbHOI ii,
JOTPUMAHHSI IIPaBHUJI OTPUMAHHS J03BOJIY CIIIUOTO CY/I, y4acTi MOHSITHUX,
CHEIaNICTIB, TPaBHIBHOCTI (hikcallii Xomy W pe3yJbTaTiB MPOIECyanbHOT
qii, yMOB BUITy4eHHs, TaKyBaHHS, MapKyBaHHS, 30epiraHHs Ta oJaabIIoro
JIOCITIJDKEHHST pEUOBUX J0OKAa3iB.

Oco0nuBOro 3HAueHHs Taka JISUIBHICTh Ha0yBae TiJ 4ac
MIPOBEICHHS OOIIYKY, OTJIALY MICIIA IOMii, TAMYacOBOTO JOCTYITY A0 pedei
1 TOKyMEHTIB, apemry MaifHa, BIUIyYeHHS KOMII IOTEpPHOI TEXHIKH,
MOOULTBHHX —Tele(OHIB, CEpBEpPiB, EJIEKTPOHHUX HOCIiB iH(opMmarlii,
OTPUMAHHS 3pa3KiB IS €KCIIEPTH3H, OCBITyBaHHS 0cOOH a00 IPOBEICHHS
HETJIACHUX CHiAunX (PO3IIYKOBMX) Hif. Y TOXIOHMX CHTyamisx came
3aXMCHHUK ITOBUHEH 3BEPTAaTH yBary Ha MOMIIMBICTb ITIIMiHH Y1 IUTYYHOTO
CTBOpEHHsI JIOKa3iB, BHECEHHS 3MiH [0 EJCKTPOHHOI iHQopMaIii,
HEJOTPUMAHHS IUTICHOCTI IU(PPOBUX CIiTiB, MOPYIICHHS MOPSIAKY
JNOCTYIly /IO €NeKTPOHHMUX iH(QOpMAIIHAX CHCTEM, a TaKoX Ha
BIICYTHICTh HaJEXKHOI (iKcamii Iiif CITiTI0T0 UM MPOKYpopa.

OxpeMo CJiJl HaroJIOCHTH, M0 Yy CYYaCHHX yMOBaX [isUTbHICTh
3aXUCHUKA Jefaii Oulbllie TOB’s3aHa 3 aHami30M OH(POBHUX HOKa3iB.
BunydenHs MOOUTBHHX MPUCTPOIB, HOYTOYKIB, CEpBEpiB, INEPENHCOK
Yy MeceHIKepax, JAHUX reoJIoKalii, iH(popMarmii 3 Kamep
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BiJIEOCTIOCTEPEIKEHHS, 3AIMCIB 13 BIIEOPEECTPATOPIB UM XMAPHUX CEPBICIB
BUMArae BiJl aJIBOKaTa He JIMIIe 3HAHHS MpolecyaabHux monoxenb KIIK
VYkpainu, a ¥ po3yMiHHsS TEXHIUYHHX ACICKTIB 30€peKCHHs, KOMIIOBaHHS,
BiITBOPEHHSI Ta IIEPEBIPKH aBTEHTUYHOCTI €NEeKTPOHHOI iHpopMmarii. Came
y Wil cdepi ydacTh crieriaigicra, 3aJlydeHOTO0 CTOPOHOIO 3aXHCTY, MOXE
MaTH BUpIIIaTbHE 3HAYCHHSL.

3Mimani nporecyanbHi [ii MaroTh HaHOUIBII CKIAQAHUN XapaxTep,
OCKIJIbKH TIOEJHYIOTh O3HAKH SIK BepOAIbHUX, TaK 1 HEBEPOAIBHUX CIIOCOOIB
oTpumManHs iH(popmarii. Ilix yac mpen’sBICHHS Ui BII3HAHHS, CJiJUOr0
eKCIIEpUMEHTY, KOHTPOJIIO 32 BYMHEHHSM  3JIOYMHY, BHKOHAHHS
CrHeliaJbHOrO  3aBHaHHA  ab0  BHKOpPHCTaHHS  KOH(iJIEHIIHHOro
CHiBPOOITHUIITBA 3aXMCHHUK TIOBUHEH OJHOYACHO KOHTPOJIIOBATH SIK 3MICT
NIOSICHEHb YYaCHHUKIB, TaK i MaTepiaibHi YMOBH IPOBEJCHHS BIAMIOBIAHOI Mii.

Hanpuknan, mix yac mpea siBICHHS IS BII3HAHHS aBOKAT MAae€
OI[IHIOBATH HE JIMIIE MOSICHEHHS OCOOM, sKa BITI3HAE, a ¥ 30BHIIIHIO
NOJiOHICTh CTATUCTIB, BIJICYTHICTb ITiIKA30K, OCIIJOBHICTh IeMOHCTpAIIil
00’€KTIiB, TIOBEAIHKY CJIJUOT0 Ta IHINMX ydacHHKIB. Ilim gac ciigdoro
€KCTIIEPUMEHTY BAXKJIMBHUM € KOHTPOJb 3a THUM, HACKIJIBKM BiITBOpPEHI
YMOBH BI/IIOBIZIal0Th peasibHii OOCTAHOBI TOii, Y4 HE CTBOPIOIOTHCS
LITY4YHI YMOBH, SIKI MOXXYTh BIUIMHYTH Ha pe3yJIbTaT, UM HE 3IHCHIOETHCS
MIPUXOBAHUI MICUXOJIOTIYHUH THCK Ha YYaCHHKIB.

[le ckiIagHioOl € yyacTh 3aXMCHMKA y THX  3MIIIaHUX
MPOLIeCYaIbHHUX JIisIX, sIKI TIOB’SI3aHI 3 HETJIACHOIO JISUIbHICTIO. 30Kpema,
KOHTPOJIb 33 BYMHEHHSM 3JI0YMHY, BHUKOPHCTaHHS KOH(QIICHIIHHOTO
CHIBpOOITHUIITBA YM BUKOHAHHS CIEHIalbHOTO 3aBJAaHHS HEPIAKO
CYIPOBOKYIOTECSI PU3UKOM IIPOBOKALii, IITYYHOTO CTBOPEHHS JOKa3iB,
BUXOJy MTPABOOXOPOHHUX OPraHiB 3a MeXi J103BoJieHOl moBeinku. Came
TOMY 3aXHCHHUK ITOBUHEH DETEJIbHO IEPEeBIPATH IiJACTaBU IPOBEICHHS
TaKUX [iff, MeXi O3BOJCHOTO BTPYYaHHS, BINIOBIAHICTH MOBEIIHKA
MPaBOOXOPOHIIIB BUMOraM 3akoHy Ta mpaktumi €CIUI  momo
HEJOIYCTUMOCTI TPOBOKAIIii 37T0YHHY .

TakuM 9HOM, OCOOIMBOCTI MisTTFHOCTI 3aXMCHHUKA y TPOIIECYaTbHIX
Jisx 6e3mocepeIHbO 3aIekaTh Bill XapakTepy [DKepera J0Ka30Boi iHdopMartii.
VY BepOampHHX MiSIX TEepeBaKa€ KOMYHIKATHBHO-TICHIXOIIOTTYHMM ACTICKT
JisDTBHOCTI /IBOKATa, Y HEBEpOAIBHUX — KOHTPOJIh 33 3aKOHHICTIO BIJTYUCHHS,
(hikcarrii Ta TOCITiHKEHHS MaTepialbHUX CIIMIB, @ YV 3MIMIaHAX — HEOOXiTHICTh
OTHOYACHOTO aHaNi3y ITOBEIHKM YYacCHWKIB Ta MarepiajbHOI OOCTAaHOBKU
MpoBeIeHHA TporecyanbHoi mii. CamMe 1e 3yMOBIIOE HEOOXIiTHICTH
(hOopMyBaHHS OKPEMHX KPHUMIHATICTUYHUX PEKOMEHIAIH Uil 3aXUCHUKA
II0JI0 y9acTi y Pi3HUX BUAAX MPOLECYaTbHUX Jiil.
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Otxe, CyTHICTh TAKTHKH 3aXHCTY BU3HAYAETHCS 3aBJAHHSM HE JIHIIE
HEHTpani3yBaTh MpOTHII0 3 OOKy IpoOIecyalbHHX  OIIOHEHTIB,
a U CTBOPUTH yYMOBHU JUIs aKTHBHOT'O BIJICTOIOBAHHS TpaB Ta iHTEpeCiB
Mi103pOBAHOTO UM OOBUHYBAYEHOTO. [i pO3BHTOK OpraHiuHO MOB’A3aHMii i3
MIPUHIMIIOM 3MaraibHOCTi, 3akpimieHum y ct. 22 KIIK VYkpainw, sxuii
nependavyae piBHICTE CTOPIH y peati3allii mporecyalbHuX IpaB. Y IEOMY
KOHTEKCTI KpUMIHATICTHKa Mae 3a0e3ledyBaTH HayKOBE MiATPYHTS
JSUTBHOCTI  SIK CTOPOHM OOBHMHYBa4€HHs, TaK 1 CTOPOHHM 3aXHUCTY,
(OpMYIOUHM KOHIIEMIIIIO TaK 3BaHOI «3MarajibHOT KpUMiHATICTHKI).

Opienranis Ha npaktuky €CI1JI BinkprBae HOBI NMEPCIEKTUBH IS
PO3BUTKY KpUMiHATICTUYHOI TaKTUKHU. PirienHss €CI1J] BUSBISAIOTH THITOBI
TAaKTHYHI TOpYIIEHHS 3 OOKy OpraHiB JOCYZOBOTO PO3CIiTyBaHHS, SIKi
NpU3BOJATH /10 TOpylleHHss KOHBEHIIT NHpo 3aXucT MpaB JIIOAMHU
1 OCHOBOMNOJIOKHUX CBOOOJ. BpaxyBaHHs LUX NpELEICHTIB JJ03BOJISE
a/IBOKaTOBI OUThII e(DEKTHBHO pearyBaTH Ha MpPOLECYalIbHI MOPYIIECHHS,
MOCHITIOIOYH 3aXMCHY (YHKIIIFO.

Pa3oMm i3 TUM, cyyacHe 3aKOHOJJaBCTBO 30epirae icTOTHI qucOanaHcu
IpOLECyaTbHUX MOXJIMBOCTEH CTOPOHHM 3aXHCTy W OOBHHYBAa4eHHS.
HenockoHadicTh peryiioBaHHA MOPAAKY OTPUMAaHHS Ta BHUKOPHCTAHHS
MOSICHEHb, BIJICYTHICTh YITKUX TapaHTiil y4acTi aJiBoKara IIiJ] 4ac oOuIyKy,
a TakoX OOMEXeHI CTPOKH JuIs 30MpaHHs JIOKa3iB y Mexax 3armo0bKHUX
IpoLefyp CBigYaTh PO HOTPe0y CHUCTEMHHMX 3MiH. YCYHEHHS IHX
HEJOJIKIB MOXJIMBE LUIAXOM yaockoHaieHHs moioxeHb KIIK Vkpainu,
3aKpIIUICHHS MOSCHEHbD SIK IPOLIECYAIbHOTO JKepena JOKa3iB, BU3HAYCHHS
IMIIEpaTUBHUAX MPaBHJI y4YacTi 3axHCHUKA Y CIIiTUUX (PO3IIYKOBHX)
1 mpolecyanbHUX IisIX Ta CTBOPEHHS MPOLECYaTbHUX YMOB [UIS peabHOi
piBHOCTI cTopiH. JIuie 3a Takux 0OCTABHH MPHHIIUIT 3MarallbHOCTI HaOyIe
HE JICKJIApaTHBHOTO, & JI€BOTO XapaKTepy, 0 3a0e3MeYUTh BiAIOBIIHICTH
KpUMIHABHOTO  TIpomecy  YKpaiHM  €BpPONEHCHKMM  CTaHAapTam
CHpaBeIMBOTO CYJIOYHHCTBA.

2.3. Oco0uBOCTI y4acTi 3aXUCHUKA
Y BHpillleHHi IMTAHb PO 3aTPUMAHHSA 0CO0H
Ta o0OpaHH Ti 3am00i2KHOr0 3aX01Y

MOKIIHBICTB 3aCTOCYBaHHS MPOLIECYATEHOTO PUMYCY
Yy KpHMIHABHOMY TIPOBADKCHHI € OJHAM 13 KIIFOYOBHX MEXaHI3MiB,
CHpsIMOBaHMX Ha 3a0e3MedeHHs1 JOCSATHEeHHs #oro 3aBmaHb (cT. 2 KIIK
VYxpaiam). 3axoau, NOB’s3aHi 3 OOMEXEHHSAM OKpPEMHX IpaB 1 cBOOOA
ocobn abo 3acTOCYBaHHSAM IIPUMYCY, 3[aTHI ICTOTHO 3MEHIINTH BIUIUB
00cTaBHH, SIKi IEPEIIKOKAIOTH €(hEKTHBHOMY PO3CIIiyBaHHIO, CTBOPIOIOTH
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PU3UKH IS HAJC)KHOTO 3MAIMCHEHHS TMpOUECY YH YHEMOKIHBIIOKOThH
JOCSITHEHHS SIK HOTO MTPOMDKHUX, TaK 1 KIHIICBUX ITUICH.

3acTocyBaHHsI 3alI001KHUX 3aXOIIB Ma€ 3/IIHCHIOBATHICS BiIIOBITHO
JI0 3aKOHY, 13 JOTPHMaHHSM IPHUHIMIIIB HEOOXiJHOCTI, MPOMOPIIHHOCTI
il OOTPYHTOBAHOCTI, a TaKO)X HE MPU3BOJUTH IO HaAMIpHOrOo abo
HEOOTPYHTOBAHOTO BTPYYaHHS Y IpaBa Ta CBOOOM JIFOJMHHU, TOOTO BOHO
He MOXXe OyTH CBaBiUTbHUM. Bynb-sike 0OMEKEHHS MPOIECYaTbHUX MpaB
ocobu Mae OyTH BUMPABIAHMM KOHKPETHHMH PU3MKAMH, sSKi BUHHKAIOThH
y MeXaxX KPUMIHAIBHOTO TPOBA/DKEHHS, 1 HE BHUXOMUTH 3a MEXI,
HEeOoOXiIH1 1S IX YCYHEHHSI.

Y mpakTulli opradiB J0CYJ0BOTO PO3CIIiAyBaHHS 3aM001KHI 3aX011
MOCIZIal0Th BAXJIMBE Miclie cepes 3aco0iB 3a0e3MedeHHs] KpUMIHaIbHOTO
IMPOBAKCHHAL. TX 3aCTOCYBaHHs € MOIIUWPECHUM, OCKiJ’lI)KPI BOHHU
cnpsMoBaHi  Ha  3a0e3ne4yeHHs BHUKOHaHHS  MIJO3PIOBAaHUM  4d
00BMHYBaUeHUM MOKJIAJEHUX Ha HBOTO IpOLECyalbHUX O0OB’S3KIB,
HEJONYIICHHS] YXWJIEHHs BiJ CIIACTBA Ta CylIy, MEpenIKoKaHHs
HE3aKOHHOMY BIUIMBY Ha IOTEPHUIMX, CBIJKIB a00 IHNIMX YYaCHHKIB
KPUMIHQJIIHOTO TPOBA/DKECHHS, & TaKoX 3arno0iraHHs 3HUIICHHIO YU
IIPUXOBYBAHHIO JOKa3iB, 3MIOBXKUBAHHS IHIIMMH IIPaBaMH.

TakuM YMHOM, 3amOODKHI 3aXOJM € BAXKIUBUM IHCTPYMEHTOM
MIATPUMAHHSI HAJIEKHOrO Tepediry KpUMIHAIBHOTO TPOBADKEHHS Ta
3a0e3nedyeHHsl 1oro pe3ynbTaTUBHOCTI. Pa3oM i3 TUM, 1X 3aCTOCYBaHHS Mae
3aJMIIATHCS BUBAKEHUM, IHAMBIAyali30BaHMM 1 CHIBMIpHUM, MI00
JOCATHEHHS IpolecyabHIX inen HE CYIIPOBOIKYBAJIOC
HEOOTPYHTOBaHUM OOMEKEHHSIM TIpaB 1 3aKOHHHX IHTEPECiB OCOOH.

CyKyIHICTh 3arajIbHUX TPaBHJI 3aCTOCYBAaHHS 3aII001KHUX 3aXO0/IiB
YTBOPIOE IIUTICHY CHCTEMY B3a€MOIIOB’S3aHMX MPABOBUX IPHITUCIB, IO
BU3HAYAIOTh MOPSJIOK iX IHII[iIOBaHHs, oOpaHHs Ta peamzamii. Jo miel
CHCTEeMH HaJeXaTh TakKi IOJIOKEHHA. 3amoODKHHK 3axify Moxe OyTu
iHiIifioBaHMA ciggrM ab0 IPOKYypOpPOM i OOpaHW CyJOM BHKIIOYHO 32
HasBHOCTI BIIIOBIJHUX TIi/ICTaB, TOOTO BCTAHOBJICHUX PU3HKIB HEHAICKHOI
MIOBEIHKM, a TaKOX 32 YMOBH HaJeXHOi oOrpyHTOBaHOCTI Iigo3pu. [lpn
BUpIIIEHH] MATaHHS PO 3aCTOCYBAaHHS 3al001KHOTO 3aX0Jy MHiAISATaIOTh
ypaxyBaHHIO BCi OOCTaBHHM KpPHMIHAIBHOTO TIPOBA/DKEHHS B iX
CYKYITHOCTi, BKJIFOUAIOYM Ti, IO XapaKTepH3yIOTh 0co0y, i coIiambHi
3B’SI3KH, MOBENIHKY Ta IHIN IHAWBiMyaldbHI 0coOIMHMBOCTI. [HimiroBaHHS,
00paHHS Ta 3aCTOCYBaHHSA 3alI001KHOTO 3aX0.y JOMYCKAETHCS JIUIIE 00
HaJIe)KHOTO Cy0’€KTa KpHUMIHAIBHOTO IPOBADKEHHS — IIiIO3PIOBAHOTO,
0OBHHYBAauEHOTO, MiJICY/THOTO 200 3aCyKEHOTO.

V¥ 3acTocyBaHHI 3alI001XHOTO 3aX0/ly Ma€ OyTH BIIMOBJICHO y pa3i,
SIKIO CHiAYMA abo MPOKYpop HE NOBEAyTh, IO BCTAHOBIEHI IijJ Yac
pO3TISILy KIIOMOTAaHHS OOCTaBHHM € JOCTAaTHIMH JUIi BHCHOBKY IpO
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HEMOJKJIMBICTh 3aM00ITaHHS BiIITOBITHUM PH3UKaM IIUISIXOM 3aCTOCYBaHHS
OimpIn M’siKMX 3anmoObKHUX 3axofiB. lllomo ommiel ocobu Moxke OyTH
oOpaHMii JUIIe OJWH 3amoODKHUM 3axijJ, OJHAK II¢ HE BHUKIIOYAE
MOJKJIMBOCTI OJHOYAaCHOTO 3aCTOCYBaHHS IHIIMX 3aXOAiB 3a0e3NeueHHs
KPUMIHAJIBHOTO IPOBaDKEHHs. 3amoOiXHUI 3aXif] MiIsrae CKacyBaHHIO
abo 3aMmiHI y BUMNagKax, KOJM BiAmaaae motpeba y HOro mopaibnioMy
3aCTOCYBaHHI a00 3MIHIOIOThCS OOCTAaBHHH, 1110 OYJM MiJCTaBOIO Ul HOTO
oOpaHHs. 3acToCyBaHHsI 3allOODKHOTO 3aXOJy 3MAIHCHIOETBCS Y MeXkax
CTPOKY, BU3HAYCHOTO BiJIIIOBITHOIO YXBAJIOK CYAY, 3 MOXJIMBICTIO HOTO
MPOJIOBKEHHSI Y BCTAHOBJICHOMY 3aKOHOM TMOpPSAKY. BomHouac mist
3amo0KHOTO  3aX0ly TMPUMHHSIETHCS HETalHO Yy pasi  3aKpUTTS
KPUMIHANBHOTO  TPOBA/UKCHHS, [OCTAHOBJICHHS  BHIIPABIYBAIBHOTO
BUPOKY ab0 CIUIMBY CTPOKY Jii CyJ0BOT yXBaJu Ipo Horo obpaHHs'.

3ano0iKHI 3aXOJM 3aCTOCOBYIOTHCS 3 METOIO peajizallii JesKHX
¢yHkuii. BoHn cnpsiMoBaHi Ha 3a0e3neuyeHHs HaJeXKHOI MpoLEeCyabHOT
HOBEIIHKM ITiO3PIOBAHOTO YM OOBHHYBAue€HOTO, CTBOPEHHS YMOB JULI
TIOBHOIIIHHOTO 3/ICHEHHS JOKAa3yBaHHs, a TAKOX MIATPHUMAHHS 3acaj
3MarajbHOCTI cTopiH. KpiM Toro, Taki 3axoau 3a0e3redyroTh MpaBoMipHe Ta
00rpyHTOBaHE OOMEXEHHS MpaB i cBOOOI OCOOM B MeaxX KPMMIHAIBHOTO
NIPOBAKEHHS], CHPHSIOTH HOTO OMEPATMBHOCTI Ta PE3yIbTATMBHOCTI. IX
3aCTOCYBAaHHS TaKOX Ja€ 3MOTY BiOMEXyBaTH caM MPOLEC KPHUMiHAJIBHOTO
MIPOBA/DKEHHS BiJl OO KIiHLIEBOIO Pe3yNbTaTy Ta 3a0e3NeUYnTH pealtizalliio
KPUMiHaJIbHOT IIPOLIECYAIBHOT Bi/OBi JaIbHOCTIZ.

PimenHst mpo iHIIiOBaHHsSI 3aCTOCYBaHHS BiJOBIAHMX 3aXOJiB
HaJIeXKUTH 10 IOBHOBAXXEHb CTOPOHH OOBHHYBaudeHH:, IpoTe iX (akTuuHe
3aCTOCYBAHHS MOXKJIMBE JIMIIE B YMOBAX CyJOBOTO KOHTPOJIIO. Y KOKHOMY
BUNAJIKy HEOOXIJIHUM € 3BEPHEHHS 10 CJITIOT0 CY/AI, SIKUH, IIepeBi pUBIIA
HasBHICTh NMPABOBUX MIiJICTaB, OOIPYHTOBAHICTh JOBOIIB 1 JOTPHUMaHHS
BHMOT IIO/I0 MTPOTOPIIIHHOCTI BTPYYaHHs y MpaBa 0coOH, HaJae JI03BII HA
3aCTOCYBaHHSI TAKOTO 3aX0y ab0 BiIMOBIs€ ¥ HOTO 3aCTOCYBaHHI.

BuBueHHsIM mpoOIEMATHKH 3aCTOCYBAaHHS 3allOODKHHX 3aXO[IiB
KPUMIHAJIBHOMY NPOBa/DKEHHI 3afiMamics Ta HPOJOBXKYIOTh BHUBYATH
.II. Anenin, B. B. Bamuasipuyk, 1. B.ITnoBrok, 0. M. I'pomieBwid,
1. B. €Ha, B. C. 3enenenpkuid, O. B. Kamnina, JI. M. JIo6oiiko,
T. O. JIockytos, I1. A. Jlynurceka, M. A. [loropeupkwii, O. FO. TaTapos,
I. A. Titko, B. M. TepTummuk Ta iH.

y
{0)

' Cepema K. O. IlpaBoBe perymoBaHHS 3amo0iKHUX 3aXOJIiB

Y KpUMIHQJIFHOMY MPOB3/DKEHHI : auc. ... JA-pa topua. Hayk: 12.00.09.
Kuis, 2018. C. 219.
2 Cepena K. O. Bkazana npaus. C. 217.
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KoMrutekcHo nociimkyBanu 1o npobiematuxy T. B. babunnceka!,
K. K. Binenpka?, O. B. Bunokypos®, X. M. I'punax?, /. 1. ['yHuenko’,
J. B. Konomuun®, B. B. Muponosa’, K. O. Cepema®, O.B. Cipar’,
B. O. Conosiios'?, B. 1. ®apunnux'!, €. O. ®enocees'?, T.TI. Gomina'?,

! BaGumnnceka T. B. Peanizamis npaBa Ha 3aXUCT y KPUMIHAIEHOMY
MPOBaDKEHHI BiINOBIHO /0 BUMOT MDKHApOJHUX CTaHIApTIB : JIHC. ...
kaH[. opua. Hayk: 12.00.09. Ogeca, 2020. 234 c.

2 Binenpka K. K. Ocobucra nopyka sk 3ano6ikHUH 3aXUCT : JIHC. ...
kaH[. ropua. Hayk: 12.00.09. Kuis, 2017. 237 c.

3 Bunokypos O. B. 3axucT 11paB Ni103pr0BaHOTO MPHU 3aTPUMaHHi Ta
3aCTOCYBaHHI 3amo0KHOIO 3aX0/1y Y BHIVIAI TPUMaHHS IIiJ] BapToOlO :
Juc. ... Kaua. ropua. Hayk: 12.00.09. Kuis, 2018. 257 c.

4 Tpumak X. M. TumuyacoBe OOMEXEHHS Y KOPHCTYBaHHi
cremiaJlbHUM ~ TNPaBOM  sIK  3axiJ  3a0e3leueHHs  KPUMIHAJIBHOTO
NIPOBAJPKEHHS : JIUC. ... KaH[. opua. Hayk: 12.00.09. JIsBiB, 2019. 246 c.

5 Tynwenko JI. I. OOGpauHs, 3MiHa Ta CKacyBaHHS 3aXOIiB
3a0e3neyeHHs] KPUMIHAIBHOTO TPOB3DKEHHS Ha CTajii J10CYJ0BOIO
PO3CIIiLyBaHHsI 32 IHII[IATUBOIO CTOPOHH 3aXUCTY : JIUC. ... JI-pa Ppirocodii:
081 IIpaso. Oneca, 2024. 244 c.

¢ Konomuun JI. B. TpuMaHHs IiJ BapToOIO SK 3al00LKHHX 3aXif :
aBToped. auc. ... Kauj. ropua. Hayk: 12.00.09. Xapkis, 2018. 20 c.

7 Muponosa B. B. JlokasyBaHHs Npu BH3HAYEHHI IIPaBOMIpHOCTI
oOpaHHs 3amo0bKHUX 3aXOIIB y KpPUMIHAJIBHOMY Ipolleci YKpaiHu
awc. ... a-pa ginocodii: 081 Ipaso. dninpo, 2024. 190 c.

8 Cepema K. O. IlpaBoBe peryiioBaHHs 3almoOOKHHUX 3aXOJiB
y KpUMIHAJIBHOMY TPOBADKEHHI : JWC. ... O-pa ropun. Hayk: 12.00.09.
Kuis, 2018. 248 c.

9 Cigak O. B. 3amno6ixHi 3ax01u KPUMiHAJIBHOTO TIPOBAKEHHSI OO
HETMOBHOMITHIX : JUC. ... KaHA, fopua. Hayk: 12.00.09. Kuis, 2016. 230 c.

10 Conosiios B. O. 3axucHUK s cy6’ €T 10Ka3yBaHHs IIpU 0OpaHHi,
3MiHi, CKacyBaHHI 3aXO[iB 3a0e3nedeHHs] KPUMiHAIBHOTO TPOBAHKEHHS
CHiTuUM CyIeto : auc. ... a-pa ¢imocodii: 12.00.09. Omeca, 2021. 233 c.

"' Mapunauk B. 1. TeopeTwuni, mpaBoBi Ta IPAKCEOJIOTIUHi
mpoOieMu  3aCTOCYBaHHS — 3aXOMiB  3a0€3MEYeHHS  KPUMIHAIBHOTO
MIPOBAJKEHHSI B KPIMiHATBHOMY TIpolieci YKpainu : aBToped. auc. ... A-pa
ropua. Hayk: 12.00.09. Kuis, 2017. 35 c.

12 ®emocees €. O. Iponecyanbna MisSUIGHICTh 3aXMCHUKA IIiI 9ac
3aCTOCYBaHHS HEI3OMAIMIMHMX 3amo0iXKHUX 3axOMiB @ JUC. ... J-pa
¢inocoddii: 081 IIpaso. Juimpo, 2025. 191 c.

13 @omina T. T. 3acrocyBaHHs 3amo0iXKHHX  3aXOJIiB
Yy KpUMIHAIBHOMY TIPOBR/DKCHHI: TpoOiIeMH Teopii Ta MPAKTHKH :
Monorpadis. Xapkis : [Tanos, 2020. 576 c.
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IL. B. lllepuyx!, O. I'. IlIuy0® Ta 6arato iHIMmMX.

VY cydacHHX yMOBaxX IpaBO3aCTOCOBHOI MPAKTHKH C(OpMyBaacs
TEHJICHIis, BiIIOBIMHO JO SKOI OpraHd JOCYZOBOTO PO3CIiTyBaHHS Ta
MIPOKYPOpU y TEPEBaXKHil OUIBIIOCTI BHUIMAJIKIB OPIEHTYIOTBCS caMe Ha
3aCTOCYBAHHSI JIO IMiIO3PIOBAHUX HAMOLIBII CYBOPOTO 3a001KHOTO 3aX01y
— TPUMaHHS 11i]] BapToto. [Ipr 1boMy Ha MPaKTHIlI HEPIAKO ITHOPYETHCS TOU
¢axT, mo BiAnosigHo 10 nonoxeHp 4. 1 cr. 183 KIIK Ykpaian tpumanHs
ITiJ] BapTOIO Ma€ BUHATKOBHI XapakTep i Moke OyTH 3aCTOCOBaHe JIMIIE 3a
YMOBH, SIKIIO IPOKYPOp JOBEJe HEMOXJIMBICTh 3alO0IraHHs pPU3MKaM,
nepenbauenum cr. 177 KIIK Ykpainu, nuisixoM BUKOPHUCTaHHS OUTBII
M’SKUX 3amoODKHUX 3axoniB. [Hakmie Kaxydw, caM Mo co0i ¢akr
MOBIJOMJIEHHS 0C001 Tpo TMifo3py abo TSOKKICTh IHKPUMiHOBaHOTO
KPUMIHAJILHOTO TPABONOPYIIEHHS HE MOXXE aBTOMATHYHO BHCTYIATH
JOCTAaTHBOIO MiZCTABOO JUIs 11 130JIA1T BiJl CyCITUIBLCTBA.

HesBaxkatoun Ha 3HAYHMH HAayKOBHH IHTEpec N0 TMPOOJIeMaTHKH
y4acTi CTOPOHM 3aXUCTy y Tpolexypax oOpaHHS, 3MiHU Ta CKacyBaHHs
3amo0KHUX ~ 3aXOJiB, HHM3Ka NPAKTHYHUX AaCIEKTIB 3aJMIIAETHCS
HeJoCTaTHBO JociijpkeHoro. lle, 30kpema, cCTOCYeTbCs MeXaHI3MIB
peasizanii iHIIATUBM 3aXMCHUKA B YMOBAaxX OOMEXEHOrO JOCTYIY JIO
MaTepiajiB  MpPOBA/DKEHHS, TMPOLECYaJbHUX CTPOKIB 1 (haKTU4HOT
HEPIBHOCTI CTOPIH.

Oco0a1BOT CKIJIQJHOCTI HAOyBae MisUIBHICTh 3aXMCHHKA IIiJ] 4Yac
PO3IIILY KIOMOTAHHS PO 3aCTOCYBaHHS 3aII001KHOTO 3aX0y Y Mexax 72
TOAMH MICNs 3aTpuMaHHs ocoOu. Ha 1pomy erami HasBHHIA KOMILIEKC
00’€KTUBHUX OOMEKEHb: HEMOBHOTAa (AKTUYHHMX JAHUX, BIJCYTHICThH
y 3aXHCHHKa JOCTYIy JO MaTepiajiB KPUMIHAJIBHOTO MPOBA/PKEHHS 10
MOYATKy CYIOBOTO PO3IIISNY, a TAaKOK MOJKIUBICTH IOJAHHS CTOPOHOIO
0OBHHYBaueHHsI HOBUX JOKa3iB Oe3lmocepeHBO TiA dac CyIOBOTO
3acifiaHHsl. Y CyKYITHOCTI 11 pOpMy€e CYTTEBHIA AUCOAAHC MPOIIECyaTbHUX
MOXJIMBOCTEH CTOPIH Ta YCKIAJHIOE peani3allifo mpaBa Ha e(peKTUBHUI
3aXHUCT.

VY Takux yMoBax KIIOYOBUM 3aBIAHHAM 3aXHCHHKA € KPUTUYHHI
aHaNi3 OOIPYHTOBAaHOCTI MiJO3pH, TMEpeBipKa HASBHOCTI Ta PEaTbHOCTI

! Illepayx II. B. 3axomum 3abe3NEYeHHS KPUMiHAILHOTO
MIPOBAJPKEHHS B YMOBaX OCOOJNMBHX MEPIOJIB: AUC. ... KaH[. FOPUI. HAYK:
12.00.09. Kponmsaumbkuit, 2024. 285 c.

2 Iummo O. T. TeopeTHKO-MIPUKIAAHI OCHOBM peasizarii
KOHCTHUTYHIHHOTO TpaBa JIIOAWHU 1 TPOMaJsSHHHA Ha CYIOBHH 3aXHCT
y JIOCYJOBOMY TIPOB3/DKEHHI B KPHMIHaJBHOMY TIporeci YKpaiHu :
Monorpadis. Xapkis : IIpaso, 2011. 472 c.
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PH3HKIB, Iepe10adeHNX KPUMIHAIBHIM TIPOIECyaIbHUM 3aKOHOIaBCTBOM,
a Takok (OPMYBaHHS TICPEKOHJMBOI TO3MUINT MO0 JOMIITEHOCTI
3aCTOCYBaHHS OUIbII M’SIKOTO 3amoOiKHOTO 3axony. Ilpm 1BOMY
0co0JMBOrO 3HAUYeHHS HaOyBae apryMeHTallisi MPOMOPIIHHOCTI 0OpaHoro
3aX0lly 3 ypaxyBaHHAM IHAWBIAyaJbHUX XapaKTEPUCTHK OcoOM Ta
KOHKpPETHUX O0OCTaBHH CIIPaBH.

Ha HacTymHuX eramax KpUMiHaJbHOTO TPOBAPKCHHS, KOJH
3aXMCHHK OTPUMYE JOCTYNl JO MaTepiajiB CIpaBH Ta MOKIJIMUBICTH
caMOCTIHHOTO 30MpaHHs JOKa3iB, HOro MisUIbHICTE HaOyBae OuIbII
CHUCTEMHOT'0 Ta CTpaTeriuHoro xapaxrepy. /loka3zoBa AisIbHICTH CTOPOHHU
3aXHCTY B [IbOMY KOHTEKCTI Ma€ JBOBEKTOPHY CIIPSIMOBAHICTBh: 3 OJHOTO
00Ky — Ha CIpOCTYBaHHS OOIPYHTOBAHOCTI MiJO3pH, 3 IHIIOrO — Ha
JIOKa3yBaHHS BiZICYyTHOCTI MiJICTaB JUIsl 3aCTOCYBaHHS CyBOPHX 3aII001KHIX
3ax0JiB 200 OOIPYHTYBaHHs JONIUIBHOCTI IX TIOM’SKIIEHHS, 30KpeMma,
BiZICYyTHOCTI PU3UKIB Ha SIKi TOCUJIAETHCS] CTOPOHA 3aXHCTY.

BojgHouac 4YMHHE KpUMIHAJIbHE IMPOIECyalbHE 3aKOHOJABCTBO
00’€KTUBHO OOMEXY€e MOXJIMBOCTI CTOPOHM 3axucTy Yy cdepi 30upaHHs
JIOKa3iB, 10 3YMOBIIOE HAasBHICTh JAucOanaHcy MK CTOPOHAMH
0o0BHHYBaueHHs Ta 3axucTy. Takumil aucOajaHC MPOABIAETHCH, 30KpeEMa,
y pi3HOMY 00Cs3i IpolIeCyalbHUX TTOBHOBAXKEHB, JOCTYITY 110 iH(opmalril
Ta pecypciB, IO HEraTMBHO BIUIMBAE€ Ha peaji3alilo MPUHLUITY
3MaraJbHOCTI.

VY 1poMy KOHTEKCTi 0COOIMBOTO 3HaUCHHS HaOyBa€ BIOCKOHAJICHHS
HOPMATHBHOTO PETYJIIOBaHHS. 30KpeMa, OOIPYHTOBAHOK € IMPOIMO3HIIis
mono yrouneHHs nonoxeHb cr. 201 KIIK Ykpainu 3 MeToro 4iTkOro
BU3HAYEHHS IIJACTAaB Ta MOPSIOKY CKAaCyBaHHS 3aXOliB 3a0e3MeyeHHS
KPUMIHAJILHOTO TPOBaJDKCHHSI 3a IHIIATHBOIO CTOPOHHM 3axucty. lle
CIPUSATHAME MiBUIICHHIO e()eKTUBHOCTI peaizallil mpas I1i103pI0BaHOTO Ta
3a0e3nedeHHI0 OanaHCy M IHTepecaMu CTOPIH.

Tak camo moTpeOye KOpUryBaHHS MONOXKeHHA 1. 6 4. 2 cT. 193 KIIK
VYkpainu. BukopucTtaHHS TepMiHa «IIOKa3aHHS» Yy I[bOMY KOHTEKCTI
€ METOJOJIOTiYHO HEKOPEKTHUM, OCKUIBKH CTOPOHA 3aXHCTy HE HaJiieHa
HNOBHOBA)XEHHAMH 3IiHCHIOBATH IONHT Y IIPOLECYAIbHOMY PO3yMiHHi!.
VY 3B’M3Ky 3 NOHMM [IOUITBHOIO BHIAETHCS HOro 3aMiHa Ha TEpMiH
«IOSICHEHHS», IO OLTBII TOYHO BimoOpaXkae peabHUHA 3MICT MisITBHOCTI
3aXUCHUKA Ta Y3TODKYEThCA 3 TOJOKEHHSIMH 3aKOHOIABCTBA MPO
aJBOKaTypy.

! Kaninoscrka A. B. JlokasyBaHHs y KpUMiHAJIbHOMY MPOBADKEHHI
Ha CTaii JOCYZOBOTO PO3CIiTyBaHHS : WC. ... KaHA, fopua. Hayk: 12.00.09.
Kuis, 2020. C. 121.
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BaxmmBuM HarpsiMoM JiSUTBHOCTI 3aXMCHHKA € TakoX 30MpaHHs
BiJJOMOCTEH, 110 XapaKTEpU3yIOTh 0COOY ITiJI03PIOBAHOTO, 30KpeMa 00
CTaHy 3JI0pOB’s, COIliaTBHUX 3B’SI3KiB, CIMCHHOTO CTaHy, HAasABHOCTI
MTOCTIHHOTO Miclis poOOTH ab0 HaBUaHHS, @ TaKOX pemyTamii. OueBHaHO,
o0 JIMOIE caM  TMiJO3PIOBAaHMKA 3MaTHHA 00 €KTUBHO MiITBEPIUTH
i geramizyBaTH IIi OOCTaBMHH, OJHAK Y OLJIBIIOCTI BHIAIKIB BiH
M030aBJICHUI MOKJIMBOCTI ITOBHOIIIHHO peajli3yBaTH Take MpaBo, 30KpeMa
yepes 3aTpuMaHHs. ToMy caMe aBOKarT, JFOYHW Ha MiZCTaBi IOrOBOPY U 3a
MPU3HAYCHHSM, MA€ TPOSBISITH MAKCUMAJbHY aKTHBHICTh y 30HpaHHi Ta
JIOKa3yBaHHI WX BiJIOMOCTEH JI0 BiIOMa CYIy.

CTOCOBHO BH3HAYEHHS BUAY 3alI001KHOTO 3aX01y, SIKHMH Mae OyTH
00paHo 11010 MiJ03PIOBAHOT0, TO B HAYKOBIH JIiTEpaTypi BUCIOBIIIOIOTHCS
IPOIO3UILIIT 3aCTOCYBaHHS JIOAATKOBOTO JIMCIIO3MTHBHOTO MEXaHi3My.
3okpema, C. K. Cepena 3ayBaxkye Nnpo MOXJIMBICTh YKIQJEHHS MIiX
CTOPOHOIO OOBMHYBAuUECHHS Ta CTOPOHOIO 3aXHCTY YTrOAM MLIOAO BUIY
3aro0>KHOTO 3aX0.Ly, HOPSIIKY HOTO BUKOHAHHS Ta CTPOKY 3aCTOCYBaHHSL
Taka yrosa morna O mifusiraTi 0OOB’SI3KOBOMY 3aTBEPIKEHHIO CIITIMM
cyieto abo cysoM, sikiit MaB O mepeBipsTH 11 BiANOBIIHICTH BUMOTaM
3aKOHY, IPUHIUIAM JO0OPOBUIBHOCTI, MPOMOPIIMHOCTI Ta HEAOMYIEHHS
HaJMIpHOIO OOMEKEHHSI IpaB o0coOW. 3ampoBapPKEHHS MOJIOHOTO
MEXaHi3My, 3TiJHO 3 TMO3UIIEI0 aBTOPKH, [O3BOJIHIO O CKOPOTUTH
IpoLecyalbHi CTPOKH, 3MEHIIUTH HaBaHTa)KCHHS Ha CYJOBY CHCTEMY Ta
CHOpPUSTH OINbII ONEPATHBHOMY BHPILICHHIO MUTaHHS MPO 3armoOiKHHUN
saxin'.

3anponoHOBaHa  KOHLEMIIS  3alpoBaKEHHS  IUCIIO3MTHBHOI
MIPOLIEYpH Y3TOJDKEHHS 3aro0KHOrO 3axXoXy, MOMpU ii MOTeHLINHHY
€(EeKTUBHICTh 3 TOYKM 30py MpOLECYaIbHOI €KOHOMii, BHKIHMKA€E
OOTpyHTOBaHI 3acTepe)K€HHS Yy KOHTEKCTi 3a0e3leUYeHHs TapaHTid
CHpaBeIMBOTO CYJOYHHCTBA Ta HEAOMYIICHHS 3JI0B)KUBAHb.

[lepemycim, peamizamist Takoi MOJeNli Ha Cy4acHOMY eTari
JIep)KaBOTBOPEHHS ~ Ta  PO3BHTKY  INPaBOBOI ~ CHCTEMH  MOXKE
CYNPOBODKYBATUCS CYTTEBUMHU KOPYNUIIHHUMH pu3uKamu. KoHmeHTparmis
JUCKPEIIMHNX TOBHOBa)XEHh CTOPOHH OOBHHYBA4YeHHS Vy IO€JHAHHI
3 MPOLECYaNbHOI 3aJeXKHICTIO CTOPOHM 3aXHCTy Ha paHHIX eramax
KPHUMIHAJIBHOTO IPOBaDKEHHS CTBOPIOE MIEPESIYMOBH IIsl HehopMansHOro
BIUTHBY Ha MPHUHHSTTS PIillEeHb MIOJ0 BHY 3aII001KHOTO 3aX0My. Y TaKHX
YMOBax IiCHy€ pH3HK TpaHc(opMarlii 3amporoOHOBAHOTO MEXaHI3My

' Cepema K. O. IlpaBoBe perymoBaHHS 3amo0DKHUX 3aXONiB

Y KpUMIHQJIFHOMY NPOB3/DKEHHI : Auc. ... A-pa ropua. Hayk: 12.00.09.
Kuis, 2018. C 108-109.
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3 IHCTpPYMEHTY TMpOIecyalbHOi ONTHMi3amii y 3acid HempaBOMipHOTO
THUCKY.

30kpeMa, He MOXKHA BHKIIOYATH CHUTYyallill, KON CTOpOHA
0OBUHYBaueHHS, BUKOPUCTOBYIOUM 3arpo3y iHILIIOBaHHS 3aCTOCYBaHHS
HaWOUTBII CYBOPOTO 3amo0DKHOTO 3axony (TpUMaHHS IijJ BapTO),
(akTHYHO CIIOHYKaTHME CTOPOHY 3aXHCTy JI0 TIOTO/UKEHHS Ha
«KOMIIPOMICHUIT» BapiaHT. Takuii «BUOIp» MOXe MaTH ySBHUHA XapakTep,
OCKUTBKM ~ 3JIMCHIOETBCS. B YMOBax  acUMETpii  IpolecyaibHUX
MOJKJIMBOCTEH CTOpiH. Binble Toro, 3a HasBHOCTI KOPYMLIHHUX MPAKTHK
HE BHUKIIIOYAETHCS MOXJIMBICTh 3JIOBKMBaHb, KOJW PINIEHHS IOJ0
MOTOJKCHHST  OUTBII  M’SIKOTO  3amo0DKHOTO  3axoAy  (HampuKiamn,
JIOMAITHBOTO aPEITy) MOKEe OYTH IMOCTABJICHE Y 3aJICKHICTh BiJ HaJaHHS
HENpaBOMipPHOI BUTOJIH.

3anponoHoBaHa JMCIO3UTHBHA MOJACHb (HDaKTHYHO CTBOPIOE
JOAATKOBI ~ «30HM  PHU3UKY» Ul  BHUHHKHEHHS  He(OpPMaIbHHX
JIOMOBJIGHOCTEH, IO CYIEpedYHuTh 3acajiaM 3aKOHHOCTI, PIBHOCTI CTOpiH
1 T0OpOCOBICHOCTI KPUMIH&JIBLHOTO MpOBapKeHHs. HaBith 3a yMOBH
(OpMarbHOTO CyJIOBOTO KOHTPONIO, €(EKTUBHICTh SKOTO HE 3aBXKIU
€ HaJIe)KHOWO, TakKi JOMOBIEHOCTI MOXYTh OyTH Iieraili3oBaHi uepe3
npoenypy ix 3aTBeppKeHHsS! CyloM 0Oe3 HaJexHOI IMepeBipKU peasibHOT
JOOPOBIJIBHOCTI Ta BiICYTHOCTI 30BHILIHBOTO BILIUBY.

BBaxkaemo, 110 Taka MOJENb IOTEHLIHHO HIBEJIIOE MPUHIIMI
3MarajbpHOCTI, OCKUIbKM 3aMICTh BIJKPHUTOTO CYAOBOTO  PO3LIISAY
3 JIOCIHiDKEHHSM JIOKa3iB i apryMeHTiB CTOpIH (bakTHuHO
3aIpOBA/UKY€ETHCS  CIIPOIIEHUH MEXaHi3M IOTO/DKEHHS, SKHH MOXKe
MiMIHATH cO0OK TMOBHOLIHHY TpoliecyalbHy auckycito. lle, y cBoro
4yepry, MO)K€ HETaTMBHO BIUIMHYTH Ha SKICTh CYZOBOTO KOHTPOJIO 3a
OOTPYHTOBAHICTIO MPHUTATHEHHS IO KPUMIHAIBGHOI BiAMOBIZAIBHOCTI Ta
3aCTOCYBaHHSI 321001 KHUX 3aXOIiB.

Otxe, 3 ypaxyBaHHSAM HasBHHX IHCTUTYIIMHHX 1 IpaBo-
3aCTOCOBHHMX peayili, 3ampoBa/pKEHHS IMCIIO3UTHBHOI IPOLEIypH
Y3To/HKEHHS 3aI00DKHOTO 3aX0/ay MoTpedye BKpaid 00epekHOTo MiaXOo.mIy,
a 0e3 HaNeXKHUX 3amMOODKHUKIB MOXE TMPU3BECTH [0 IIOCHIICHHS
KOPYILIHHNX MPAKTHK, 3I0B)XUBAHHS IPOLIECYaTbHUMH OBHOBAYKCHHIMH
Ta NOPYIICHHS IIPaB YYAaCHUKIB KPUMiHAJIBHOTO IPOBA/IKECHHSI.

OpHi€ro 3 000B’SI3KOBHUX IEPEIyMOB 3aCTOCYBAaHHS 3arto0iKHOTO
3aX0My € TepeBipKa 3aKOHHOCTI MONEPEIHBOTO 3aTpuMaHHs ocobn. Taka
nepeBipka IOBUHHA OXOIUIFOBATH HE JIMIIE BCTaHOBJICHHS (HOpPMasbHOI
HasBHOCTI ~ MiACTAaB JUId  3aTPUMaHHs, a i aHami3  JOTPUMaHHS
MpOLECYaNbHOTO  TOPSAKY ~ HWOro  37iMCHEHHS, CBOEYACHOCTI
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JOKYMEHTYBaHHS, 3a0€3[CUCHHS MpaBa Ha 3aXKCT, MOBIIOMIICHHS 0CO0i
MiICTAaB 3aTPUMaHHS Ta 3iHCHEHHS HAJICKHOTO CYJI0BOTO KOHTPOJIIO.

Cam mo co0i ¢akr Toro, mo 3aTpuMaHHs OYJIO CIpsMOBaHE Ha
JIOCATHEHHSI 3aKOHHOT METH, HE € JOCTaTHIM Jjs BHU3HAHHS HOro
npaBoMipHuUM. Bianmosimao no npaktuku €CIUJI, mo3baBnenHs cBoboan
MOBUHHO OyTH He JIMIIE BUIPAaBJaHMM 3 TOYKA 30pYy IHTEpeciB
KPUMIHAJILHOTO  MPOBA/DKEHHS, a W 3[IHCHEHUM  «BIANOBIAHO 1O
MpOLEYyPH, BCTAHOBJICHOI 3aKOHOM». IHaKiIe HaBiTh HAasBHICTbH
0OrpyHTOBAHOI IiI03pH Y BUYMHEHHI KPUMIHAJIBHOTO NIPABOIIOPYILIEHHS HE
yCYBAa€ PU3MKY BU3HAHHS 3aTPUMAHHS OE3MTiICTABHAM a00 CBABIIbHUM.

[lin yac BUpilICHHS NUTAaHHS MPO 3aCTOCYBaHHS 3amO0KHOTO
3axX0Jly CIII4MH Cynnus TOBHHEH INEpeBIpsSITH: YW ICHYBallk JOCTaTHI
mijcTaBu A7 (paKTHYHOTO 3aTPUMaHHS 0COOM; UM OyJ0 HaJeKHUM YHHOM
0(OpMIJIEHO TPOTOKOJ 3aTPUMaHHS; YHM TOBIJOMUINA 3aTPHUMaHOMY
NpUYMHKA T030aBlICHHST CcBOOOIM; 4M OyJio 3a0e3ledeHo JOCTyH JI0
3aXMCHHMKA; YA HE TNEPEeBHILIEHO T'PaHWYHI CTPOKU TPHUMaHHS ocolOu Oe3
CYyIIOBOTO PpIllICHHs; a TaKoX YM HE MaJl0 MiClle MNpHXOBaHe abo
HE3aJOKyMEHTOBAaHE 3aTPUMAaHHSL.

Oco01BOro 3HAUEHHS TaKa NepeBipka HA0yBae B CUTYAIIisIX, KOJIU
MiX (QAaKTHYHMM 3aTpPUMaHHSIM OCOOM Ta MHOro mpolecyalbHUM
odopMIIEHHSIM iCHYe 3HAa4YHUIl 4YacoBWil mpoMixok. Came Taka CUTyallis
crana npeameTom posnisiny €CIUL y crnpasi OcurnieHKO TpoTH Y KpaiHu.
Cyll yCTaHOBUB, IO 3asBHHK (pakTHYHO OyB 1M030aBJIEHUI CBOOOAM IIE
BHOuYl 25 ciuns 2002 poky, OJJHAaK HaJleXKHe TpolecyaibHe 0()OpPMIICHHS
3aTpUMaHHsl BIIOyJIOCS JIMIIe Mi3HimIe. Y pe3ynbTaTi ocoba MoHan
72 roguuu mepeOyBania MijJ KOHTPOJIEM MHpPaBOOXOPOHHUX OpraHiB 0e3
HaJIe)kKHOI Cya0BOi CaHKWii', 1o OylJ0 BU3HAHO MOPYIUEHHAM CTaTTi 5
KonBeHmii mpo 3aXuCT mpaB JIOAWHE i OCHOBOMOJIOKHUX cBoOOx «IIpaBo
Ha cBOOOJIy Ta OCOOUCTY HEJOTOPKAHHICTEY .

Crnig 3ayBaKuTH, IO MOMEHTOM IOYAaTKy TPHUMAaHHS OCOOH IIif
BapTOI0 € He Yac CKJIAJAHHS MPOLECYyalbHOrO0 NOKYMEHTa, a (paKkTH4He
030aBJICHHS CBOOOIN, KOJIM 0c00a BiKE HE MOKE BIIHLHO 3aJIHIIMTH MICIIE
mepeOyBaHHS UM BiJMOBHTHCS BiJl BUKOHAHHS BHMOT IPaBOOXOPOHIIIB.
Came ToMy Oymp-sKi cmpoOM INTYYHO BIATEpPMiHYBaTH MOMEHT

! Pimenns €BpOIEHCHKOrO Cydy 3 NpaB IOIOAMHM Yy CIIPaBi

«Ocunenxko mpota Yipainm» (3asBa Ne 4634/04) Bixg 9 mucromana 2010 p.
URL: https://zakon.rada.gov.ua/laws/show/974 871#Text.

2 KOHBEHIIist PO 3aXKCT MPAB JIIOMHU i OCHOBOIOJIOKHUX CBOOOI:
KonBennist Pamm €spormm  Bim 4 smcromaga 1950 p. URL:
https://zakon.rada.gov.ua/laws/show/995 004#Text.
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opopmieHHS ~ 3aTpUMaHHS HE MOXYTh  BBQXATHUCA  CYMiCHHMH
3 rapaHTismu ctatTi 5 KoHBenmii. BakimBo, mo mpaBo Ha cBOOOIY
nepeabavyae iCHyBaHHSI PETLHOTO i OMEPaTHBHOTO MEXaHi3My CyJIOBOTO
KOHTPOJIO 3a 3aKOHHICTIO 3aTpuMmaHHsi. SIkmo ocoba mo30aBieHa
MOJKJIMBOCTI IIBUJKO OCKAap)KUTH 3aTPUMaHHS, a HalliOHAJBHI CyIW
BiIMOBJISIIOTBCSL  TIEPEBIPATH  NPABOMIPHICTH  MEPBUHHOTO  TeEpioay
TPUMaHHS TiJ BapTOlO, Take I030aBIeHHA CBOOOIM BTpavae O3HAKU
3aKOHHOCTI.

VY Mexax anropuTMy il 3aXMCHUKA IiJT 4ac MepeBipKu 3aKOHHOCTI
3aTpUMaHHsl O0COOM HEOOXIJHO OKpEeMO IEpecBiMYUTHCA, YU He OyJo
MOpYLIEHO NIPaBO 3aTPUMaHOro Ha 3axucT. Hacammepen ciig BCTaHOBUTH,
4yu Oys10 0c00l1 CBOEYACHO PO3’SICHEHO MPABO Ha MPaBHUYY JOIOMOTY, Y1
Malla BOHA peajibHy MOXJIMBICTh 3allPOCUTH 3aXHCHUKA 3a BIACHUM
BUOOpPOM, & TaKOX YW HE MEPEIKOKAIN MPAIIBHUKN ITPABOOXOPOHHOTO
opray 3B’s3KY 13 TaKUM aJIBOKaTOM.

Slkmo ocoba He Mae BJIACHOIO 3aXMCHHKA a00 HE MOXe HOro
3a]y4UTH CaMOCTIHHO, HEOOXiJJHO TepeBIpUTH, YU OYyJIO CBOEYACHO
MOBIJJOMJICHO BIiJMIOBIIHUI LIEHTP 3 HaJaHHs Oe30IJIaTHOI BTOPHHHOI
MPAaBHUYOI JIOTIOMOTM Ta 4M 3a0e3rnedeHo MpuOyTTs ajBokata 0e3
HEeBUIPaBAaHOI 3aTpUMKH. OcoOIMBOro 3HaYCHHS 11e Ha0yBae y BHUIAAKaX,
KOJIM MK (PAaKTHYHAM 3aTPUMAHHSM 1 MPUOYTTSIM 3aXUCHUKA MHUHYB
3HAYHUI TPOMDKOK Yacy, MPOTSIrOM SKOro i3 3aTpUMaHHM MOTJIHN
IPOBOJUTHCSA ONUTYBAaHHA, OTPUMYBATHCS IIOSCHEHHS, CKJIAJATUCH
MpoLIeCyabHI IOKYMEHTH a00 (h)aKTUYHO 3/IHCHIOBATHCS JOIHUT.

3aXUCHUKY, SKUA Y MOJAJIBIIOMY 3[IHCHIOBATUME 3aXUCT, TAKOXK
HeoOXIIHO mepeBipuTH, YK OyJi0 3a0e3rneueHo KoHQIIeHIiiHe mobauYeHHs
i3 3aTpUMaHMM [0 IPOBEJIECHHS IEPLIOro JIONUTY abo0 IHIIMX CJITUuX
(po3mrykoBHX) Iiif, Ui HE 0OMEXKYBAJIOCS CIUIKYBaHHS 13 KIIEHTOM y daci
abo 3MicTi, yn He OynHM TPUCYTHI CTOPOHHI OCOOHM TiJ Yac TaKOTo
cminkyBanHs. lle mpaBo mMae QyHmaMeHTaIbHE 3HAYCHHS, OCKLNBKH 0e3
MO>KJIMBOCTI BUTBHOTO, TPUBATHOT'O Ta 3aXUIIIEHOTO 0OTOBOPEHHS 00CTaBUH
3aTpUMaHHS, TO3MILIii y CIpaBi, HASBHUX JOKA3iB Ta IMOAAJBIIOI CTpaTerii
3aXHUCTy pealtizallis mpaBa Ha 3aXHUCT HaO0yBae (HOPMANTBHOTO XapaKTepy.

Oco6mmBy yBary HEOOXiTHO 3BEpPTaTH Ha Te, YU HE OyJH MPUCYTHI
CTOpPOHHI 0COOM TijJ Yac CIIKYBaHHS aJBOKaTa i3 3aTPUMaHUAM, YA HE
3MIACHIOBAIIOCS ayio-, BiIEOCIIOCTEPEeXKEHHS a0 IHIMMA KOHTPONH 3a
pO3MOBOIO, UM HEe OOMEXYBaBCS 3MICT CIUIKYBAaHHS, a TAaKOXX YA HE
I [UIATATA OTJISMy JOKYMEHTH, 3alliCH, HOTATKU a0o iHIII MaTepiaid, sKi
aJIBOKAaT BUKOPUCTOBYE IIiJ] Yac HaJaHHs NMpaBoBoi nomomoru. Taxi nil
MOXYTb CBIJYUTH IIPO IOPYLICHHS HE JIMIIIC TIpaBa Ha 3aXUCT, a il mpaBa Ha
MOBary J0 IPUBATHOTO XUTTS Ta TAEMHUIII JINCTYBaHHSL.
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[Mpaktuka €CIUI Buxomuth i3 TOro, mo KoH(IAEHIIHHICTH
CITIIKYBaHHS MiXK aJIBOKATOM 1 KJIIEHTOM € OJIHHM i3 0a30BHX €JICMEHTIB
CIPaBeUIMBOTO CYIOBOTO PO3IIISIAY Ta €()EeKTHBHOTO 3aXHCTy. Y crpasi
«Namazli v. Azerbaijan» Cyx Haroiocus, 110 JINCTyBaHHS Ta 1HIII (OpMH
KOMYHIKalii MDK aJBOKaToM 1 KII€EHTOM Yy NpPUHIOWIL  MaloTh
MIpUBLIEHOBaHUI XapakTep, a iX mepeBipka 3 OOKy Aep)KaBHUX OpTaHiB,
0C00JIMBO 32 BIACYTHOCTI KOHKPETHHUX MiZI03p Y TPOTHIIPABHIH AisUIBHOCTI,
CynepednTh MPUHIMIMY KOHQieHIIHHOCTI Ta mpodeciitnol Taemuui. Cyn
MiJKPECTIHB, MO OyAb-sKe BTPYYaHHsS Y CHUIKYBaHHS MDK aJBOKaTOM
1 KJIIEHTOM Ma€e OyTH YiTKO BpPETYJIbOBaHE 3aKOHOM, IEPeciliayBaTH
3aKOHHY METy Ta CYIPOBOJDKYBATHUCSA JOCTAaTHIMH TapaHTIAMH BiJ
cBapimns’.

€CI1JI Takox 3BepHYB yBary Ha Te, 10 HaBiTh 3arajibHUi OIS
JOKYMEHTIB aJiBOKaTa JO Ta TiCas 3ycTpidi 3 KII€EHTOM CTAaHOBHTb
BTPYYaHHS Yy NpPaBO HAa MPUBATHE JKUTTS Ta JMCTYBAaHHS, SIKIIO BiH
JIO3BOJISIE O3HAMOMHUTHCS 31 3MICTOM JOKYMEHTIB a00 CTBOPIOE PU3UK
JIoCTyny 10 KoH(imeHmiiHOT iH(popMarii. OcobmuBo HeOe3meYHUM
€ HaJIaHHS TM0CaJOBUM 0co0aM HEOOMEKEHOI JUCKPELil 100 MepeBipKu
MaTepiajiB  aJBokaTa 0Oe3 BU3HAYCHHS UITKMX MeX, IIJICTaB
i mpouecyanbHux rapanTid. Ha aymxy Cyny, ne ¢aktudHo mo30aBise
3MICTY caM MPHUHIMIT KOH(1IESHIIHHOCTI BIIHOCHH «aJBOKAT — KIIEHT».

Y 3B’A3Ky 3 UMM MiJl 4Yac MEpeBipKH 3aKOHHOCTI 3aTpPUMAaHHs
3aXMCHHUKY HEOOXiJHO He nuiie (iKcyBaTh (akTH HEJOMYCKY N0 KITiE€HTa
abo 3arTAryBaHHsS 4Yacy J0 Tepmoi KOoHQieHIiHOI  3ycTpiui,
a 1 3’4COBYBaTH, YM HE BiIOYBAJIOCS BTPYYAHHS Yy 3MICT CIIUIKYBaHHS, 91
HE OIJIAIaJNCs 3alHCH aJBOKaTa, Y He OyJM BWIy4eHI TOKYMEHTH, SKi
CTOCYIOTBCS IIPaBOBOI MO3MIMIi, @ TaKOX YH HE IPOBOAUBCS KOHTPOIb 3a
IIeperoBopaMu MiXK aJIBOKATOM 1 3aTpUMaHHM. Y pa3i BHUSBICHHS TaKHX
NOpYIIeHb BOHH TOBHHHI BHKOPHCTOBYBAaTHCSI AK AapryMEHT LIOJO
HEJOIYCTUMOCTI JIOKa3iB, OTpUMAaHUX y 1€l mepiof, Ta AK MiacTaBa Ui
KOHCTATAaIlil MOPYIIeHHS ImpaBa Ha 3axucT i ctarti 8 KonBeHmii mpo 3axuct
IpaB JIOAWHU i OCHOBOITIOJIOKHHIX CBOOOI.

VY pasi BUSBIEHHS MOpYIIEHh IIpaBa HAa 3aXWUCT i OOCTaBUHHU
MOBHUHHI BHKOPHCTOBYBATHCS SIK CAMOCTIMHWHA apryMeHT Uil BU3HAHHS
3aTpUMaHHS HE3aKOHHUM, 2 OTPHMAHHUX y LIeH Mepioj MOSCHEHb YH iHIIHX
JOKa3iB — HEJIOITy CTUMHMU.

! Case of Namazli v. Azerbaijan Namazli v. Azerbaijan, application
no. 8826/20, judgment of 20 June 2024. URL:
https://hudoc.echr.coe.int/fre?i=001-234266.
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Oxpemoi yBarm mOTpeOye IIOJIOKEHHSI IIPO HEIOIMYCTHMICTb
0oOrpyHTYBaHHS 3aCTOCYBaHHS 3alI001KHOTO 3aX0Ay Y BUIJIAII TPUMaHHS
MiJ BapTOI0 BHUKIIOYHO TKKICTIO IHKPUMIHOBAaHOTO KpPUMIHAIBHOTO
npaBoropyuieHHs. Y crpasi «Ocurienko npotu Ykpaiany €CIT cnymrHo
3BEpPHYB yBary, 10 HalliOHAJIBHI CyJIM IPOJIOB)KYBAJIM TPUMAaHHS 3asIBHUKA
IiJ] BapTOI0 NEPEBAXXHO 3 MOCHJIAHHSAM Ha THKKICTh IHKPUMIHOBAHOTO
3JI0YMHY, HE HABOJISIYM KOHKPETHUX (DaKTiB, sIKi O CBiTUMIIN ITPO HASIBHICTH
pU3MKiB, mepeadaueHnX 3aKOHOM, Ta HE aHalli3ylo4Yd MOXIUBICTH
3aCTOCYBaHHS albTePHATUBHMX 3aMO0iLKHUX 3axoxis'. Takuil migxig 6yno
BH3HAHO HECYMICHHUM i3 BUMOTaMu IyHKTY 3 ctarTi 5 KoHBeHuii.

BaxuiBe 3HaueHHs s (OpMYyBaHHS BiJIIOBIZHOTO CTaHIapTy
MaioTh Takox pimenHs €CIII y cmpasax «Nowicka v. Poland»?,
«Vasileva v. Denmark»® Ta «Epple v. Germany»*, y sxux Cyn
HaroJollyBaB Ha HEOOXITHOCTI 3a0e3redeHHs OanaHCcy MK CYCHiJIbHUM
IHTEpeCcOM Yy HaJIe)KHOMY pO3CJilyBaHHI Ta IMpPaBOM OCOOM Ha CBOOOY.
[Tpu oLiHIOBaHHI 3aKOHHOCTI 3aTPUMaHHS MAlOTh BPaXOBYBATHCSI XapaKTep
1 MeTa 000B’sI3Ky, KU MOKJIaIaeThCsl HA 0CO0Y, KOHKPETHI 0OCTaBHHU 11
3aTpUMaHHs, TPUBAJICTh IM030aBJICHHsT CBOOOJM Ta CTYIiHb BTPY4YaHHs
y TIpaBa JIFOIUHH.

Sk cyurHo Bkazye O. B. BunokypoB crienudika peanizanii 3axucty
MpaB IMiJ03PIOBAHOTO IiJI Yac 3aTPUMaHHS PO3KPUBAETHCS 4epe3 00CsT
MPOLIECYalbHUX ITOBHOBKEHb a/IBOKATa-3aXMCHHUKA, SIKI BIH BIIpaBi
BUKOPUCTOBYBAaTH Ul 3a0€3NEeUYEHHs HAICKHOTO 3aXHUCTy 3aTPUMAaHOi
ocobu. Jlo TakMX MNOBHOBaKEHb HaJekKaTh: MOXKJIMBICTH NPOBEICHHS
KOH(]IiJIeHIIfiHOr0 Mo0aYeHHsT 3 TII03PIOBaHUM; 3IHCHEHHsS 300py
BiZJloMOCTeH MpPO OOCTaBHHH, II0 MOXXYTh MaTH JOKA30BE 3HAYCHHS IS
3aXHCTy; y4acTh Yy JIONMHUTI MiJO3PIOBAHOrO Ta IHIIUX  CJIJUUX
1 TporecyadbHHX isfX 32 WOTO YYaCTIO; O3HAHOMJICHHS 3 IIPOTOKOJIOM

! Pimenns €BpOIEHCHKOrO Cydy 3 NpaB IIOAMHM y CIIPaBi

«Ocwurnienko npotu Ykpainu» (3asBa Ne 4634/04) Bin 9 nmucromnana 2010 p.
URL.: https://zakon.rada.gov.ua/laws/show/974 871#Text.

2 Pimenns CBpONIEHCEKOTO Cydy 3 IpaB IIOAMHM Yy CIIPaBi
«Nowicka v. Poland» (3asBa Ne 30218/96) Bix 3 rpymns 2002 p. URL:
https://hudoc.echr.coe.int/eng?i=001-60791.

3 Pimenns CBpONIEHCHEKOrO Cydy 3 IpaB IIOAMHM Yy CIIPaBi
«Vasileva v. Denmark» (3asBa Ne 52792/99) Bin 25 Bepecus 2003 p. URL:
https://hudoc.echr.coe.int/eng?i=001-65867.

* Pimenns €BpONENCHKOTO Cyy 3 TIpaB JouHK y crpasi «Epple
v. Germany» (3asBa Ne 77909/01) Bim 24 Gepesns 2005 p. URL:
https://hudoc.echr.coe.int/eng?i=001-71704.

122



3aTpUMAaHHS, a TAKOX 3 MPOTOKONAMH CIITYUX i, MPOBEACHUX MO0
ITiT03PIOBAHOTO; MMOJAHHS 3asB, KJIOMOTAaHb 1 BiJBOJIB; OCKAp)KCHHS i,
0C3isUTRHOCTI Ta PIllICHb YITOBHOBAXECHUX CIY)KOOBUX OCiO, CIITUOTO 4u
MPOKYpOpa; a TAaKOXX BUKOPUCTAHHS IHIIMX HE 3a00pPOHEHHX 3aKOHOM
3ac06iB i CIOCOGIB 3aXMCTY IPaB 3aTPMMaHOT 0coou .

OTxe, 3aKOHHICTh 3aTPUMaHHSA € HE JIMIIE CaMOCTIHHHUM
MIPEMETOM CYZOBOTO KOHTPOJIO, a i OfHIEI0 3 BH3HAYAJIILHUX YMOB
3aCTOCYBaHHS 3aM1001>KHOT0 3aX01y. Y pa3i BCTAaHOBIIEHHS, 1110 3aTPUMaHHS
OyJ10 31ificHeHO 0e3 HaJIeKHUX MiJICTaB, 3 MOPYIIEHHSM MPOIIECyaIbHOTO
nopsAKy abo i3 CyTTEBUM OOMEKEHHSIM TIPaB 3aTPHMAHOTO, 1€ MOBUHHO
BPAaXOBYBATHCS CIIAYMM CYUICI0 SIK apryMEHT MPOTH 3aCTOCYBaHHSI
HaAKOIBII CyBOpHX 3alMOODKHUX 3axOiB, Hacamrepea TPUMaHHS IIiJ
BapTOIO.

VY Takux BUNaJKax CTOPOHA 3aXHCTy Ma€ peaji30ByBaTH KOMILIEKC
AKTHBHUX MPOLECYIbHUX Jilf, COpSIMOBaHMX Ha (iKcalilo IOMyIIeHnX
HOpylIeHb Ta 11X BHUKOPUCTAHHSA K CaMOCTIHHOIO  apryMeHTy
y JOKa3yBaHHI (DakTy HEOOIpYHTOBAHOCTI 3aCTOCYBaHHS 3armo0iKHOTO
3ax0]ly, OCKap KE€HHI PIilIEHHsI CII40T0 CY/Al YU CyIy NP0 3aCTOCYBaHHs
a00 TpOoIOBKEHHS 3a1001XKHOTro 3axoy. Hacammepe, 3aXUCHUK MOBHHEH
IHIIIOBATH TIEPEBIPKY 3aKOHHOCTI (PAaKTHYHOTO 3aTPUMAHHS IIISIXOM
MOJIAHHS BIAIOBIAHMX 3alepedeHb IiJ] 4ac pO3MIsAY KIOMOTaHHS IMPO
3aCTOCYBaHHS 3allOODKHOTO 3aXOjy, AakIeHTYIO4M YBary cyjay Ha
BIJICYTHOCTI HAJISKHHUX MIJICTaB JUI OOMEXEHHsT cBoOoM ocodu abo Ha
MOPYILIEHH] IIPOLECYaIbHOTO MOPSAKY 3aTPHMaHHSL.

KpiM Toro, IowmigbHMM € 3asBICHHA KIONOTaHb IPO BU3HAHHA
HEIONYCTUMUMHU  JI0Ka3iB, OTPUMAHUX  YHACHiJOK  HE3aKOHHOTO
3aTpuMaHHs abo mij] yac nepeOyBaHHsS 0COOHM y CTaHi (JaKTHYHOTO, aje He
0OpPMIICHOTO HAJIGKHUM YMHOM IM030aBJieHHs cBoOomu. Taka mo3wiris
Y3TO[DKYETBCSL 4K i3 HAI[IOHAIBHUMH IPOLECyalbHHMH — 3acalaMH
JOITyCTUMOCTI JOKa3iB, Tak 1 3 mpakrtukoto €CIUI, BixmoBimHO M0 AKO1
mopymeHast cratti 5 KomBeHmii mpo 3axWcT TpaB  JTIOAWHHA
1 OCHOBOMOJIO)KHUX CBOOOJ MOKE BIUTMBATH HA 3arallbHY CIIPABEIUBICTh
KPHUMIHAJIBHOTO IIPOBAPKEHHSL.

BaxximBrM HanpsIMOM [TiSUTPHOCTI 3aXMCHHUKA € TAKOXK IHIIIFOBaHHS
HETraiHOTO CYZOBOTO KOHTPOJIO 32 3aKOHHICTIO 3aTPUMaHHS, 30Kpema
[OUIIXOM IIOJIaHHS CKapr Ha HE3aKOHHE 3aTpUMaHHS a0o Oe3misuIbHICTh
YIOBHOBa)KEHUX OCi0, SKIIO Take 3aTPUMaHHS He Oyll0 HaJeKHIM YHHOM

! Bunokypos O. B. 3axucT npas I1i103proBaHoro npy 3aTpUMaHHi Ta
3aCTOCYBaHHI 3allO0DKHOTO 3aX0My y BHIVIAI TPUMAaHHS i BapTOIO
mc. ... kaua. ropua. Hayk: 12.00.09. Kuis, 2018. C. 199.
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0oQOpMIIEHO YH CBO€YACHO TIIEPEBIPEHO CYAOM. Y BHIAAKaX, KOJH
3aTpUMaHHS CYIPOBOJDKYBAJOCS TpyOMMH TOPYIICHHSMH IpaB 0OcOOU
(30KpeMa, BiICYTHICTIO JIOCTYITY JI0 3aXHCHHKA, HETIOBIIOMJICHHSIM ITi/ICTaB
3aTPUMAaHHS, ICPEBUILICHHSIM IPAHUYHUX CTPOKIB), 3aXHCHUK MOXE TaKOX
MOPYIIYBATH MUTAHHS MPO 3BUTBHEHHsI 0COOM 3-TiJl BApTH SIK TaKOTO, IIO
YTPUMYEThCS HE3aKOHHO.

[NapanespHO i3 MM 3aXHUCHHUK IIOBHHEH (OPMYBATH aJbTePHATHBHY
MpoLleCyalbHy I03MIIiI0, CHOPSIMOBaHY Ha OOIPYHTYBaHHSI MOMKJIMBOCTI
3aCTOCYBaHHS OUIbII M’SKOTO 3aro0KHOTO 3axoqy abo BiIMOBH B HOTO
3actocyBaHHi B3arami. I[lpy 1[bOMY BHSBIICHI MOPYIICHHS 3aKOHHOCTI
3aTPUMaHHS MAalOTh BUKOPHCTOBYBATHCS K apryMEHT, IO CBITYUTH MPO
HEOTPHMAHHS OpraHaMH JOCYIOBOTO  PO3CIiJyBaHHS CTaHAAPTIB
HAJIe)KHOT TPaBOBOi MpPOLIEAYPH, a OTXKE, MPO BIICYTHICTh JOCTAaTHIX
MiJCTaB JIJIs [TOAAJIBIIOr0 0OMEKEHHS ITPaB 0COOH.

He MeHI BaXJIMBUM € JAOKYMEHTYBAaHHS TaKUX IIOPYIIEHb
3 MCTOIO IIOAAJIBIIOIO X BUKOPHCTAaHHS SK Yy MEXax HaHiOHaJ'ILHOFO
KPUMIHAJIBHOTO TMPOB/KEHHSI, TaK i, 32 HEOOXIIHOCTI, y MpPOBaJHKEHHI
nepex €CIUL YV upoMy KOHTEKCTI 3aXMCHHK Ma€ 3a0€3MeUrTH HaJIeKHY
¢ikcaniro o0CTaBUH (PAaKTHYHOTO 3aTPUMaHHS, 4acy 1 yMOB YTPHMaHHS
0co0M, a TaKOX yCiX MPOLECYAbHUX OPYILECHb, 1[0 MaJIH MICIIE.

BcraHoBiieHHsT po3puBY B 4aci Mik (AKTUYHHM OOMEKEHHSM
cB00O M 0cobH i odiuiiHIM 0(OPMIICHHSIM IPOTOKOIY 3aTPUMaHHS Mae
Ba)XJIMBE 3HAYCHHs JUIS TEPeBIPKM 3aKOHHOCTI Jifl IPaBOOXOPOHHHX
opraniB. Y 0araTthbOX BHIIaJIKAX MOMEHT ()aKTUYHOTO 3aTPUMaHHS HE
30Ira€ThCsl 3 YacoM, 3a3HAYCHUM Y MPOTOKOJI, [I0 MOXKE CBIIYUTH MPO
npuxoBaHe ab0 HE3aJI0OKyMEHTOBaHe T030aBlIeHHS cBoOOaM  abo
MOpYIICHHS TpaBa Ha CBOOOY Ta 0COOMCTY HEIOTOPKAHHICTb.

3 MeTOI0 MepeBipKH TaKUX OOCTAaBHMH 3aXHCHUK MOXE iHIIIFOBATH
BUTpeOyBaHHS Ta IOCIIHKEHHS KHUTH OOJIKY BiBiTyBadiB BiAIOBiTHOTO
MIPaBOOXOPOHHOTO OpPraHy, >XypHaJIy IOCTAaBICHHX, >KypHAIy OOIIKY
3aTpUMaHUX 0Ci0, a TaKOXK IHINUX JOKYMEHTIB, Y SKHX (IKCYEThCS Yac
mpuOyTTS 0cOOM IO MPUMIIIEHHS OpPraHy JOCYIOBOTO PO3CIiAyBaHHS Yd
miapo3 iy momimii. HasBHI B X JOKyMEHTaX BiIOMOCTiI MOXYTh CyTTEBO
BiIpi3HATHCA BiA dYacy, BKa3aHOTO Y MPOTOKONI  3aTpUMaHHS,
1 mAOTBepMKyBaTH, IO Oco0a (akTHYHO NepedyBana Wi KOHTPOJIEM
MIPaBOOXOPOHIIIB 3HAYHO PaHIIIIE.

KpiM TOTO, Ba)XIIMBUM DKEpesIoM JO0Ka30Boi iH(popMaIlii MOXKYTh
Oyt  3amWcd 3 KamMep  BiJCOCTIOCTEPEKEHHS,  PO3TAIIOBAHHUX
y TPUMIIIEHHSIX I[PAaBOOXOPOHHOTO OpraHy, Ha BXOAI 1O HBOTIO,
y KOpHIOpax, KIMHaTaX s ONUTYBaHHs, YEProBHX 4YacTHHAX YH
MPUMIMICHASX U1 3aTpUMaHuX. AHAli3 TaKdX BIJCO3aINCIB  Jae
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MOXJIMBICTh BCTAHOBUTH TOYHHI Yac OpHOYTTS ocoOu, Xapaktep ii
mepeOyBaHHS Yy TPUMINICHHI, TpPUBAJICTh  OOMEXKEHHS  CBOOOIU
MepeCcyBaHHs, a TaKOX OOCTaBHMHU CIUIKYBaHHS 3 TparliBHUKAMHU
IIPaBOOXOPOHHOT'O OpraHy.

Ilicns  o3HallOMJICHHS 3 BINNOBIMHUMH  JIOKyMEHTaMH  Ta
BiJlcOMaTepiaaMi CTOpPOHA 3aXHCTy MOXKE JIWTH BHUCHOBKY, IO 0OCOOY
OyIo hakTHYHO JOCTaBJIEHO ab0 3aIpOLIEHO J0 MPAaBOOXOPOHHOTO OPTaHy
mig (GopMaTbHAM YH BUTAJaHUM TPUBOIOM 3HAYHO paHiIle, HDK I
BiIOOpa)XEHO y MPOTOKOJI 3aTpHUMaHHs. Y TaKOMYy BHUIIaJKy BHHHKAlOTh
MiJICTaBU CTBEPPKYBATH, 10 MAJIO Miclle IPUXOBaHe 3aTPUMaHHSI, sSKE HE
OyJl0 CBOEYaCHO 3a/IOKyMEHTOBaHE, a OTXe, CYIMPOBOKYBAIOCS
MOPYIIICHHSIM IpaBa 0COOM Ha CBOOOY ¥ 0COOMCTY HETOTOPKaHHICTh. Taki
00CTaBUHM MOXYTh OYTH BHKOPHCTaHI CTOPOHOIO 3aXHUCTy SIK JUIs
OCKap)KeHHsI 3aKOHHOCTI  3aTpUMaHHs, Tak 1 Jjs  JOKa3yBaHHS
HEOOI'PYHTOBAaHOCTI  3aCTOCYBaHHS HaHOIJIbII CyBOPUX 3alOODKHHX
3axO0/IiB.

TakuM YMHOM, BUSIBIICHHS HE3aKOHHOCTI 3aTpUMaHHs TpaHchopmye
IpoLecyanbHy IO3HLII0 CTOPOHH 3aXHUCTy 3 PEAKTHBHOI y HPOAKTHBHY,
0 JI03BOJISE HE JiMIle e(QEeKTHMBHO NPOTUAIATH 3aCTOCYBaHHIO
HEOOTPYHTOBaHMX 3aITO0DKHKUX 3aX0/1iB, aje i 3a0e3nedyBaTi JOTPUMaHHS
(GyHIaMEHTAILHUX TapaHTiii mpaBa Ha CBOOOAY Ta  OCOOUCTY
HEJIOTOPKAHHICTb.

[Ilono oOrpyHTOBAaHOCTI MiZIO3pU, TO i€ MUTaHHS HE 3HAXOIUTh
CBOTO HOPMATHBHOI'O BH3HAYEHHS B HAI[IOHAIBHOMY 3aKOHOAABCTBI,
a TOMY TYT TaKOX Ba)KIUBO 3BepHYTHCS 10 mpaktuku €CILIL.

[ousTrst «obrpyHTOBaHOl Mino3pw» y npaktui €CIIJI craHoBUTH
OIHY 3 KIIOYOBMX TapaHTiii mpaBa Ha CBOOOJAY Ta OCOOHCTY
HEJOTOPKAHHICTB, MepeAdadeHoro MiAIyHKTOM «C» IyHKTY 1 ctaTTi 5
KonBeHmii mpo 3aXUCT MpaB JIOOMHA 1 OCHOBOIMONMOXKHHX cBobOox. Cyn
HEOMHOPA30BO HATOJIONIYBaB, IO caMa JHIle JOOpPOCOBICHICTh
MPUITYIIEHHS 010 IIPUYETHOCTI 0COOM 10 3JI0YMHY HE € TOCTATHBOIO IS
MIPaBOMIpHOTO apemITy 9i TPUMaHHA MiJ BapTor. s mporo HeoOXimHa
HasBHICTh MEBHOTO MIHIMAJIBHOTO piBHSA (HaKTHYHOTO OOIPYHTYBAHHS,
3/IaTHOTO ITEPEKOHATH 00’ €KTHBHOTO CIIOCTEpirada y TOMY, IO BiATIOBiAHA
oco0a MOTJIa BANHUTH KPUMiHAIBHE IPABOIIOPYIIICHHS.

Y posymiaai €CIDUI «oOrpyHTOBaHA mimo3pa» Mepemdadae
iCHyBaHHS KOHKpeTHHX (hakTiB, BimomocTer abo iHdopmarmii, sKi
JO3BOJISIOTh TINTH BHCHOBKY IIPO MOJMIIMBY TPHYETHICTH OCOOH 10
3mounHy. IIpn mpoMy CynoBi opraHu 3000B’s3aHi 3IHCHUTH HaleKHY
MepeBipKy OCHOBHUX OOCTaBUH CIIpaBH. SIKIIIO K KOMIICTCHTHI OpraHd He
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MPOBOJITh JIOCTATHHOTO PO3CIiMYBaHHS IS BCTAHOBIICHHS (HaKTHYHUX
TiJICTaB IiI03pH, Ma€ Miclie MOpYIIeHHs BUMOT cTaTTi 5 KoHBeHii.

Oco0imBoro 3HaueHHS HaOyBae€ BHMOTra IIOJO OO0 €KTUBHOCTI
310paHux (PaKTUYHUX NAHUX, BiTOOPaKEHUX Yy IMPOLECyalbHHUX JPKepenax
nokasiB. [limo3pa He MO)ke TPYHTYBAaTHCS BHKIIOYHO Ha 3araJbHHX
TOPUNYIICHHAX, (OPMaTbHUX MMOCHIAHHIX Ha 3aKOHOAABYi HOpMHU abo
HEKOHKPETH30BaHMX Marepianax crpaBu. Opranu jaepaBHOi Biaau
MOBUHHI OMEpyBaTH MEPEBipIOBAaHUMHU (PAKTUIHUMH JTaHUMH, SIKi MOXKYTh
OyTH MpeaMEeTOM OLIIHKH Ta CyI0BOTO KOHTpOIIr0. HediTki hopMymoBaHHS,
y3araJlbHeH1 TBEp/PKEHHS YM BiJICHJIAHHS IO aOCTpaKTHUX MartepialiB 0e3
KOHKpETH3alil He BiJITOBIIAI0Th KPUTEPIO «OOTPYHTOBAHOCTI».

Bopnnouac €CILI 3Beprae yBary Ha Te, 10 (aKTH, sKi TOPOKYIOTh
mi03py, HE MOBUHHI BIAMOBINATH PIBHIO JOKa3yBaHH, HEOOXIAHOMY IS
NIOCTAHOBJICHHS! OOBHMHYBAJIBHOTO BUPOKY a00 HaBiTh Uil BUCYHEHHS
odimiiHoro oOBUHYBaueHHs. Bumora «oOrpyHTOBaHOI  MiZO3pU»
nependavyae HYKYMKA CTAHIAPT JOKa3yBaHHsI, OJTHAK LIl CTaHaPT MOBHHEH
OyTH JOCTaTHIM IJIsl TOTO, 100 MEPEeKOHATH CTOPOHHBOTO CHOCTepiraya
y HMOBIPHOCTI TOTO, IO IHKPUMIHOBaHI MO/IT AICHO MalK Micle.

Kpim ¢axtuyHoro acnekry, migo3pa IOBHHHA BiANOBIAATH
i mpaBoBOMy KpHTepito. Mmethcs mpo Te, mO OOCTABMHM, MOK/IAACHI
B OCHOBY 3aTPMMaHHs, MAalOThb MiJllafaTH i O3HAKH KOHKPETHOTO
KPUMIHQJIILHOTO  IPaBONOPYILIEHHS, IepeJ0adyeHoro  HalliOHAJILHUM
3aKOHO/IaBCTBOM. Bi/ICYyTHICTh KpUMIiHAILHO-IIPABOBOI 3200pOHM Ha MIEBHE
JUSIHHS Ha MOMEHT HOr0 BUMHEHHS BUKIIIOYA€ MOXUIIMBICTh ICHYBaHHS
«OOTpYHTOBaHOI Mi03pu» y po3yMiHHI ctaTTi 5 KoHBeHIil.

€CIDI TakoX HArojomIye, IO HE MOXE BH3HABATUCS 3aKOHHOIO
miJo3pa, SKIIO IHKPUMiHOBaHi 0co0i aii (akTu4HO TOB’s3aHi 13
peamizamiero ii KOHBEHIIHHMX TMpaB 1 CBOOOX, 30KpeMa cBOOOAM
BHPaXEHHS IIOTJIAIB, CBOOOM MHPHHUX 3i0paHb un cBoGOaM 00’ ¢IHAHB!.
HesakoHHE TpUMaHHSA MiJ BAPTOIO, SIKE OTHOYACHO CTAHOBUTH BTPYYaHHS
y rapantoBaHi KOHBEHIIi€I0 IpaBa, HE MOXKE PO3MIIAATHCS SIK Take, LI0
3IIHCHIOETHCS BIATOBIIHO 10 HAIIOHAJIBHOI'O 3aKOHOJABCTBA.

OmniHroI0YM HASIBHICTH MiHIMAQJIIFHOTO CTAHAAPTY OOTPYHTOBAHOCTI
migo3pu, Cyn Oepe 10 yBarW CYKYIHICTh OOCTaBHH KOHKPETHOI CIpaBH.

! Case of Sabuncu and Others v. Turkey : judgment of the European
Court of Human Rights of 10 November 2020, application no. 23199/17.
HUDOC. URL: https://hudoc.echr.coe.int/ukr?i=002-13005; Case of Ragip
Zarakolu v. Turkey : judgment of the European Court of Human Rights of
15 September 2020, application no. 15064/12. HUDOC. URL:
https://hudoc.echr.coe.int/eng?i=001-22921.
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3Ha4yeHHS MaloTh CTaTyc OCOOW, IIOCIIJIOBHICTH TOAIH, Xapakrep il
OpraHiB BJIaJH, CIIOCiO MPOBEICHHS PO3CIIilyBaHHS Ta 3araJIbHUH KOHTEKCT.
Hanpuxnax, SKmo 3aTpuMaHHs BHKOPHUCTOBYETHCS SIK  IHCTPYMEHT
MIPUAYIIEHHS MHPHHX IPOTECTIB a00 MONITHYHOI aKTUBHOCTI, IIe MOJXKeE
CBIJUMTH TPO CBaBUIBHICTH il Jep)kaBM Ta BiJCYTHICTh HaJIeXKHOI
ITiJICTABHU IS apCIITY.

Oxpemo Cyna 3ayBaxye, MO «OOIPYHTOBaHAa IiZ03pa» IOBHHHA
iCHyBaTH He IIMIE HA MOMEHT 3aTpUMaHHs, a i 30epiraTucsi MpoOTIroM
YChOTO Mepiojly TPUMaHHs OcoOM Mia BapTor. SIKIIO B MOJATBIIOMY
(akTHYHI TiJACTaBM MiJO3PU HE MIATPUMYIOThCS HOBUMH IaHUMH abo
BTPavyaroTh MEPEKOHIINBICTD, TTOAANbIIE TPHMaHHs 0COOH il BAPTOIO CTa€e
HECYMiCHHM i3 BUMoramu ctarTi 5 Konpenuii'.

VY cnpaBax, MOB’SI3aHUX 13 TEPOPU3MOM UM OPraHi30BaHOO
3nounHHicTIO, €CIIJI nonyckae neBHy cnenu(iky I0Ka3yBaHHS, 30KpeMa
HEMOJXXJIMBICTh PO3KPUTTS KOH(INEHIIHUX pKepen iHpopMalii. OxHak
HaBiTh 32 TaKMX YMOB Jiep)KaBa He 3BUIBHSETHCS BiJ 000B’SI3KYy HaJaTH
MiHIMaIbHY (akTUuHy OCHOBY Juii 3aTpuMmanHs. [ocTpoTta 3arpos,
OB’ SI3aHMX 13 TEPOPU3MOM, HE MOKE BUIIPABIOBYBATH HAIMIPHO LIMPOKE
TIyMaueHHs T[OHATTS  «OOIPYHTOBaHOI mimo3pu» Ta  (pakThuHe
HiBEJIIOBaHHS TapaHTiii mpasa Ha cBo6oIy>.

[paktuka €CIUI cBiguuTh, 10 HEMepeBipeHi 4yTKH, aHOHIMHI
MOBIIOMJICHHSI 0€3 HaJIeKHOTO MiATBEpXKEHHs a00 BiJIOMOCTI, 3aCHOBaHi
BUKIIOYHO Ha IPHIYIIEHHSAX, HE MOXYTb BH3HABAaTHUCS HOCTaTHHOIO
MiJICTABOIO  JUIsi  3aTpUMaHHsA. BoJHOYAaC KOHKPETHi, JeTani3oBaHi
W y3roJpKeHi MOKa3aHHs, HaBiTh SKIIO BOHK Ha/laHI aHOHIMHUMH CBIJIKAMH,

! Case of Selahattin Demirtas v. Turkey (No. 2) : judgment of the
European Court of Human Rights (Grand Chamber) of 22 December 2020,
application no. 14305/17. HUDOC. URL: https://hudoc.echr.coe.int/
fre?1=001-187961; Case of Ilgar Mammadov v. Azerbaijan : judgment of
the European Court of Human Rights of 22 May 2014, application no.
15172/13. HUDOC. URL: https://hudoc.echr.coe.int/eng?i=001-144124.

2 Case of O’Hara v. the United Kingdom : judgment of the European
Court of Human Rights of 16 October 2001, application no. 37555/97.
HUDOC. URL: https://hudoc.echr.coe.int/eng?i=001-59721; Case of Bas
B. Bag v. Turkey : judgment of the European Court of Human Rights of
3 March 2020, application no. 66448/17. HUDOC. URL:
https://hudoc.echr.coe.int/fre?i=001-201761; Case of Akgiin A. Akgiin v.
Turkey : judgment of the European Court of Human Rights of 20 July 2021,
application no. 19699/18. HUDOC. URL: https://hudoc.echr.coe.int/
eng?i=001-211233.

127


https://hudoc.echr.coe.int/%20fre?i=001-187961
https://hudoc.echr.coe.int/%20fre?i=001-187961
https://hudoc.echr.coe.int/eng?i=001-144124
https://hudoc.echr.coe.int/

3a TIEBHUX YMOB MOXYTh YTBOPIOBaTH HaJISKHY (aKTHUHY OCHOBY JUISI
(dopMmyBaHHS OOIPYHTOBAaHOI TiJO3pH, OCOONHMBO Y CHpaBax MO0
OpraHi30BaHOI 3JIOYMHHOCTI.

Crnin Bkazatm mnpo mneBHi Hemoniku umHHOro KIIK Vkpainm
B acmekTi 3a0e3ledyeHHs MpaB MiJO3pIOBaHOrO abo OOBHHYBAadyeHOTO,
CTOCOBHO SIKOT'O 3aCTOCOBAHO 3alOODKHMH 3aXiJ] y BHIJISAI TPUMAaHHS TTiJT
Baproro. [lonpm wHasBhicte y KIIK Vkpaiim mnonoxeHp 1010
000B’SI3KOBOTO MOBIJJOMJIEHHSI OJM3BKKX 0Ci0 Mpo (akT 3aTpuMaHHS Ta
HeoOXisHOCTI 1H(OpPMYBaHHSI OpraHiB OMIKW U MIKIyBaHHS Yy BHIIQJIKY,
SIKIIIO Ha YTPUMaHHI 3aTpuMaHoro nepeOysae autuHa (4. 9 ct. 191, 4. 9
cT. 194, u. 6 cT. 213, u. 4 ct. 508, u. 11 cT. 583, 4. 15 cr. 584 KIIK
Vkpainu)!, uYMHHEe KpUMiHalbHE NPOLECYaTbHE 3aKOHOJABCTBO HE
3a0e3nevye HaJeKHOTO BPETYIIOBaHHS LIMX MHUTaHb MIciss 0OpaHHs MO0
0co0u 3aro0KHOTO 3aX0/ly Y BHTJISII TPUMAHHS I1i]] BapPTOIO.

ba Oinblie, CyTTEBMM HEIOJIKOM 3aJMIIAETHCS  BIJICYTHICTh
IpsMOro 00OB’SI3Ky CTOPOHM OOBHMHYBaueHHA abo aamiHicTpamii Micis
HONEPEeTHBOr0 VB SI3HEHHS TOBIIOMIISITH OJM3bKUX POAWYIB YW IHIIMX
BU3HAYEHUX 0CO00I0 0ci0 mpo (akT oOpaHHs TPUMAaHHS IiJ BapTOIO Ta
Miclie 11 mojaneoro nepedyBanHs. Ha mpakTuili 1ie MoXe IPU3BOAUTH IO
CUTYalil, KOJM YWIeHHU CiM T TPUBAJIUIA Yac He BOJIOAIIOTH iH(OpMaLIi€ro PO
Miclie 3HaXOPKEHHS MiZ03PIOBAHOTO YH OOBHHYBA4€HOTO, 10 HEraTHBHO
BILJIMBAE HA MOXKIIMBICT OpraHizallii 3aXucTy, nepeaadyi HeoOXiJHUX peyei,
OTPUMAaHHS MEIUYHOI JONOMOTH abo 3a0e3NeyeHHs HAISKHOTO KOHTAKTY
13 3aXHCHUKOM.

Kpim Toro, unnna pepakiiis KITK Ykpainu akiieHTye yBary juiie Ha
BUITAJIKaX, KOJM Ha YTPUMaHHI 3aTpHUMaHOi OcoOM IepeOyBaroTh IiTH,
OIHAK HE BPaxOBYe€, IO IMiJO3PIOBaHMK ab0 0OBHHYBaueHHH Moxke OyTH
€IWHOI0 0c00010, sIKa 3IMCHIOE JOTIIAA YW MaTepianbHe 3a0e3ledeHHs
IHIINX YJIEHIB CiM 1. ﬁﬂeTbCﬂ, 30KpeMa, PO Helpare3JaTHUX OaThKiB, 0ci0
TTOXHUJIOTO BiKy, 0Ci0 3 1HBaJIiHICTIO, @ TaKO>X HEMPAaIe31aTHOTO YOJIOBika
abo npyxuHy. Y TaKMX BHIQJKaX MOMIIIEHHS ocoO0m mix BapTy 0e3
BUPIIICHHS MUTAHHS PO MOJAIBIIMHA NOTIAA 32 YTPHMAHLSIMH MOJXKe
CTBOPIOBATH ICTOTHI COLIaNBbHI PH3UKH Ta (PAKTUYHO CTABUTH BPA3IUBUX
ocib y craHOBHIIE OE3MOPATHOCTI.

VY 3B’sa3Ky 3 1uM goninsHO nependauntu Ha piBHI KIIK Yipainu
000B’s130K IPOKypopa abo 1HIIOI YITOBHOBa)KEHOI CIIy>KOOBOI 0COOH TicIs
o0paHHA 3amoOOKHOTO 3aX0Ay Vy BUTIISAI TPUMAaHHS I BapTOIO

! KpuminasnsHUI MponecyanbHuii Kofieke YKpaiHu : 3aKoH YKpaiHu
Bim 13.04.2012 Ne 4651-VI. Bepxona Pama Vkpaimm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.
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HEBIIKITATHO TOBIJOMJIATH OMM3BKUX POAWYIB, WICHIB CiM’1 UM iHIIMX
BH3HAYCHUX TIiJ03PIOBAaHMM a00 OOBHHYBaueHHM o0cCi0 Tpo ¢akT
3aCTOCYBaHHS TAKOTO 3aro0iKHOTO 3aX0Ay Ta Miclie YTPHUMaHHS OCOOH.
OnHovyacHO HEOOXiJHO 3aKPIMUTH OOOB’SI30K 3°sICyBaHHsS IHUTaHHS IPO
HasBHICTH 0Ci0, sIKi mepeOyBarOTh HAa YTPHMaHHI B3ATOTO MijJ BapTy, Ta
BXKMBATH 3aXO/[iB MO0 3a0e3MeUeHHs X HaJIKHOTO 0TSy, HE3aJIes)KHO
Bl TOTO, YM € TAKUMH OCOOAMHU MiTH, HEmpare3faaTHi OaThbKH, YOIOBIK,
Jpy>XrHa a0o 1HII WIEHHU CiM’1, sIKi MOTPeOYIOTh CTOPOHHBOT IOTTOMOTH.

Texcryansnum anamizom nonoxeHnb KITK Vkpainu BctaHoBiIeHO
MpoOJIeMH HOPMATUBHOTO BPETYJIIOBAHHS  130JIAIHHUX  3amo0iKHUX
3ax0liB B yMOBaxX BOEHHOTO CTaHy, HacamIiepe] 3aTpUMaHHs Ta TPUMaHHS
i Baproro. Sk ciynHo 3ayBaxye T. O. JIockyToB, 0OCHOBHOIO ITpo0IEMOI0
II0JI0 3aTPUMAaHHS € HelocKoHamicTh 4. 1 ¢T. 208 KITK Ykpainu. Ha #ioro
JOyMKy, YHHHA pEHaKilis HaJATO JKOPCTKO TMPHB’S3ye MOMKIUBICTH
3aTpUMaHHSA 10 BHMOTH «0Oe3MocepenHocTi» ab0 «IIOHHOCTI», TOOTO
3aTpuMaHHsi Mae BijOyBatucs (aKTUYHO Onpa3y TiCIAs BYMHEHHS
KpPUMiHAJIBHOTO TpaBonopyiueHHs. lle cTBoproe TpyaHoOm y cripaBax
LI0/I0 3JIOYMHIB TMPOTH OCHOB HAaIliOHABHOT Oe3rneku YKpaiHu, KOJIU
3aTPUMaHHsl 4aCTO HEMOXIIMBO IPOBECTH HETaiHO, aje ICHye BHCOKUH
PHU3MK BTE4i YW MPOJIOBKEHHS MPOTHIIPABHOI AisIIBHOCTI. ABTOP BBaXKae,
o KIIK Ykpainu He BpaxoBye cnieliniky BOEHHOTO CTaHy Ta He JI03BOJISIE
e(eKTUBHO 3aTpuMyBaTH OCiO, MiZO3PIOBaHUX Y JEpiKaBHIA 3paji,
KONabopauiiiHili JisSTBHOCTI Ta iHIIMX MONIOHUX JisHHAX .

[le omna mpobiema nonsrae B Tomy, 1o 4. 1 ct. 208 KIIK Ykpainu
JIO3BOJISIE 3aTPUMAaHHS JIMINE MIOAO 3JI0YMHIB, 3a sKi nependavyeHo
MOKAapaHHs y BUIJISIAI 1M030aBJieHHsI BOJ. ABTOp 3BEpTae yBary, IO
yactuan 1-3 cr. 111-1 KK VYkpainu, sikuit nepenbauae okpemi (opmu
KOJTa0opamiiHoi MisSUTBHOCTI, HE MICTHTh CaHKIIl y BUTJISAALI T030aBICHHS
Bom. Yepe3 Iie BUHUKAE CHUTYyamis, KOJIH OCi0, MiIO3PIOBAaHUX y TaKHUX
JiSIHHAX, (AKTHYHO HEMOXIIMBO 3aTpumath y mopsiky cr. 208 KIIK
VYkpaiau. Ile, Ha IymMKy aBTOpa, CYTTEBO MOCTAaOIIOE €PEeKTHBHICTH
KPUMIHAJIFHOTO IIPOBAHKEHHS B YMOBaX BiHH.

Oxpemo aBTop kpuTHKYE 1I. 6 4. 1 cT. 615 KIIK Ykpainu. [Ipobmema
Li€i HOPMH ITOJISITAa€ B TOMY, 1110 BOHA PO3IIHMPIOE MOKIIMBOCTI 3aTPUMaHHS
B YMOBaxX BOEHHOI'O CTaHy, aji¢ HE yTOYHIOE, 32 SKUX caMe OOCTaBUH

! JTockyros T. O. HopMmaTuBHi medekTH i30/MIiAHAX 3aI1001KHIX
3aX0JiB y KPHUMIHAIHHOMY MpPOBa/PKEHHI B yMOBaX BOEHHOTO CTaHy.
Hayxosuii sicnux Yorceopodcwvkozo nayionanvroezo ynisepcumemy. Cepis:
Ilpaso. 2025. Bum. 91, 4. 4. C. 349-354. DOI: https://doi.org/10.24144/
2307-3322.2025.91.4.49.
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HEMOJXKJIMBO 3aCTOCYBaTH 3arajbHi npasuia ctT. 208 KIIK Ykpainu. Y Hopmi
BIJICYTHI KOHKDETHI KpWTepii, HalpuKiaa MOCHJIaHHS Ha O00ioBi ii,
OKyMalif0 TepUTOpii, HEMOXKJIMBICTH POOOTH CyIy YM iHIIN 00’ €KTHBHI
obcraBuHu. Yepes 1e, Ha JyMKy aBTOpa, iICHyEe PU3MK HAaJAMIpPHOTO Ta
HEOOTPYHTOBAHOTO 3aCTOCYBaHHS 3aTPHMaHHSI.

[lono TpuMmaHHS Mij BapTOIO aBTOp BKa3ye Ha KOJNI3il0 MDK 4. 6
ct. 176 KIIK VYkpainu Tta u. 2 cr. 183 KIIK Vkpainu. Ilepma HOpMa
nepenbayae 000B’I3KOBICTh TPUMAHHS ITiJ] BAPTOIO TSI OKPEMHX KaTeropii
MiO3PIOBAaHUX IIiJi YaC BOEHHOTO CTaHy, 30KpeMa 1 IOAO0 Oci0,
MiJI03PIOBAaHUX Y KPUMIHAIBHUX TpocTynkax 3a ud. 1-3 cr. 111-1 KK
VYkpainu. Bognouac 4. 2 cr. 183 KIIK Ykpainu m103Bossie 3acTOCOBYBaTH
TPUMaHHS MiJ] BApTOIO JIMILE MION0 OCi0, SKi MiJJO3PIOIOTHCS Yy 3JI0YMHAX,
a HE Yy KPUMIHAaJIbHUX MpPOCTYNKaxXx. TakuM 4YWHOM, 3aKOH MICTHTh
BHYTPILIHIO CYIIEPEYHICTb.

Takox aBTOp BBaXkae MpoodJIeMor Oe3abTepHATHBHICTD TPUMaHHS
mig Baproro. Yactuau 6 T1a 8 cr. 176 KIIK VYkpaiuu QakTuuHO HE
3aJMINAI0OTh MOXJIMBOCTI 3aCTOCYBAaTH IHIIMH 3amoOLKHME 3axin abo
BU3HAYUTHU 3aCTaBy LIOJAO OCIO, sIKi MII03PIOIOTHCS y TEBHHUX KAaTEropisix
3JI0YMHIB M1/l YaC BOEHHOT'O CTaHy. ABTOP HAroJjIoIIye, 1110 HAaBITh B YMOBaX
BiilHM HEOOXIJHO 3aJWIIaTH CyAy AWUCKPELil0 BU3HAYATH MOXIIHMBICTH
3aCTaBH, BPaxXOBYIOYM KOHKPETHI OOCTaBMHM CIIPaBH, PU3UKH Ta OCOOY
iJ03pI0BAHOrO’ .

VY uijoMy MOrOKYIOYUCH 13 MO3MIIEI BYSHOTO MIOAO JUCKpELil
CyIy 3ayBa)KMMO, II0 MH He BOAYaeMoO JOLUIBHOCTI y 3aKOHOJABUOMY
3aKpIIICHHI MOKJIMBOCTI 3aCTOCYBAaHHS BUKIIIOYHO TPUMAHHS T1i]l BAPTOIO
II0/I0 OKPEMHUX CKJIaJIiB KPUMIHAJIBHUX MPAaBONOpyIieHb. HaBiTh B yMoBax
BOEHHOTO CTaHy BCTAHOBJICHHS Oe€3albTepHAaTHBHOTO TPUMAHHS IMij
BapTOIO CYNEPEUYNTh 3aTaIbHUM 3acajaM KPHMIHAIBHOTO IIPOBaKEHHS,
MPUHLUIY iHAWBigyami3amii MpoIeCyalbHOrO0 TPUMYCy Ta BHMO3i
MIPONOPIIIMHOCTI BTpy4aHHs y mpaBa toguHd. Cam 1mo cobi xapakrtep
KPUMIHAJIBHOTO MPABONOPYLIEHHS HE MO)XKE aBTOMATHYHO 3YMOBIIIOBATH
HEOOXiTHICTh 3aCTOCYBaHHA HAWCyBOPIIIOro 3amoOiKHOTO 3axomy 0e3
ypaxyBaHHSI KOHKPETHHX PH3HKIB, TIOBEIIHKH 0cOoOH, i MpoIecyaabsHOrO
CTaTyCy, CTaHy 3[I0POB’Sl, BiKY, COMiaJbHUX 3B’S3KiB Ta iHIINX OOCTaBHH,
nependbauennx ct. 177, 178 KIIK Ykpaimn. HagmipHa KaTerOpHYHICTH
3aKOHOJABISl Yy LBOMY NHTaHHI He JHIIe OOMEeXye CYIOBHH po3cyln,
a ¥ NOTEeHUIHO CTBOPIOE MEPeyMOBH IS IOPYLICHHS IIpaBa Ha CBOOOIY
Ta 0COOMCTY HEJOTOPKAHHICTb.

1 JlockytoB T. O. Bka3zana mparis.
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BopHowac Mm He miaATpUMyeMo W MiIXiJ [IOAO0 HAAMIpPHOTO
PO3LIMPEHHS] MOXJIMBOCTEW  3aTPHMaHHS 11032 MEXaMH BHUMOTH
«moiHOCTI» abo «Oe3nocepeanHocTi». Ha Ham morisia, mpobiema mossirae
HE CTUTBKHM Y HEOOXIJHOCTI BiIMOBH BiJl IWX KPUTEPIiB, CKUILKK Y TOTPeOi
OifblI  e(eKTHBHOTO BHKOPHUCTaHHS BXKE HAsSBHUX MPOIECyaTbHUX
MeXaHi3MiB. Y BHIAJKaX, KOJM 3aTPUMaHHsI OCOOM He Moxe OyTH
3MifiCHEHe Ofpa3y IMiCls BYMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS,
OUTbII  OOTPYHTOBAHUM BHUJA€THCS 3BEPHEHHS O CIITYOTO CYyIi
3 KJIONTOTaHHSM MO HaIaHHS JIO3BOJTY Ha 3aTPUMaHHS 3 METOIO TIPHBOJLY.

Takuli miaxin 103Boise 3a0e3meunTH OallaHC MK IHTepecaMu
KPUMIHAIBHOTO MPOBA/DKCHHSI T4 TapaHTIsIMH TpaB JFOIMHK, OCKUTBKA
3aTpUMaHHS 3/IHCHIOEThCS HE BHACIIMOK JOBLIBHOTO PO3IIHPEHHS
NOBHOBa)XEHb CTOPOHH OOBHMHYBAue€HHs, a Ha MIJICTaBl MOMEPEJAHHOTO
CyJIOBOTO KOHTpOJIIO. 3a TakMX YMOB THMTaHHS «IIOHHOCTI» abo
OOMEXEHOCTI CTPOKIB MK MOMEHTOM BYMHEHHS KPUMIHaJIBHOTO
NPaBONOPYIIEHHsI Ta (JaKTUYHHM 3aTPUMaHHSM OCOOM BXKE HE MaTuMe
HACTUIBKU TPUHIMIIOBOTO 3HAYEHHS, aJDKe IMPaBOBOIO IMIJICTABOKO IS
3aTpUMaHHs BUCTyNaTUME BIATNOBIIHA yXBaJja ciiaquoro cyani. Came Takuit
MEXaHi3M, Ha Hall IOIJIA, € OiNbII 30aJaHCOBAHMM 1 TaKMM, [0 HE
noTpedye INTYYHOTO PO3IIMPEHHS BUIIAIKIB 3aTpUMaHHSA 0€3 CyIOBOTO
KOHTPOJIIO.

IniniaTMBa CTOPOHM 3aXHMCTy MLIOAO 3MiHM abo0 CKacyBaHH:I
3anmo0>KHOTO 3aX0/ly IIOBUHHA 0a3yBaTHCs HA I0OKa3yBaHHI ICTOTHOT 3MIHU
00cTaBuH, siKi OyJIM MOKJIAJeHI B OCHOBY IIEPBUHHOTO pimeHHs. [IpakTuka
CBIJJUUThH, 10 TAKUMH OOCTABUHAMH MOXYTh OyTH 3MiHA IPABOBOTO
cTatycy ocoOu, iepekBaiQikalisi JisiHHSL, HOTIPIISHHS CTaHy 310pOB’ st 200
BUHUKHEHHSI HOBMX OOCTaBHH, sIKi He OyJHM BiJIOMi Ha MOMEHT OOpaHHs
3armo61>KHOTO 3aXO0y.

Omxe, edekTHBHA peaii3ailis IHIIATHBA CTOPOHH 3aXHCTY
y TNUTaHHSIX OOpaHHA, 3MIHM Ta CKacyBaHHS 3aloODKHHX 3aXO[iB
mepenbadae i MOCTIHHY TMpoIecyalibHy aKTHUBHICTH, CTpaTeriuHe
IUIAHYBaHHS Ta  HaJle)KHE  BHKOPHCTaHHSA  HASBHUX  JOKAa30BHX
MOXJIMBOCTeH.  3a0e3lmeueHHs  peajbHOI  3MaraJibHOCTI  CTOpIH
Yy KpPUMIHQJILBHOMY IIPOBaDKCHHI BHUMara€ IOJAIBIIOrO BIOCKOHAJICHHS
KPUMIHAJIBHOTO IIPOLIECYaJbHOTO 3aKOHOJABCTBA, CHPSAMOBAaHOTO Ha
YCYHEHHS iCHYIOUOTO qricOaNaHCy Ta rapaHTyBaHHS e(heKTHBHOTO 3aXHCTy
IpaB 0COOU.

Ha mingcraBi mpoBeAEHOTO aHaNi3y HAayKOBHX TIpallb BUYCHUX,
MOJIOKEHb  HAI[IOHANBHOTO  3aKOHOJABCTBA, HALIOHAJIBHOI  CyIOBOI
npaktiky Ta pimens €CIUI, MokeMO BH3HAYUTH TAKTHYHI OCOOIMBOCTI
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JOSUTBHOCTI  3aXMCHHKAa TiJ dYac 3aTpUMaHHs, a TakoX OOpaHHs
3aro01>KHOTO 3aX0y Y BUIJISIII TPUMAHHS ITi BAPTOIO.

ANTOopuTM J1ili 3aXMCHUKA M1 Yac 3aTpUMaHHs 0COOU MTOBUHEH Oy TH
CHpsSMOBaHHMH HacamIiepesl Ha TEpeBipKY 3aKOHHOCTI caMoro (axTy
mo30aByieHHsT  CBOOOJAW,  JIOTPUMAHHS  IPOIECYalbHOTO  TOPSAKY
3aTpuMaHHsl Ta 3a0e3ledyeHHs mpaBa ocoOW Ha 3axucT. [leprroueproBo
3aXMCHUKY HEOOXiJIHO BCTAaHOBUTH TOYHHH MOMEHT (aKTHYHOTO
3aTpUMaHHs, SKMA He 3aBkau 30iraeTbcsi 3 YacoM, 3a3HaueHUM
y mpoTokom. J[JIs IpOro MAOINIBHO TEPEBIPATH 3alKuCH Y KypHAIi
JIOCTaBJIEHUX 0Ci0, KHUTax OOIMIKY Bi/IBiTyBadiB, )KypHalax 3aTpUMaHUX,
a TaKoX IHIIIIOBaTH BUTPEOYBaHHS 3allMCiB KaMep BiJAE€OCHOCTEPEKEHHS
y TPUMILIEHHX TPaBOOXOPOHHOT0 oprany. TyT xe ciiiji nepeBipaTi i yac
BUSIBJICHHS O3HaK KPUMIHAJBHOTO TMPaBONOPYILEHHS (CaMOCTIHHOTO
BUSIBJICHHS TpAl[iBHUKaMH IPAaBOOXOPOHHHX OpraHiB abo MOMEHT
HAaAXOIKCHHS HOBillOMJ'ICHHﬂ rpoMajsH, Hi}alI/ICMCTB, YCTaHOB,
opranizamid Tomo). Taka mepeBipka J03BOJSE BUSBUTH BHIIAJIKU
NPUXOBAHOTO ab0 HEe3aJOKyMEHTOBAHOTO 3aTpPUMaHHsS, Koiu ocoba
¢akxTryHO OyJa mo30aBieHa CBOOOAM 3HAYHO paHillie, HiX 1ie BiJOOpaKeHO
y TIPOLECYalbHUX JOKYMEHTaX.

[Micns 1pOro 3axMCHUK TMOBHHEH IEPEBIPUTH, YH BIJIIOBIAIO
3arpumanHs Bumoram ct. 208 KIIK Ykpainu, un icHyBaja oOrpyHTOBaHa
MiJ103pa, Y1 JTOTPUMAHO BUMOTH «IIOHHOCTI», 2 B pa3i 3aTpUMaHHS 11o3a il
MeXaMH — 4M Oylla HasBHA yxBajia CIiJUOro CyAIl I[po JO3BLI Ha
3aTpHUMaHHS 3 METOI MpUBOAY. He MeHII Ba)KIMBUM € BCTaHOBIECHHS
TOro, 4u OyJ0 3aTPUMaHOMYy TIOBiIOMJIEHO TPUYMHM 3aTPUMAaHHS,
PO3’sICHEHO IpaBa, BPY4EHO KOIIiI0 MPOTOKOIY Ta 3a0e3Me4eH0 JOCTYI A0
MEJMYHOI I MPAaBHUYOT IOTIOMOTH.

Oxpemuii OJOK TEpeBipKM IMOBHHEH CTOCYBaTHCA JOTPHMAaHHS
mpaBa Ha 3aXUCT. 3aXHUCHHUKY HEoOXimHO 3’scyBatd, un Oymo ocoOi
PO3’sICHEHO IIPaBO Ha IPaBHUYY JONOMOTY, YH Majla BOHAa MOMJIMUBICTH
3apOCUTH aJBOKaTa 3a BIACHHM BHOOpOM, uHM Oylno HEBiAKIAIHO
MIOBIIOMJICHO BiIMOBIAHUN LEHTp 3 HaAaHHA Oe30mIaTHOI BTOPWUHHOI
MPAaBHUYOI JIOTIOMOTH, a TaKoX 4YM 3a0e3leveHo KOoH(iaeHIiiiHe
moOavYeHHs 13 3aXMCHUKOM JI0 TIPOBEICHHS IEPIIOTO AOMHUTY a00 iHIMX
cHimunx (pO3IIYKOBMX) UM TPOIECYallbHUX Hild. Y BHUMNAAKax, KOJIU
3aTpuMaHuil (PakTHYHO TepeOyBaB ITiJ KOHTPOJIEM IPABOOXOPOHIIB 0Oe3
JOCTYIly 1O aJaBOKaTa, a 3 HUM Y Iedl dYac mpoBomwimcs Oecimm,
ONHUTYBaHHA a00 BiAOMpaNHCA MOSICHEHHS YH 3Pa3KH UIS TPOBEACHHS
eKCIIepTU3H ab0 K BIUIyYaBCS HOTO OJST YW iHII MPEAMETH, 3aXUCHUK
NMOBHHEH CTaBHTH IUTaHHS NP0 MOPYLICHHS IpaBa Ha 3aXUCT Ta
HEJIOMYCTUMICTh OTPUMAHUX y IIeH TepioJT JOKa3iB.
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VY pasi BUSBIICHHS MOPYLICHb 3aXWCHUK Mae€ BUKOPUCTATH X SIK
CaMOCTIHHHH apryMeHT MiJ 4Yac BUPIIICHHsS MUTAaHHS MPO 3aCTOCYBaHHS
3ano0ikHOTO 3ax0y. He3akoHHICTh 3aTpuMaHHs, BiJICYTHICTh HAJIE)KHOTO
CyJIOBOT'O KOHTPOJTIO, IEPEBUIIIEHHSI CTPOKIB TPUMaHHs 0e3 pillieHHs Cy 1y,
MOpYILIEHHST IIpaBa Ha 3aXWCT a00 HEIONMyCK aJBOKaTa IIOBHHHI
posrisigatics sk 0OCTaBHHH, IIO CBiYaTh MPO HEJOTPUMAHHS OpraHaMu
JIOCYJZIOBOT'O PO3CJIilyBaHHS CTaHAAPTIB HAIEKHOI IPaBOBOI MPOLIEAYPH Ta
MOXYTh OyTH IiJICTaBOIO JUIs 3BiJIbHEHHS OCOOM, BH3HAHHS JOKa3iB
HEJOMyCTUMHUMHU a00 BiJMOBH y 3aCTOCYBaHHI TPUMaHHS IiJl BApTOIO.

ANTOpUTM i 3aXMCHUKA MiJ] Yac BHPIIICHHS MHUTAHHA TMPO
3aCTOCYBaHHs 3aMO0DKHOrO 3axX0/ly Y BHIVISAI TPUMAHHS IiJ BapTOO
MOBUHEH OyIyBaTHUCS HABKOJO TPhOX KIFOYOBHX HAMPSIMIB: MEPEBipKH
0OrpyHTOBAHOCTI ITiJJO3pH, CIIPOCTYBAaHHS PU3HKIB, nependaueHux cr. 177
KIIK VYkpainu Ta JOBElEHHS MOXIIMBOCTI 3aCTOCYBAHHSI OUIBII M’SKOTO
3ano0ikHOro 3axony. Hacammepesa 3aXMCHHK Ma€ OI[IHUTH, YH MICTATh
Marepiaid KpUMIHAIBHOTO MPOBA/DKEHHS KOHKPETHI (D)aKTWU4HI JaHi, SKi
MOXYTh  TIEPEKOHAaTH OO0 €KTHMBHOIO  CIOCTepiraya y MOXKJIMBIH
MPUYETHOCTI 0COOM 10 KPUMIHAIBHOTO MpaBornopylieHHs. [Ipu 1bpomy
HEOOXIIHO TMEepeBIpUTH, YW HE IPYHTYETbCS Mij03pa BHKIIOYHO Ha
MPUITYIIEHHAX, (OopMaTbHUX OCHIaHHAX Ha MaTepialy IpOoBaLKEHHS abo
HEMepeBipeHUX BiJIOMOCTSIX.

HactynHuM eneMEeHTOM [isUIBHOCTI 3aXHUCHHKA € CIPOCTYyBAaHHS
pHU3MKIB, Ha $SKI IOCHJIAETHCS CTOPOHA OOBHHYBaueHHS. Jlyis 1bOTO
HEOOXIIHO MOJIABaTH CYAy JOKYMEHTH Ta BiJIOMOCTI, 1110 XapaKTepU3yoTh
0co0y  MiZO3PIOBAHOTrO:  JIOBIAKM ~ OpO  Miclle  TPOKHBaHHS,
MpAlEBNANITYBaHHS, CIMEHHUI CTaH, HAsABHICTh JiTEH YW I1HIIMX
YTPUMAHIIIB, TO3UTHBHI XapaKTEPUCTUKH, BIJOMOCTI MPO CTaH 3JI0POB’S,
BIICYTHICTh CYAMMOCTEH, cTai comiaibHi 3B’ s3Ki. OCOOIMBOTO 3HAYCHHS
HaOyBae JOKa3yBaHHS TOTO, IO PHU3UKH IIEPEXOBYBaHHS, HE3aKOHHOTO
BIUTMBY Ha CBiJKIB, 3HHINCHHS JOKa3iB ab0 MPOIOBKEHHS 3JIOYHHHOI
TISUTBHOCTI € CYTO IPUIYIICHHAMH Ta HE MiATBEPHKYIOTHCSI KOHKPETHIMHU
00CTaBUHAMH.

[NapanenpHO 3aXMCHUK OBHHEH HAIIOJIATATA HAa TOMY, IO CTOPOHA
00BHHYBaueHHS 3000B’s13aHa JOBECTH HEMOXKIIMBICTD 3aCTOCYBaHHS OLTBII
M’SKOTO 3amoOiKHOTO 3axony. llocHNlaHHA BHKIIOYHO Ha TSDKKICTB
IHKPAMIHOBAHOTO KPUMIHAIFHOTO IPABOIIOPYIICHHS HE MOXKE BBa)KATHCS
JOCTaTHBOIO MIJCTABOIO ISl TPMMAHHS Il BapTolo. BomHouac 3aXMCHUK
Ma€ aKTUBHO BUKOPHCTOBYBATH HAsIBHI HEIOJIKH 3aKOHO/IABCTBA, 30KpeMa
KoIi3ito MK 4. 6 cr. 176 ta 4. 2 cr. 183 KIIK Ykpainu, mpoGiemy
0e3aIbTepHATUBHOCTI TPUMaHHS i BapTOIO MiJ Yac BOEHHOTO CTaHy,
a TAaKOX BIJICYTHICTh HAJEKHOTO HOPMATHBHOTO DETyJIOBAaHHS IMHTaHb
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TTOBIJOMJICHHS OJIU3BKUX 0Ci0 Ipo Miciie mepeOyBaHHsI B3STOTO IIif] BapTy
Ta 3a0e3MeUYeHHS JOTIISTY 32 HOTO yTPHMAHIISIMHU.

JisIpHICTh 3aXMCHUKA HE MOBHHHA OOMEXYBATHCS JIUILE y4YaCTHO
y TEPBUHHOMY PO3TIISI KIOMOTAHHS PO TPUMAHHSI il BAPTO0. YKe Ha
IBOMY eTami BiH Mae (GOpMyBaTH J0Ka30BYy 0a3y IS IOJAJIBIIOTO
3BEPHEHHsI 3 KJIOMOTAHHSIM IPO 3MiHy a00 CKacyBaHHS 3aro0iKHOTO
3axX07ly y pasi 3MiHM OOCTaBWH, TOTIpIIEHHS CTaHy 370pOB’s 0coOwW,
3aBEepIICHHS CiTUuX (PO3LIYKOBUX) JMiii ab0 3MEHIIEHHS PH3HKIB,
MOKJIAJICHUX B OCHOBY PIllICHHSI PO TPUMAHHS ITijl BAPTOIO.

3ayBakKUMO, 10 II€ OJHHUM BAXIMBAM MHTAHHIM € YiTKE
BH3HAYEHHS IPOLECYABHOTO CTaTyCy 0COOH, CTOCOBHO SIKOi BHPIIIY€ETHCS
MUTAHHS PO 3aCTOCYBAHHS 3aM001KHOTO 3aX0/y. Y Oy/b-SIKOMY BHIAIKY
fmeTbcss Mpo  MiJO3PIOBAHOrO, TOOTO 0coly, SKiH Yy HOPAAKy,
rlepe)l6aqu0My KpI/IMiHaHBHI/IM npouecyajlbHUM 3aKOHOJaBCTBOM,
BpPY4€HO MHCHMOBE MOBIJOMIIEHHS INMPO Mino3py. BomHouac cepen Takux
0ci0 cnif po3pi3HATH IBI OKpeMi kateropii. [lo mepioi HajgexaTh 0coou,
ki Bxke Oynu 3atpuMani y nopaaky cT. 208 KIIK Ykpainu ta daxtuuno
nepeOyBaloTh IIiJi KOHTPOJIEM MpPaBOOXOPOHHMX oprauiB. [lo apyroi
Karteropii HajexaTh O0COOM, SIKMM IOBIJJOMIICHO PO Mif03py, ajie IIOJ0
akux (axTuuHe 3aTpuMaHHS me He BinOyinocs. Came LIONO OCTaHHBOI
Kateropii y 4YMHHOMY 3aKOHOJABCTBI ICHY€ ICTOTHAa TpOrajuHa, sKa
MOPOJUKY€E HEOAHO3HAYHICT IPABO3aCTOCYBAHHS Ta CTBOPIOE IIEPEyMOBH
IUIs IOPYLIEHHS [TPaB JIIOMHH.

[ocTaHOBISIOYM yXBaJly MPO 3aCTOCYBAaHHS 3alO0IKHOTO 3aX0Iy
y BUTJISLI TPUMaHHS il BAPTOXO, CIIIUUIA CY/I/Is, 38 3aralbHUM IIPABUAJIOM,
3000B’s3aHUI OJJHOYACHO BH3HAYMTH PO3MIp 3acTaBH, JOCTATHIM Jyist
3a0e3reyeHHs] BUKOHAHHS ITiJJO3PIOBAHUM TIPOIECyabHUX O0OB’SI3KIB,
nependbauennx KITK Ykpaian. BUHATOK CTaHOBIISATH JIMIIIE BUTTAAKH, TIPSIMO
nependayeni 4. 4 cr. 183 KIIK Vkpainu. [Ipu poMy B yxBami ciigdoro
cynnli ToBMHHI OyTM  3a3Ha4yeHI KOHKpPETHI  OOOB’SI3KH,  SIKi
MTOKJTaJaTUMYTHCS Ha MiA03PIOBAHOTO yV Pa3i BHECEHHS 3aCTaBH, HACHIIKA
iX HEBUKOHAHHS, MOTHBH BH3HAYCHHS caMe TaKoro PO3MIpy 3acTaBH,
a TaKo)XK AapryMeHTH IOJ0 MOXJIMBOCTI ab0 HEMOXIWBOCTI i
3acTocyBaHHs. BogHOYac 3aK0HOaBEIb Tepe10auMB, 10 MiCHs YXBaJICHHS
BiJIMTOB1THOTO PillIEHHS CY HaIpaBJIsie HOTO KOIIiFO /IO OpTaHy UM YCTaHOBH,
SKi MAKOTh 3a0€3MeunTn HOr0 BUKOHAHHS' .

! Humminexwit . O. 1llomo miTaHs BU3HAYEHHS CTaTyCy 0COOH, 3a
SKy BHECEHO 3acTaBy JO MOMEHTY (AaKTHYHOTo {i 3aTrpuMaHHS Ta
TIOMIIIIEHHS M7 BapTy HA MIACTaBl YXBalIM CIIAYOTO CyIi. AKTyasibHI
MUTaHHS CYZOBOI EKCHEepTOJIOTii, KPUMIHAIICTUKH Ta KPUMIHAJIBHOTO
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BiamoBigHO 10 YMHHUX IMi3aKOHHUX HOPMATHBHO-TIPABOBHX aKTiB
000B’s130K  3aTpuMaté ocoOy, 3a0e3rmeynTd 1 KOHBOIOBAHHS Ta
JOCTaBJIEHHS 10 MiCLisl IOIIEPETHBOTO YB SI3HEHH:I ITOKJIaJIeHO Ha BIHCHKOBI
YacTHHHW, miApo3aimn HamionanpHa rBapmis YKpaiHM Ta OpraHd
BHYTpILIHIX cripaB MiHICTEpCTBO BHYTPIIIHIX clipaB YKpaiHu 3a MicleM ix
quciokanii. PazoM i3 TuM, mpakTH4HA ISUTBHICTH JEMOHCTPYE, IO MIXK
MOMEHTOM ITPOTOJIONIEHHS CJITYUM CYAJCI0 YXBAJIM TPO 3aCTOCYBaHHS
TPUMAaHHS ITi]] BapTOIO Ta (pakTHYHUM MPHUOYTTSIM KOHBOIO JIO TPUMIIIEHHS
CyJly MOX€ MUHYTH JJOCUTh 3HAYHUI POMIXKOK Yacy. Y 6araTboX BUIIaIKax
came I[bOT0 4Yacy BUSBIISIETHCS JOCTATHBO YISl TOTO, 100 IMi03PIOBAaHHH,
Horo poaudi abo iHIN 0COOM BHECIM BU3HAYCHY CIIITUMM CYJICIO 3aCTaBy
Ta oTpuMaiu odiuiiiHe MiATBEPKEHHS BiJl TEPUTOPIAILHOIO OpraHy
JepxaBHOI Cy0BOI aaMiHicTpallii YKpaiHu npo 3apaxyBaHHs BiITOBIIHIX
KOIITIB Ha CMeliaIbHUH paxyHOK.

Ha mpakTuili HENOOAMHOKMMH € CUTYaIil, KON IIe 10 MOMEHTY
(akTHYHOrO MPUOYTTSI KOHBOIO JI0 CYAY 3a Ii/I03PIOBAHOrO BXKE BHECCHO
3acTaBy y MOBHOMY 00Cs3i, @ BIANOBIAHUIA TOKYMEHT ITpo 1i 3apaxyBaHHs
OTPUMAaHO Ta MOJAHO O CyXy a00 OpraHy JOCYIOBOI'O PO3CIIiTyBaHHSL
Came B 11eli MOMEHT BHHHMKA€ MpaBoBa MpoliiemMa, sika ChOrOJHI HEe Mae
YiTKOTO ~ HOPMAaTHUBHOIO  BPETYJIIOBaHHA.  3aKOHOJABCTBO  MICTHUTh
JIOCTAaTHBO AETANI30BaHUH MeXaHi3M 3BUILHEHHS 0COOM 3-M1iJ] BApTH MiCIs
BHECEHHS 3aCTaBHU, OHAK BOHO He Nepeadaydae aropuTMy il y BUNaAKax,
KOJIM 3acTaBa BHECEHA Ile 10 (aKTHYHOTO MOMIIIEHHS 0COOM /IO Miclis
TIOTIEPEIHBOTO YB I3HEHHS .

Yacruna 4 ct. 202 KIIK YkpaiHu BCTaHOBIIIOE, IO MiCJIs BHECEHHS
3aCTaBd, BH3HAYEHOI CIIOUUM CyJUIel0, [MiJO3PIOBaHHUN  Miisrae
HerailHoMy 3BUIBHEHHIO 3-MIiJ] BapTH, SKIIO BIJCYTHE IHIIE CY/A0BE
pilleHHs, sfKe MpsMo Tmepexdadae ioro mopanpine TpuMaHHs. [licms
OTpUMaHHA Ta IIEPeBIPKH JOKYMEHTa MpO BHECEHHS 3aCTaBH
YIOBHOBa)keHa CIy)0OoBa ocoba MicHs MONEePeIHBOTO yB’SI3HEHHS
NOBMHHA HETaHO BHIATH PO3NOPSIKEHHS PO 3BUTBHEHHS OCOOM Ta
MOBIIOMUTH TIPO II€ CIIAYOTO, MPOKYpPOpa 1 CIig4oro cymmio. I3 mporo
MOMEHTY 0co0a BBAXKa€ThCS TAKOIO, LIOJIO SIKOT 3aCTOCOBAHO HE TPUMAaHHS
I BapTOI, a 3acTaBy SK CaMOCTiHHWIA 3amoObkHMi 3axim. I[lpore

mporiecy: Marepianu V MDKHap. Hayk.-TipakT. KoH(}. (M. Kuis, 21 rpyaHs
2023 p.) / 3a 3ar. pen. H. B. Hecrop; yxmazm.: A. O. [lonsHCBKMIA,
O. B. baynmin, FO. O. Masanuenko, H. A. lapumok, 0. b. ®opic;
MisnicrepcTBo toctuiii Ykpainu. KuiBcbknii HayKOBO-ZOCIITHIN iHCTUTYT
cynoBux excrieptus. Kuis, 2023. C. 503.

! Mumminekuii [, O. Bxazana npansa. C. 503-504.

135



HaBeJIeHI HOPMH PO3paxoBaHi caMe Ha BUTIAJIKH, KOJIK 0c00a BiKe (PaKTHIHO
riepebyBae Iij] BapToIo.

BopHouac Ha 3aKOHOJ@BYOMY piBHI ()aKTHYHO HE BH3HAYEHO, SIK
MOBUHHI [iSITH CyJ, KOHBOHHA ciryx0a, CIiJuuid, MPOKypop Ta iHII
YIIOBHOB&)XKEHI OCOOM Yy BHIIAJKaX, KOJHM 3acTaBy BHECEHO IIe [0
(akTHYHOrO 3aTpUMaHHs ocoOum abo 1o ii MOMIIIeHHS OO0 CIiAY0Tro
i3omsaTopa. Y pe3yibTaTi IbOTO HEPIIKO BHUHUKAKOTH CHTYyaIlii, KOJH,
HE3BaXAIOUM HA B)XKC BHECEHY 3aCTaBy Ta HASBHICTH JOKYMEHTAIHLHOTO
MiATBEP/PKEHHS IbOTO (DakTy, 0coly Bce OAHO 3aTPUMYIOTh, IIOMINIAIOTh
il KOHBOH Ta MOCTABJISIOTH JI0 MICI[sl MOMEPETHBOrO YB’s3HeHHs. Taka
MpaKkTHKa (akTUYHO O3Ha4yae HeoOIPyHTOBaHE OOMEXEHHsS IpaBa Ha
cB00Oly Ta OCOOMCTY HEIOTOPKaHHICTh, rapaHToBaHoro KoHctutymiero
VYxpainu Ta MDKHApOJHUMH CTaHAapTaMu y cdepi npas JFOIHH.

Y 11pOMy acriekTi 0COOIMBOTO 3HaYECHHSI HAO0YBA€ IPHHIIKIT TPABOBOT
BU3HAYCHOCTI SIK O/THA 3 KJIFOYOBUX CKJIAJIOBUX BEpXOBEHCTBA mpaBa. Came
Jiep)KaBa [MOBUHHA 3a0€3MeUNTH TaKe HOPMAaTHBHE PETYIIIOBaHHs, sike Oyze
JOCTaTHbO YITKUM, 3pO3yMiIMM, TepeadavyyBaHHM 1 ITOCTiJOBHUM
y cBoemy 3actocyBanHi. Koncrutyuiitnuii Cyn YkpaiHu HEOAIHOPa3oBO
HAroJIONIyBaB, L0 MPaBOBI HOPMHU MOBUHHI OyTH chOpMyJIbOBaHI TaKUM
YHHOM, 100 0c00a MorJIa epe10aYnTH HACHIIKU CBOET OBEIIHKYU Ta OyTH
BIIEBHEHOIO y CTaOLIBHOCTI BIACHOTO MPABOBOIO CTAHOBHUINA. BincyTHicTh
YITKOr0 HOPMATHBHOTO MEXaHI3MY /il Y CUTYallisiX i3 BHECEHHSM 3aCTaBU
10 (pakTHYHOTO 3aTPUMaHHS 0COOU MPSMO CYNEPEUNUTh LM BUMOTaM.

AHAJIOTIYHOTO MiAXOLY JOTPUMYEThCs 1 BeHelriiicbka KoMicis, ska
y CBOiM JOMOBiAI IIOJO BEPXOBEHCTBA MpaBa MiJKpeciuia, M0 caMme
MIPUHIIMIT TIPABOBOI BM3HAYEHOCTI € OJHHUM i3 0a30BUX EJIIEMEHTIB JOBipH
IO CYOOBOI CHCTEMH Ta TIPaBOCYAIS 3arajioM. 3aKOH Mae OyTH
c(hopMyIIbOBaHHI TOCTATHBO YITKO, 00 0COOa MOTJIA PETYIIIOBATH CBOIO
MOBEIHKY Ta IependayaT HACIiAKN 3aCTOCYBAaHHS BiAIIOBIIHOI IpaBOBOT
HOpMH. Y pas3i X, KON 3aKOHOJABCTBO MICTHUTB IPOTAIHHHU a00 IOMyCcKae
HEOJHO3HAYHEe TIYMAayeHHS, CTBOPIOIOTBCS YMOBH ISl CBaBUIBHOTO
BTPYYaHHA y TIpaBa JIOJMHU Ta 3JIOBKUBaHb i3 OOKy OpraHiB Jep)KaBHOI
BJIAJIH.

Amnani3z monoxxens KIIK Ykpaiau 1o3Bossie 3p00OUTH BHCHOBOK, IIIO
3acTaBa MOXKE ICHyBaTH y JBOX (popMmax: SIK CaMOCTIHHHI 3amoOiXHUN
3axig BiamoBimHO m0 cr. 182 KIIK Vkpainm Ta SK anbTepHATHBHUN
3amoODKHMIA  3aXi y MeKaX 3acTOCyBaHHS TpPUMAaHHS I BapTOIO
BimmoBimHO 10 cT. 183 KIIK VYkpaiau. Ilpm mpomy anpTepHATHBHICTH
3aCTaBM O3HAayae, IO BOHA ICHY€ IHMIIE SK AIbTEPHATHBA IHIIOMY
3amo0KHOMY 3axoQy — TpuMaHHIO mix Baproro. CyTHICTH Takoi
KOHCTPYKIii ToJsirae y HajJaHHI MiJ03pIOBAaHOMY IpaBa BHOOpPY: abo
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MOTOUTHUCS HA IepeOyBaHHS Y MICIIi TONIEPEAHBOTO YB’ A3HEHHS POTITOM
CTPOKY, BU3HAUYCHOT'O YXBAJIO CIIiTYOr0 CYAMi, a00 BHECTH BCTAHOBJICHY
CyMY 3aCTaBH Ta BUUTH 3-I1iJI BAPTH.

Came TOMy aJbTEpPHATHBHICTH 3alOODKHMX 3aXOJIB O3HAYaE
HEMOXKJIMBICTbH IX OIHOYACHOTO ICHYBaHHSI 11010 O/HI€T 1 Tiel camoi ocoOw.
I3 MOMEHTY (aKTHYHOTO 3apaxyBaHHs KOINTIB Ha CIEIiajJbHUNA PaXyHOK
Jiep)kaBa TMOBHHHA BBaXKAaTH, IIO 3arO0DKHUK 3axXif y BUIISLAI TPUMaHHS
miJi BapTO MPUIHWHHUB CBOKO [if0 Ta TpaHcHOpMyBaBcs Yy 3acTaBy.
BiamoBimHo, AKIO J0 IBOT0 Yacy ocoly e He O0y10 (PaKTHIHO MOMIIICHO
TiJ] BapTy, OyAb-sKi mojanbii Aii oo i 3aTpuMaHHs, KOHBOIOBAaHHS Ta
MOMIIIEHHS IO CJTiTY0T0 i305TOpa BTPAYatoTh CBOE MPABOBE MiAIPYHTSI.

Ha icnyBanHs miei mpoOiemu 3BepTaB yBary i YTHOBHOBaKEHHI
BepxoBHoi Pasn Ykpaiuu 3 mnpaB JIIOAMHH, SKUH KOHCTaTyBaB HasBHICTh
CepHO3HUX HEAOJNIIKIB y MeXaHi3Mi B3aeMOXil MK CyJaMH, OpraHamu
KOHBOIHOI CITy>kOH, YCTaHOBaMH IIONEPEJHBOTO YB’SI3HEHHS Ta OpraHaMu
JepxaBHoi cynosoi aaminicTpanii  Vkpaimu'. Came BiacyTHicTh
OIIEepPaTHBHOTO MEXaHI3My MEPEBIPKH JIOKYMEHTIB PO BHECEHH:I 3aCTaBU Ta
HECBO€YaCHUH OOMIH iHQOpMali€l0 MK BIIIOBIAHUMH OpraHaMH
CTBOPIOIOTH ITEPEAyMOBH I HE3aKOHHOT'O YTPUMaHH4 ITij1 BapToIo 0cil, 3a
SKUX yXKe BHECEHO 3aCTaBy.

Orxe, mpo0iieMa HOPMATUBHOTO PETYJIFOBAHHS Jil CIIBPOOITHHUKIB
KOHBOMHOT ~ ClyOM, TpaliBHUKIB  CyAy, OpraHiB  JOCYIOBOTO
PO3CIIiIyBaHHS Ta CIIUUX 130JSTOPIB y BHIIAJIKaX BHECEHHS 3aCTaBH JIO
(haKTUYHOTO 3aTPUMaHHS OCOOM 3aMIIAETHCS HeBHpimeHow. CaMme ToMy
icHye HarampHa moTrpeba y BHeceHHI 3MiH sk o KIIK VYkpainwu,
Hacamnepen 10 cT. 183, Tak 1 JO MiJI3aKOHHUX HOPMATHBHO-IIPABOBUX
aKTiB, SIKI PErJIAMEHTYIOTh IOPSJIOK BHECEHHS 3aCTaBH Ta [iSUTbHICTH
KOHBOWHOI ciry>x0m. Taki 3MiHN TOBHHHI OyTH CIIPSIMOBaHI Ha 3aKPiIUICHHS
YiTKOTO, TIOCJiTOBHOTO Ta 00OB’SI3KOBOTO ISl BCiX Cy0’€KTIB aNTOpUTMY
Jii, SKUH YHEMOXIIMBUTH HE3aKOHHE 3aTPUMAaHHSA Ta YTPUMAaHHS IMij
BAPTOIO 0Ci0, 3a SAKHX YK€ BHECEHO 3aCTaBy>.

! OmOyncman: Jlepxkasa Mac 3a6e3nedyBaTd €(eKTHBHE IIPABOBE
PETYIIOBaHHS Ta CTBOPIOBATH MEXaHI3MH, HEOOXIJHI IJIS 3aI0BOJICHHS
moTped Ta iHTepeciB MoauHN: YTOBHOBaXXeHNH BepxoBHoi Pamu Yikpainu
3 mpaB  grommau.  URL:  https://ombudsman.gov.ua/news_details
/ombudsman-derzhava-maye-zabezpechuvatiefektivne-pravove-
regulyuvannya-ta-stvoryuvati-mehanizmi-neobhidni-dlyazadovolennya-
potreb-ta-interesiv-lyudini.

2 lUnmtinskuii JI. O. Brasana npans.. C. 506.
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2.4. 3ajy4eHHs eKCIIepTa Ta cineniajgicTa CTOPOHOIO 3aXHMCTY i
4ac J0CY/I0BOr0 pPo3c/ailyBaHHs

Peauizarist 3acazu piBHOCTI CTOpIH Y KpUMiHAJILHOMY IIPOBaKEHH1
Oe3rocepe/lHbO  3aJEXKHUTh  BIJI  TOrO, HACKUIBKH  CHIBMIpHUMH
€ TpOIeCyallbHi MOXJIMBOCTI CTOPOHH OOBHHYBaueHHS Ta CTOPOHH
3axucry. Vnethcs He mumre mpo (opMaibHE 3aKpiIUICHHS OXHAKOBOTO
o0csry npaB Ta 000B’sI3KIB, @ ¥ 1Mpo GakTHYHY 34aTHICTH KOXKHOI 31 CTOPiH
KOPHCTYBATHCS TPOIECYATbHUMH IHCTPYMEHTAMH ISl  BiJCTOIOBAHHSI
BiacHoi mpaBoBoi mo3uuii. OcoOmuBoro 3HayeHHs 1e HalOyBae y cdepi
BUKOPHCTAHHS CIEMialbHAX 3HAaHb, OCKIJIBKA CaMe BHCHOBKU EKCIepTa
HEPIJIKO CTalOTh BUPIMIATEHUMH TOKA3aMH, 110 BU3HAYAIOTh 3MICT Mi103pH,
NEepCIeKTHBH OOpaHHsS 3armo0iKHOTO 3axoay abo MOAabUIMKA HAIPsAM
PO3CITiIyBaHHSI.

Y HayKoBiii iTepatypi 10 GOpM BUKOPHCTAHHS CIelialbHIX 3HAHb
y KpPUMIHaJbHOMY TPOBQDKEHHI TPaguIiHHO BIAHOCATH  JEKiJIbKa
OCHOBHUX HamnpsMiB. Jlo HUX HaJeXaTh:

1) 3amy4eHHs creniajiicra, nepekiajgada, Ieaarora, ICHUXOJIOra,
Jikaps abo CyJOBO-MEAMYHOTO €KCIepTa A0 MPOBEICHHS NMPOLECYaTbHUX
Tiit;

2) mpU3HAYCHHA Ta IPOBEACHHS CY/I0BOi EKCIIEPTH3H;

3) BUTpeOyBaHHs aKTiB MEPEBIPOK, PEBI3ii Ta IHIIKX JOKYMEHTIB,
[0 MICTATH CIIELIaJIbHI BUCHOBKH;

4) JOMUT eKCHepTiB, CIEIIalicCTiB 1 CBIIKIB, SKi BOJOMIIOThH
CHeLiaIbHIMH 3HAHHIMUY;

S) oTpuMaHHS KOHCYJbTALlll 1 pO3’SICHEHb BiJ CHELIANICTIB
3 MHTaHb, W0 BUHUKAIOTH Y KpUMiHanmbHOMY TpoBamkenHi!. Taka

! Byiima A. I. TIoHATTS, CyTHICTB Ta QOPMH CIIEiaIbHUX 3HAHb, IO
BHUKOPHCTOBYIOTBCS ITiJ] Yac PO3CIiAyBaHHS BOUBCTB. Bichuk JIyzancbkozo
Odeparcasrozo yuigepcumemy eHympiwinix cnpas im. E. O. Jioopenxa. 2020.
Nel (89). C. 54-62; T'aiimap, O. B. BukopucTtaHHs CriemiaIbHUX 3HAHb i
Yac pO3CIiAyBaHHS TAEMHOTO BHKPAJICHHS Wy>KOTO MaiHa : JWC. ... A-pa
¢inocodii: 081 IIpaso. Biramisa, 2023. 234 c.; KoBansoBa O. B. ®opmu
BUKOPHCTaHHS CHEHiaJbHUX 3HAHb B iH(opMariifHOMy 3a0e3redyeHHi
JOCYIOBOTO po3ciiayBaHHs. [Ipago i cycninbcmeo. 2022. No2. C. 215-221;
PeBaka B. M. ®opmu BUKOPHCTAHHS CIIEIIaTbHAX IMi3HAHb B JOCYJIOBOMY
MIPOBa/DKEHHI : aBToped. muc. ... Kaua. topua. Hayk: 12.00.09. Xapkis,
2007. 21 c.; Coimuna I'. O., bigaak I'. C. ®dopMu BHUKOpHCTaHHS
CHemiaJlbHUX 3HaHb. Jeopis ma npakmuxa cy0osoi eKcnepmusu
i kpuminanicmuxu. 2018. Ne 18. C. 240-248; Spemuyk B. O. dynkuii ta
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KJIacu(ikarisi T03BOJSIE OUTBI KOMIUICKCHO OIIHUTH POJb CIEIiabHUX
3HaHb y JIOKa3yBaHHI, OCKUIBKM BOHH MOXXYTb BHKOPHCTOBYBaTHCSI HE
nunie y (GpopMi BUCHOBKY €KCIIEpTa Ta BUCHOBKY CITCITINIiCTa, & W IIITXOM
HaJAaHHA KOHCYJBTAIIIHOI JIOTIOMOTH, TEXHIYHOTO CYNPOBOJY CIIiTYMX
(po3nrykoBuX) fiii a00 MOSCHEHHS OKPEMHUX OOCTaBHH, IO IOTPEOYIOTh
rpodeciiiHol MiArOTOBKY.

Haii0inp1 anpo6oBaHOIO BU3HAYAIOTH CAME CY/IOBY €KCIIEPTH3Y, ITi]T
SIKOIO 3TiJJHO 3 13 MPOQIILHUM 3aKOHOM CIiJI PO3YMITH <«JIOCITIJDKEHHS Ha
OCHOBI CIeliaIbHUX 3HaHb y Tally3i HayKH, TEXHIKH, MUCTEITBA, peMeciia
TOIIO 00 €KTIB, SIBUII| i TPOIIECIB 3 METOI HAJAaHHS BUCHOBKY 3 ITHTaHb,
o € a6o OyIyTh IIPEMETOM CyI0BOTO PO3TIALY» .

OmHUM 13 BaXKIJTUBHUX [TUTAaHb, SIKi TOB’3aHI 13 3aJIy4CHHSIM EKCIepTa
JI0 KPUMIHAJIBHOTO MPOB/XKEHHS, € BHU3HAYCHHS ITiJICTaB JUIS IPOBE/ICHHS
CynoBOi excriepTu3u. ExcriepTr3a NpoBOIUTHCS €KCIIEPTOM 32 3BEPHEHHSM
CTOPOHU KPUMiHAJIBHOTO MTPOBAHKEHHS 200 32 JJOPYUYEHHSM CJIiTU0T0 CYTi
YM CyHy, SIKIIO Ui 3’SICYyBaHHs OOCTaBHMH, IO MalOTh 3HA4YEHHS JUIs
KPUMiHAJILHOT'O MPOBAaPKEHHSI, HEOOXiHI crierianbHi 3HaHHs (4. 1 cT. 242
KIIK Ykpainu)>.

[Tix yac neranbHOrO BUBYEHHS MUTAHHS [IOJI0 BU3HAYCHHS I1iJICTAB
MIPOBEJICHHST CYJIOBOi €KCIePTHU3U MOTOKYEMOcs, o (opMylia «CyloBa
eKCIepTU3a IMPOBOJMTHCS Y BHUMAAKAX, KOJIHM il 4aCc KPUMIHAIBHOTO
MPOBAHKEHHS HEOOXI1/IHI CIIeliaibHi 3HAHHSD HE JIa€ BUYEPITHOT BiIIOBIAI
Ha THWTaHHA OIOA0 HeoOXigHocTi i MPOBENEHHS Y KOHKPETHOMY
KpPUMIiHAJILHOMY HPOBa/DKEHHI, OCKUILKK TOTpeOy€e TIIyMaueHHs MOHATTS
HeoOXiaHoCTi .

VY cr. 242 KIIK VYkpaiHu He BH3HAUCHO KOHKPETHHX IIiJICTaB
MIPOBEJICHHS CYI0BOT €KCIIEPTH3H, & B 3araybHiii popmi 00yMOBIIeHa JUIIIe
HEOOXiTHICTh CleHiadbHUX 3HaHb I 3°SICYBaHHA OOCTABHH, IIO MAIOTh
3HAYEHHS JJIsI KPUMIHAJIBHOTO MPOBADKEHHS. BuHSATKOM 13 maHoOl

¢dbopMu yuacTi crieriaiicra mijJ| 4ac MpoBeACHHs cIiauux maiid. Teopis ma
npaxmuka cyooeoi excnepmusu i kpuminaricmuxu. 2010. Brm. 10. C. 123-130.

! SIpemuyk B. O. ®ynkmii Ta GOpMH ydacTi cHEmiamicTa Iz Jac
MIPOBEIICHHS cHimunx nHiil. Teopis ma npakmuxa cy0osoi excnepmusu
i kpuminanicmuxu. 2010. Bum. 10. C. 123-130.

2 KpuMiHaIBHKI IPOIIECy albHHI KOJEKC YKPaiHH : 3aKOH YKpaiHu
Bim 13.04.2012 Ne 4651-VI. Bepxona Pama Vkpaimm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.

* Cupnopenxko JI. B. 3abe3nedenns npaB y4aCHUKIB KPMMiHAIEHOTO
MIPOBA/DKEHHS TMi/I Yac MPOBEJCHHS CyIOBOI EKCIEePTH3M :@ JHC. ... A-pa
¢inmocoii: 081 Ilpaso. Xapkis, 2025. 243 c.
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oOcTaBuHM € mepenOadyeHHss 3aKOHOM  BWIIQJIKIB  OOOB’S3KOBOTO
MIPOBEJICHHS CYJOBOi €KCIIEPTH3H 3 METOI0 BHPIIICHHS MEBHHUX IHUTaHb,
a came Juisi: 1) BCTaHOBJIEHHS ITPUYMH CMEPTi; 2) BCTAHOBJICHHS TSDKKOCTI
Ta XapakTepy TIIECHUX YIIKOPKEHb; 3) BH3HAYEHHS IICHXIYHOTO CTaHy
IiJI03PIOBAHOTO 32 HAsSBHOCTI BIIOMOCTEM, SIKi BUKIMKAIOTh CYMHIB IIOJIO
Horo ocyaHocti, oOMexeHOoi ocyaHOCTi; 4) BCTAHOBIIEHHS BiKy 0coOwH,
SKIIO 1€ HeoOXiJHO JuId BHUPIMICHHS NHTAaHHS NP0 MOKIJIMBICTH
MIPUTSTHEHHS 11 10 KpUMIiHAIBHOI BIINOBIAANBHOCTI, a 1HIIMM CrIOcCOOOM
HEMOKJIMBO OTPUMATH L1i BIZIOMOCTI; 5) BU3HAUEHHS PO3Mipy MaTepialbHIX
30UTKIB, SKIIO ITOTEPIUINI HE MOXKe TX BU3HAYNUTH Ta HE HaJlaB JIOKyMEHT,
IO MiATBEPIUKYE PO3MIp Takoi MIKOAM, PO3MIpPY IIKOIM HEMaidHOBOTO
XapaxkTepy, LIKOAU JTOBKIJLITIO, 3aI0/IisIHOTO KpUMiHaJIbHUM
IPaBONOpPyIIeHHsM .

[TpoBeieHHST eKCIIEPTU3U € TaKoX OOOB’S3KOBUM WIONO  OCi0
(cBimkiB), fKi y 3B’S3Ky 31 CBOIMH INCHXIYHMMH Ta (DI3MYHHMH BaJaMu
HE3JIaTHI MPaBHJIBHO CIPUAMATH OOCTABUHHW, IO MAIOTh 3HAUCHHS IS
KPUMIHAJILHOTO MPOBA/KEHHS, Ta JaBaTH MPO HUX NokasaHHd (1. m. 14, 16
noctanosu [Ineaymy Bepxosnoro Cyny Yipainu «IIpo cynoBy ekcnepTusy
B KPMMIiHAJIBHUX i LMBiIbHHMX cripaBax» Ne 8 Bing 30.05.1997 p.)%.

VY HaioHanbHIN JTOKTPUHI BU3HAUCHO, 110 CTOPOHA 3aXHUCTy MOXKE
IHIIIFOBATH 3aJTy4eHHs CyJIOBOT0 eKcIiepTa KijibkoMa criocobamu. [lepiimm
13 HUX € caMOCTiliHe YKJIaJeHHS I0TOBOpPY 3 EKCIEPTOM ab0 €KCIIEPTHOIO
YCTAaHOBOIO JIJIsl IPOBEACHHSI BiMOBIIHOTO HOCIimKeHHs. Jpyruii crocio
MOJISITAE y 3BEPHEHHI JI0 CIIAYOro cyadi abo Cyny 3 KIOMOTaHHSM PO
MPU3HAYEHHS €KCIEPTHU3H, SKIIO CTOPOHA 3aXHCTy HE MAa€ MOXKIUBOCTI
CaMOCTIHHO 3aJly4HUTH eKCIepTa ado AKIIO Ul MPOBEACHHS AOCHiIKEHHS
HeoOXI/IHI pollecyalibHi MOBHOBa)KEHHS, SKUMH BOHA He HajiieHa. Tperii
MeXaHI3M TIiepenOadae iHIMIIOBAaHHA TPU3HAYCHHS EKCHEPTH3H dYepe3
cmiggoro abo MPOKypopa, KONM 3axXHCT 3BEPTAEThCS 10 CTOPOHH
0OBHHYBaueHHs 3 BIONOBIJHMM  KIOMOTAaHHSAM TIPO  IPOBEACHHS

HEOOXiTHOTO JOCHipKeHHS®. TakuM YHHOM, y4acTh eKcmepTa 3a

! KpuMiHaIBbHHI IPpOLeCyalbHAN KOJEKC YKpaiHu : 3aKOH YKpaiHu
Bim 13.04.2012 Ne 4651-VI. Bepxoma Pama VYkpaimm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.

2 IIpo cymOBY €KCIIEpTH3Y B KPMMiHAIBHKX 1 [UBIIGHAX CIPABAXx :
moctranoBa Ilnmenymy BepxoBroro Cyny Ykpainm Big 30.05.1997 p. Ne 8.
URL: https://zakon.rada.gov.ua/laws/show/v0008700-97.

* KpuMiHanbsHuit nporecyanbHui KoeKe YKpPaiHu : 3aKoH YKpainu
Bim 13.04.2012 Ne 4651-VI. Bepxona Pama Vxkpaimm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.
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IHIIIATHBOIO CTOPOHM 3aXHCTy MOJXKE 3[IHCHIOBATHCS SK Oe3mocepeHbo,
TaKk 1 OMOCEpPEJKOBAaHO dYepe3 IpOIecyalbHI MEXaHi3MH, IepeadadeHi
KPUMiHQJIBHAM IIPOIECyaIbHIM 3aKOHOJIAaBCTBOM.

OcobmuBe Micie y MexaHi3Mi peaitizallii mpaBa CTOPOHH 3aXHCTY Ha
BUKOPHCTaHHS CIICIiaJIbHUX 3HaHb 3aliMa€ 3alyueHHs! eKcIlepTa CJIiT4uM
cymnero. Takuil TpolecyaqbHHNA MEXaHI3M € BaKIMBOK TapaHTIeI0
3MarajbpHOCTI Ta PIBHOCTI CTOpiH, OCKUIBKH IO3BOJISIE CTOPOHI 3aXUCTY
KOMIIEHCYBATH CHTYyallil, KOJIM CliJuuii abo IMPOKYpop BiJIMOBISETHCS
IHII[IFOBaTH IPOBECHHS HEOOX1THOTO €KCTIEPTHOTO AOCII/IKEHHS. Y TaKhX
BUIIAJIKaX CTOPOHA 3aXHCTy BIpaBl 3BEPHYTHUCS JO CIIAUOrO CYII
3 BIAMOBIJHUM KJIONOTaHHIM y mopsaky ct. 244 KITK Ykpainu.

VY KIJIOMOTaHHI NpO 3alydeHHs eKcliepTa MaloTh OyTH HaBeJeHi
BIZIOMOCTi, sIKi JalOTh 3MOTY CJII4OMYy CYIJIi OLIHMTH HOro
oOrpyHTOBaHicTh. 30KpeMa, HEeoOXiHO BUKJIACTH (DaKTH4YHI OOCTaBUHU
KPUMIHAJIBHOTO IPaBOIIOPYIICHHS, 3a3HA4YMTH TPaBOBY KBamidikariito
JISIHHSI, HABECTH apryMEHTH II00 HEOOXiHOCTI MPOBENICHHS eKCIIePTH3H,
BU3HAYMTH KOHKPETHOTO €KcliepTa abo eKCIEepTHY YCTaHOBY, a TaKOX
OKpECIIUTH BHJl JIOCJI/DKEHHS Ta TEpeNiK IMUTaHb, SKi IPONOHYETHCS
[IOCTABUTH IIepex eKcrepToM. /1o TaKoro KJIOMOTaHHs IIOBUHHI I0AaBaTUCA
MaTepiajiu, 1O MiATBEP/PKYIOTh WOr0 JIOBOJM, & TaKOX JNOKYMEHTH, SIKi
CBIJIYaTh PO HEMOMJIIMBICTh CAMOCTIHHOTO 3ATyYEHHS €KCIIepTa CTOPOHOIO
3axucty. lle MoxyTh OyTH, HaNpHKIaj, MiITBEPIKEHHS BiJCYTHOCTI
(IHAHCOBUX MOXJIMBOCTEH, Bi]MOBH E€KCIIEPTHHX YCTAHOB, BiJICYTHICTb
JOCTYIy 10 HEOOXiMHUX O0’€KTiB JIOCHi/pKeHHs abo iHIN 00 €KTHBHI
00CTaBHHH.

KiomoTaHHs pO3INIAmaeThesl CHIMYMM CYIICI0 MICLHEBOTO CyOy
B MeXax TEpPUTOPIabHOT IOPUCIUKINT, Je 3/IHCHIOEThCS JIOCYIOBE
pO3CiigyBaHHS, HE Mi3HIIIE I’SITH THIB i3 MOMEHTY HOTO HaIIXOIKCHHS.
Oco0a, sixa mozana KIONOTaHHA, Mae OyTH MOBIIOMIICHA PO ATy, Yac Ta
MicIle Horo po3MIALy, OAHAK ii HENPUOYTTS HE MEPEmIKoHKae PO3TILY,
SIKIIIO CIILAYMA CYAS HE BU3HAB ii ydacTb 000B’I3KOBOIO.

SIKIIO KIIOMOTAaHHS HE BIJAIOBIJAa€ BUMOI'aM, BCTAHOBIICHHM Y. 2
cr. 244 KIIK VYkpainum: cuigumii cynas moBepTae ioro 0e3 po3risimy,
MIOCTAHOBIISIOYM BIINOBIIHY yXBaly. BomgHowac y mpormeci po3risimgy
KJIOIIOTAHHS CIITYUN CyIIs MOXKe He 0OMEeXyBaTUCS JIMILE MUCEMOBUMH
MaTrepialaMH, a 3a HeOoOXiMHOCTI 3aciayXaTH CBIAKIB, JOCHITUTH
JOKyMeHTH a0o iHII MaTepiaiy, SKi MaloTh 3HAYCHHS IUIA BHPIIICHHS
MIATaHHS PO MOUITBHICTH MPU3HAYCHHS SKCIIEPTU3H.

3a pesynbTaTaMy pO3IIBAY KIONOTAHHS CIIAYMI CYAIs Ma€e MpaBo
JOPYYHTH TIPOBEICHHS CKCIEPTH3M KOHKPETHOMY eKcrepTy ado
eKCIIepTHI YCTaHOBI, SKIIO CTOPOHA 3axXHCTy JIOBelIEe HasBHICTb
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BIMOBIMHUX ITiJCTaB. TaKUMH TiJCTaBAMH MOXYTh OYTH: HEBXHTTS
CTOpPOHOIO OOBHMHYBAa4€HHS 3aXOMiB IIOA0 3aJy4EHHs eKCIepTa HOoNpH
OYCBUIHY HCOOXIIHICTh CHCMIATBHUX 3HaHb;, IIOCTAHOBKA IEpen
eKCIIePTOM CTOPOHH OOBHHYBAUCHHS HEMOBHUX 200 HEKOPEKTHHX MHUTaHb;
HasBHICTb ~ CYMHIBIB Yy KOMIIETEHTHOCTi,  HEYNEpEeHKEHOCTI 41
JIOOPOCOBICHOCTI €KCIepTa, BXKE 3ay4CHOTO CTOPOHOK OOBHHYBAUCHHS;
a TaKoX HEMOXKIMBICTb CaMOCTIHOTO 3aJly4eHHs EKCIIepTa CTOPOHOIO
3aXUCTY Yepe3 BiJICYTHICTh KOIITIB a00 1HINI 00’ €KTUBHI MEPEIIKOIH.

Jlo yXBaiu Mo MPU3HAYCHHS SKCIIEPTU3H BKIIOYAIOTHCS MUTAHHS,
3aIpOIIOHOBAHI CTOPOHOIO 3aXUCTy. BogHOUac ciigunii cyast Mae IpaBo
He BKJIIOYATH OKPEMi THTAHHS, SKIIO BOHH HE CTOCYIOThCS MpeaMeTa
KPUMIiHAIBHOTO MPOBAIXKEHHS, HE MalOTh 3HAUCHHS JUTs JIOKa3yBaHHs a0o
BUXOJSITh 32 MEXI KOMIIETEHIIii ekcriepTa. Take pillieHHs MOBHHHO OyTH
HaJIC’KHUM YHNHOM MOTHBOBAHEC B yXBaHi.

Kpim Toro, y pasi HeoOXiHOCTI CIITUUH CYAJsl MOXKE BUPIIIATH
NUTAHHS PO BiZiOpaHHs 3pa3KiB sl TPOBEJICHHS €KCIEPTU3HU BiANOBIIHO
no cr. 245 KIIK VYkpainu. lle mae ocoOnuBe 3Ha4yeHHs IJisi CTOPOHU
3aXHCTY, OCKUIbKK Oe3 BIAMOBIAHUX 3pa3KiB MMPOBEJICHHS 0araTbox BHIIB
eKCIIePTHUX AOCHIKEHb € (PaKTUYHO HEMOXKIMBUM. BHCHOBOK ekcrepra,
3aJIy4EHOT0 CIIJYUM CYAJEI0, HaAa€eThCs CTOPOHI, 32 KIOMOTAHHIM SKOI
eKcriepTu3a Oyya MpU3HAYeHa, [0 CTBOPIOE JOAATKOBI MOMKIJIMBOCTI IS
peamizamii mpaBa Ha 3aXUCT, CHPOCTYBaHHS JIOBOIIB CTOPOHH
00BUHYBaueHHs Ta (OPMYBaHHSI BJIACHOI IOKA30BOT MO3HMILI.

PazoM 13 TuM, OmHUM i3 HaHOUIBII TMPOOJEMHHX AaCHEKTIB
3aJIMINAETHCS MUTAaHHS OTPUMAHHS MOPIBHSUIBHUX 3Pa3KiB I IPOBEICHHS
eKCTIePTU3H 3a IHINIaTHBOI CTOPOHHM 3aXUCTy. Y 0arathbOX BHIQJKaX
aZBoOKaT a0o0 MiJO3pIOBAHUI HE BOJIOJIE HEOOXITHUMH CHeLiabHUMHU
3HAHHSMH TIOJI0 TPAaBWI, CIIOCODIB Ta YMOB BiIOMpaHHS TaKUX 3pa3KiB,
a TMOMHJIKH M Yac Ifi€l MpoIenypd MOXKYTh IOCTABHTH ]l CYMHIB
JOCTOBIPHICTP MTOJANBIIOTO €KCIIEPTHOTO BUCHOBKY. Jl0aTKOBI TPy AHOIII
BUHHKAIOTh Y 3B’S3KY 3 THM, IO CTOPOHA 3aXHUCTy HE Ma€ BIJIAHUX
TTOBHOBAXXEHb U MPHUMYCOBOTO OTPHUMAaHHS 3pa3kiB abo 3abe3redeHHs
JOCTYIly A0 OO0’€KTiB HOCHIKEHHS. Y pe3yibTaTi 3aXUCT ONUHIETHCS
Y 3aJIeXKHOCTI BiJl PIIEHb CJiTYOTO, MPOKypopa abo CIiauoro CyIi, 110
CYTTEBO 3BY)KYy€ HOTO MOMIIHMBOCTI LIOJ0 €(PEKTHBHOTO BHUKOPHCTAHHS
CIIeIiaTbHIX 3HaHb y JAoKazyBaHHI. CaMe ToMy BOA4aeThCs IOIITHHUM
YIOCKOHAJICHHS KPUMIHAJBHOTO MTPOLECYaTEHOTO 3aKOHOAABCTBA IIISIXOM
BHU3HAYCHHS OUTBIN YiTKOI MPOLEIYPH OTPUMAHHS MOPIBHSUIBHUX 3pa3KiB
CTOPOHOIO 3aXHCTy Ta pPO3IMMPECHHS INPOLECYalbHUX TapaHTid s
peadizanii HboTo Mpasa.
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3a BIZICYTHOCTI peasbHOI MOXKIIMBOCTI CTOPOHM 3aXHUCTY IHIIIIOBATH
MPOBEJICHHS SKCIIEPTH3H, OTPUMYBATH HE3aJeXKHI BHCHOBKU Ta 3alIy4aTd
(haxiBILiB, IPUHIMIT 3MAraJIbHOCTI (PAKTUYHO BTPAYAE CBI 3MiCT. Y TaKOMy
pasi cTopoHa OOBUHYBAaYCHHS OTPUMYE TIepeBary He JIMIIE Yepe3 HasBHICTh
BJAJHUX TOBHOB&XCHb, a i Yepe3 MOHOMOJII0 Ha BHKOPHCTAHHS
creniaNbHUX 3HaHb. CaMe TOMY NMUTAaHHS 3alyYeHHs! eKCIepTa CTOPOHOI0
3aXHCTy HE MOYKHA PO3TIISIATH SIK CYTO TEXHIYHHN aCTeKT JOKa3yBaHHSI —
BOHO 0€3MocepeIHbO CTOCYEThCS 3a0e3IeYeHHs MMpaBa Ha CIpaBeIMBUI
cyn i mpaBa Ha e(DeKTUBHUM 3aXHCT.

[onpu Te, M0 YMHHE KPUMiHATBHE MPOIECyaIbHE 3aKOHOJABCTBO
nepeadayae MpaBO CTOPOHM 3aXUCTY 3aJIydaTd €KCIEPTiB, BiANOBIIHUIMA
MeXaHi3M  JIoCi  3aJMINA€ThCs  CYNEPEeWIMBHM 1 HEJAOCTATHBO
BperynboBanuM. Oxpemi mnonoxenHs KIIK VYkpainu nexknapyrotsb
MOXIIMBICTh 3aXUCTy 30MpaTH [IOKa3M LUISIXOM OTPUMAaHHS BHCHOBKIB
€KCIepTiB, aKTiB MEpeBipOK, peBi3ii Ta IHIIMX JOKYMEHTIB, OJHAK Ha
NPaKTHL peatizallisi IUX MOJIOKEHb 3HAYHOIO MIpOI0 3aJIeKUTh BiJl BOJI
CTOpPOHM OOBHMHYBa4€HHS a0 CITYOTO CyA/i. YHACIHIZOK [[bOTO BUHHKAE
cuTyauis, Koiu (opMallbHO HaJaHe NpaBO HE 3aBXIM MOXe OyTH
peastizoBaHe €(EKTUBHO.

[IpoOneMHicTh  iCHYIOWOrO MEXaHi3My OCOOJMBO  IOMITHA
y BUIAJKax, KOJIM 3aXHUCTy HEOOXiHO OTPUMATH IOPIBHSIBHI 3pa3Ky,
JOCTYI JI0 PSYOBHUX JIOKA3iB, IOKYMEHTIB 200 MarepiaiiB KpUMIHAIBHOTO
IPOBAKEHHS I IPOBENCHHsS EKCIepTHOro nociiukeHHs. CtopoHa
3axXMCTy M030aBlieHa MOXIIHMBOCTI CaMOCTIHHO IIPOBOJMTH  CJIi4l
(po3urykoBi) [Oil, a TOMy BHUMYyIIEHAa 3BEpPTaTHUCS 3 BIJIOBIIHHUMHU
KJIOMOTaHHSAMH JI0 CHiY0ro um npokypopa. Lle cTBoproe mpomecyanbHi
3aJIeKHOCTI, SIKI cynepevarh camiii ijiel piBHOCTI CTOpiH. SIKIIO K CTOpOHA
0OBHHYBAaueHHS BIIMOBIISIE Yy TPOBEICHHI BiMNOBITHUX Mil, 3aXHCT
3MyIICHHUI BUTpayaTH JONATKOBUII Yac HA OCKApKEHHS TaKUX pIIleHb, 10
HETaTUBHO BIUIMBAa€ HAa OMNEpPaTHBHICT 30WpaHHS [OKa3iB 1 MOXe
TIPU3BECTHU JI0 BTPATH BaXKIIMBOI iH(pOpMAITii.

Oxpemoi yBaru notpeOye muTaHHS POPMHU Ta MOPSAAKY 3BEPHEHHS
CTOPOHH 3aXHCTy /O €KCIlepTa. 3aKOHOIABCTBO (DAaKTUYHO HE BU3HAYAE
YiTKOI INpOLEAYypH YKIAISHHS JOTOBOPY, MeEXaHI3My OTpPUMAaHHS
MaTepiaiiB IS TOCHTiIHKEeHHs, CIoco0y 3a0e3MeUeHHS TOCTYITY 10 00’ €KTIiB
eKCIIEPTHU3H, a TaKOK FApaHTili BAKOHAHHS BiAMIOBITHUX KJIOMOTaHb. Yepes
IIe CTOPOHA 3aXHCTY HEPITKO CTUKAETHCA 13 CHTYalisIMH, KOJH HaBiTh 3a
HasBHOCTI (piHAHCOBOI MOXKJIMBOCTI OIUTATUTH AOCIIPKEHHS, BOHA HE MOXKE
3a0e3[eYNTH MPOBEACHHS IOBHOLHHOI SKCIEPTU3H Yepe3 BiACyTHICTh
JOCTYITY IO HEOOXITHUX MaTepialiB.
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Oco011BO CKIIHOIO 3AIMIIAETHCS CUTYAIliS 13 CYJOBO-MEMIHIMHU
Ta CyIOBO-IICHXIATPUYHUMHU eKcriepTu3amMu. OCOOIMBOCTI HOPMATHBHOTO
PETYNIOBAHHS IMX BHIIB JOCTIKCHb (DAKTUYHO YHEMOXIIUBIIOIOTH iX
caMOCTiiHe IHIIIIOBaHHS CTOPOHOIO 3aXWCTy 0e3 ydYacTi Ciim4oro,
mpokypopa abo cyay. Takuid minxiZi MOSCHIOETBCS HEOOXIiTHICTIO
3a0e3rnedyeHHs! 00’ €KTUBHOCTI Ta KOHTPOJIIO 32 MPOBEAECHHSM JIOCTIPKEHb,
OMHAK OMHOYACHO BiH 3HAYHO 3BYXKYE MOXIJIMBOCTI  3aXHCTY
BHKOPHUCTOBYBAaTH HE3aJeKHI CIemialbHi 3HAHHS Ui CIIPOCTYBAHHS
Mo3MIiT CTOpOHU 00BHHYBaueHHs. HatomicTh y cdepi KpuMiHAICTUYHIX
eKCIIepTH3 TMPOIECYallbHi MOXJIMBOCTI CTOPOHH 3aXHCTy € JeMI0
IIMPIIMMH, OCKUIBKMA BIAMOBIMHI JOCTIKCHHS MOXXKYTh HPOBOUTHUCS
eKCMIEePTHUMH YCTAHOBAMH Ha JIOTOBIPHHX 3acajiax.

VY mpakTHuHIA AiSUTBHOCTI HaWOUIbII e(EeKTUBHUMHU CIOCOOaMU
3aJydeHHsI EKCIepTa CTOPOHOI0 3aXHUCTy €. CaMOCTiHHE YKJIaJIeHHS
JIOTOBOPY 3 eKcrepToM abo0 EeKCIIEPTHOK YCTaHOBOIO; 3BEPHEHHS 10
CTOPOHM OOBHHYBA4YeHHS 3 KJIOMOTAHHIM PO MPU3HAYEHHS EKCIEPTH3H;
OCKap>KEHHS BiIMOBM Yy MPOBEJCHHI EKCIEPTH3M, & TaKOX IOJaHHS
BIJIMIOBIIHOTO KJIOMIOTAHHSI CligquoMy cyani. BongHouac koxeH i3 1mux
MeXaHi3MiB Ma€ BIIacHI 0OMe)keHHs. Hanpukiiazn, 3BepHEHHS A0 CIiUoro
Cyyli MOXJIIMBE JIMIIE Ticis MONepeiHbOi BIAMOBU CIig4oro abo
MPOKypopa 4u Oe3misuibHOCTI 3 ixHbOro Ooky. Kpim TOro, cropona
3aXUCTy IIOBMHHA JOBECTH HE JIMINE HEOOXiJHICTh NPOBEACHHA
eKCIIepPTU3H, a U HEMOXIIMBICTh CAMOCTIHHOTO 3ajy4eHHs ekcrepra. Ha
MIPAKTHIII CaMe OCTaHHs 0OCTaBUHA HEPIIKO CTae POPMAIILHOIO ITiJICTABOIO
JUIs IOBEPHEHHS KJIOIIOTAaHb 0€3 PO3TIIs Y.

AmHai3 ciia4o-cy1oBoi MPaKTUKU CBITUUTh, IO aJBOKATU JOCHTH
YacTO CTHUKAIOThCS 3 BIIMOBaMH Y MPOBEJCHHI EKCIEepPTU3 uepe3
HEIOCTATHIO apryMeHTaIio KJIOIIOTaHb, BIZICYTHICTh JIOKa3iB
HEMOIIMBOCTI CaMOCTIHHOTO 3allydeHHs eKclepra abo0 HEHAJIeXHY
npolecyalbHy aKTUBHICTh. 30KpeMa, HesBKa 3aXHCHHKAa Ha PO3IIIA
BiJIMTOB1THOTO KJIOTIOTAHHS MOKE€ OYTH IiICTABOIO IS 3AUTIIICHHS iioro 0e3
posrmamy. Lle cBimunTh mpo Te, M0 YCIINIHE BUKOPUCTAHHS MEXaHI3MY
3aJydeHHs eKclepra NoTpedye He JIMIIEe HAJIEKHOTO HOPMAaTHBHOTO
PeTYNIOBaHHS, a ¥ aKTUBHOI, TOCIIMOBHOI Ta TPOQECiiHHOl IMOBEIIHKA
CaMoro 3aXHUCHHUKA.

VY pa3i ockapKeHHS IOCTaHOBH CIIiT4oro abo MpoKypopa Ipo
BiZIMOBY B IIPOBEJICHHI €KCIIEPTHU3U 3aXMCHUK ITOBHHEH HE OOMEKYBAaTUCS
nunie  GopMaJbHEM IOCHJIAHHAM Ha TOPYIIGHHS IpaBa Ha 3aXHCT.
HeobxinHo neransHO 0OTrpyHTOBYBATH, SIKi came 0OCTaBUHU MOXKYTh OyTH
BCTAaHOBJICHI 32 JOMOMOTOI0 CIIElialbHUX 3HaHb, YOMY IIi MUTaHHS MArOTh
ICTOTHE 3HAYCHHS JUIsl KPUMIHAJIBHOTO MPOBAPKCHHS, YOMY HEMOXKIMBO
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OTPUMATH BiIITOBITHI BUCHOBKH iHIIIMM CITOCOOOM Ta KM YAHOM BiJMOBa
y TIPOBEJICHHI EKCIEPTH3H IMOpYIIye TpaBa IMiJ03pIOBAHOTO  abo
00BUHYBaueHOTO. SIKIIO HAEThCS MPO HMOBTOPHY E€KCHEPTH3Y, TOJATKOBO
CIiJl JOBOAWTH HEMOBHOTY, CYyNEpEewIHBICTh ab0 HEOOIPYyHTOBaHICTh
MOMNEPEIHHOTO BUCHOBKY.

Y HayKOBill JiTepaTypi Aeaii JacTille BUCIOBIIOEThCS TyMKa PO
HEOOXIJIHICTh CYTTEBOTO PO3UIMPCHHS TMPOIECYaTbHUX MOXKIUBOCTEH
CTOPOHM 3aXHUCTy. 30KpeMa, MpPOMOHYEThCS HalaTH aJBOKaTy IIpaBo
CaMOCTIHHO NMPOBOJMTH OKPEMI MpOLIeCyalbHi Jii, OB’ si3aHi 31 30MpaHHAM
JIOKa3iB, a00 NpPUHAHMHI CTBOPHTH CHPOLICHHH MEXaHi3M OTPHUMAaHHS
MaTepiajiB ISl TPOBEIEHHsI eKcrepTH3. Takuil Mmiaxin crnpusiB Ou
peasbHOMY 3a0€3MEYEHHIO PIBHOCTI CTOPiH, YCYHEHHIO HaaMipHOI
3aJIeKHOCTI 3aXUCTY BiJl CTOPOHM OOBHHYBaueHHs Ta (POPMYBaHHIO OLIBIII
30a1aHCOBAaHOI MOJIENI KPUMIHAJIBHOTO TIPOIIECY.

Pa3om i3 mum, 3ayBaxnMmo, II0 OKpeMi BYeHI MepeKOoHaHi, M0
TIO3HUIIIs IIOJJ0 HAJIJICHHSI CTOPOHH 3aXKMCTy MPAaBOM CaMOCTIIHO 3aTy4aTH
CKCIiepTa A1 MPOBCACHHA CKCIEPTHU3U Ta CprOBiﬂHI/IX TnpouecyaJbHuX
I BUIIa€ThCs QUCKYCiiHOI0. Sk 3ayBaxye B. B. baxantok, Takuii miaxin
MEBHOIO MIpOI0 BUXOIUTHh 32 Meki (YHKIIOHAJBHOTO MpPU3HAYCHHS
3aXMCHHKA Y KPUMIHAJIbHOMY MpOBaJDKEHHI. JlisUIbHICT ajBOKaTa He
CHpSMOBaHAa HA BCTAHOBIEHHSA OO’€KTMBHOI ICTUHM Y CIpaBi B TOMY
3HAYCHHI, y SIKOMY i€ € 3aBJaHHsIM OPraHiB JOCYJOBOTO PO3CIIiyBaHHs
Ta cyqy. OCHOBHOIO METOIO 3aXHCHHUKA € 3a0e3MeUYeHHs JOTPUMaHHS [IpaB
1 3aKOHHUX IHTEpECIiB MiJ03PIOBAHOTO YU OOBHHYBA4€HOTO, BHSBICHHS
MOPYIIEHb MPOLECYaJIbHOTO MOPSAKY, NOMYIIEHHX IiJ 4ac IOCYIOBOTO
pO3CIilyBaHHs, a TaKOXX CHOPOCTYBaHHA a00 TmocnalieHHs —IO3MIii
CTOPOHM OOBHHYBaYeHHs'.

Y 3BSBKYy 3 OUM OJHUM i3 KIIOUYOBHX HANPSAMIB IisSUTbHOCTI
3aXMCHHKA € TIepeBipKa 3aKOHHOCTI MPOBEACHHS CIITINX (PO3MIYKOBUX)
Iilfi, TpPaBWIBHOCTI TNPHAHATTSA TPOLECyadbHHX pIlIeHb, a TaKOXK
JOTPUMaHHS BHMOI 3aKOHY Il dYac MpU3HAYEHHS Ta IPOBEICHHS
eKcrepTu3. Y BHIAJKaxX, KOIM 3aXHCHUK BCTAHOBIIIOE IOPYIIECHHS,
IIOB’sI3aHi 3 TPOBEAEHHSIM EKCIIEPTHOTO JOCIiIKeHHS, BiH, K IPABHIIO,
BUKOPDHCTOBYE  Tiepem0adeHi 3aKOHOM  TPOIECYalbHI  MeXaHi3MHU
pearyBaHHs: 3asBJIi€ KJIONOTAaHHS NPO BH3HAHHS BiAIOBITHOTO JOKa3y
HEJONYCTUMHM, IHII[IO€ TIPOBEIEHHS MJOAATKOBOi ab0 IOBTOPHOI

! Baxantok B. B. TlpaBoBi Ta opramisauiifHO-TaKTHYHi OCHOBH

MIPOBEJICHHS! €KCIIEPTH3 y KPUMIHAJIBHOMY HPOBAPKEHHI : JUC. ... J-pa
¢inocoii: 081 Ilpaso. KpormmBrunpkuii, 2023. C. 121-126.
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eKCIIePTU3H, CTABUTH il CYMHIB KOMIIETCHTHICTh EKCIIEpPTa, MOBHOTY
BUXIJIHUX JJAHUX YU MPABHIIBHICTH MOCTABJICHUX MEPE/l HUM 3alUTAHb.

Be3ymoBHO, ponb 3aXMCHMKA Y KPUMIHAIBHOMY IIPOBa/KECHHI
€ Ha/3BUYAaHHO BAXIIMBOIO, OCKUIBKM caMe BIiH 3a0e3rnedye OanaHC Mix
iHTepecaMu  OCOOM Ta  BIaJHAUMH  TOBHOBXCHHSIMH  CTOPOHH
OOBHHYBaueHHs. 3aXWUCHUK TIOKIMKAHMA TapaHTyBaTH, MO0 »KOJHA
HeBHHYBaTa ocoba He Oyna Oe3miJcTaBHO OOBHHYBa4Ye€Ha YW 3aCy/KEHa,
a Takok 1[mO0 JO YYacCHUKIB KPUMIHAJIBHOTO TIPOBADKCHHS HE
3aCTOCOBYBABCsSI HEOOTPYHTOBAHU MporecyanbHuil mpumyc. Came ToMy
HWOro mporecyaJbHi MOXJIMBOCTI TOBHHHI OyTH JOCTaTHIMH IS
e¢(eKTUBHOTO BHKOHAHHS IIi€l (QYHKI, y ToMy uucii Yy cdepi
BHUKOPHCTAHHS CICI[iabHUX 3HAHb.

3aznauae B. B. baxaniok, mo 3a0e3neueHHs NpoLECyaTbHOT
piBHOBaru He 00OOB’SI3KOBO O3HAuYa€ HAJAHHS CTOPOHI 3aXKCTy MpaBa Ha
CaMOCTiIiHE TIPOBEJEHHS IOBHOTO KOMIUICKCY Mid, IIOB’sA3aHUX 13
NpU3HAYEHHSAM Ta OpraHisallicro ekcrneptusu |. YuHHA  MoOJElNb,
nepeadadena 4. 3 cr. 93 KIIK VYkpainu, BiAMOBiAHO 10 5SKOI CTOpOHA
3aXHMCTy Ma€ MpaBo IHIIIIOBATH MPOBEICHHS CIITUUX (PO3LUIYKOBHX) I
LUIAXOM IOAaHHS KJIONOTaHb CIIJYOMY a00 MPOKYpOpYy, a Y BHUNAJAKY
BiJIMOBH — 3BEPTATHUC JI0 CJIIJUOTO Y], 3arajioM 3a0e3euye HaJle)KHUN
OarnaHc inTepeciB. Takuii MexaHi3M JI03BOJISIE CTOPOHI 3aXHCTY BILTMBATH
Ha IIpoliec A0Ka3yBaHHs, HE BUXOAAYHM 3a MEXI1 CBOET IpoLiecyanbHOi podi.
Y upomy kontekcti nonoxenHs ct. 243 KIIK VYkpainu, sike nependadae
MPaBO CTOPOHH 3aXUCTYy CAMOCTIMHO 3ajydaTd €KCIEPTiB Ha OTOBIPHHX
YMOBAX, BUTJISJIAE TTEBHOIO MIPOKO BiIOKPEMJIEHHM BiJ| 3arajibHOT JIOTIKK
KPHUMIHAJIBHOTO IIPOLIECYaIbHOTO PeTryIoBaHHA. BoHO (hakTHYHO CTBOpIOE
MOJBIHUI pEeKMM BHUKOPHCTAHHS CIEliajJbHUX 3HAHb: 3 OJHOTO OOKY,
yepe3 iHIMIIOBaHHS EKCHEePTH3M Iepe] CTOPOHOI OOBHMHYBaueHHS abo
CHiUMM CyIaero, a 3 IHIIOr0 — NDIIXOM CaMOCTIHHOTO 3aMOBJICHHS
eKCIIePTHOTO JOCTIDKeHHs. Taka KOHCTPYKILIST MOXe MOPOIDKYBaTH
JOJATKOBI PU3HMKH IJISI €JHOCTI CYJOBOI MPAKTHKH, OLIHKA TOITYCTUMOCTI
JOKa3iB Ta 3a0e3MeUeHHS CTaHJapPTIB CIIPABEIMBOTO CYIOBOTO PO3TILSIY.

Bognowac cmim BpaxoByBaTH, IO 3a BIACYTHOCTI y CTOPOHHU
3aXUCTy peaJbHHUX IPOLECYaJbHUX Ta (IHAHCOBHX MOXKIMBOCTEH
CaMOCTIHHO IHIIIOBATH aNbTEPHATHBHI €KCIIEPTHI JOCHIPKEHHS BHHUKAE
iHma mpobieMa — pu3KUK (HOPMAIEHOTO XapaKTepy 3MaraibHOCTi. SIKIIo
CTOpOHA 3aXUCTy (PaKTUYHO 1mo30aBiieHa €(DEeKTUBHHUX iHCTPYMEHTIB IS
MePeBipKA BHICHOBKIB EKCIEPTIB CTOPOHWU OOBHHYBAuYCHHS, II€ MOXKE
CTBOPIOBATH MiJCTABH JUIs MOJAJBLIIOT0 OCKApKEHHS CYIOBHX DIllICHB,

! Baxxamrok B. B. Bkazana npans. C. 121-126.
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Yy TOMy 4YHCIi 3 TIOCHJAaHHSIM Ha IOPYUIEHHs IpaBa Ha 3aXUCT Ta
NPUHIIMITY PIBHOCTI CTOPiH, FADaHTOBaHHMX PAKTHKOK ..

[le omHuM MpOOIEMHHUM MUTAHHAM € TPU3HAYEHHS J0JATKOBUX,
MTOBTOPHUX, KOMICIHHMX 1 KOMIUICKCHUX EKCICpPTH3, IO Ma€ BIACHY
crierudiky, AKy HeOOXiHO BpaXOBYBATH ITiJl Yac IiATOTOBKH BiIIOBITHIX
npouecyanbHux piniens. [lonpu e, mo unaamid KIIK Ykpainu npsmo He
BH3HAYA€E 3a3HAYCHI PI3HOBUIM E€KCIEpTH3, IX MpolecyallbHa IpUpoJa Ta
0co0IMBOCTI (paKTHUHO PO3KPUTI y mocTtaHoBi [lnenymy BepxoBHoro
Cyny Ykpainu «IIpo cynoBYy €KCIIEpTH3y B KPUMIHAIBHHUX Ta IIUBUIBHUX
cnpasax» Big 30 tpaBHs 1997 poky Ne 8. 3okpema, y pa3i mpu3HaueHHS
JIOJJATKOBOT ©KCIIEPTU3U Yy MOCTAHOBI YM yXBaJi HEOOXIMHO UiTKO
3a3HaYaTH, sIKi caMe MOJIOXKEHHs IMONEePeAHbOr0 BUCHOBKY BH3HAIOTHCS
HEMOBHUMH, HEUITKMMH 200 TAaKUMH, IO MOTPEOYIOTh YTOUHEHHS, & TaKOX
sIKi HOBI OOCTaBHHM OOYMOBWJIM HEOOXIJHICTh PO3IIUPEHHS IIpeaMeTa
JIOCITiJPKEHHSI.

3 ypaxyBaHHSIM Cy4YaCHHX HAayKOBUX MIiAXOJIB 1 HaIlpaloBaHb
HpaBOBaCTOCOBHOT IIPaKTUKN MOKHAa BUBHAYUTHU HU3KY BUMOT, SIKHUM MarOTh
BIJMOBIZIATH NHTAHHSA, LIO CTAaBIATBhCA Iepen excrneproMm. Hacammepen
BOHM IIOBMHHI BHIUIMBaTH 13 (aKTUYHUX OOCTaBUH KPUMIHAJIBHOTO
MPOBADKEHHS, CTOCYBaTHCS cQepH CIeliabHAX 3HaHb, BIANOBIIATH
MpeJMeTy KOHKPETHOI eKCIepTu3d Ta OyTH chopMysbOBaHMMHU 4YiTKO,
JIOTiIYHO ¥ HeBO3HAYHO. BogHOYAac MUTaHHS MAlOTh BPaXOBYBaTH peasbHi
MOXJIMBOCTI IIEBHOTO BUAY E€KCIEPTHOIO IOCIHiMKEHHs, He BUXOIUTH 3a
MeXI KOMIIETEHI[IT eKcrepra Ta OyTH B3a€MOIIOB’S3aHMMH MIX COOOIO.
BaxxiuBe 3HaueHHS Ma€ Tako)X IOBHOTA IEPENiKy MOCTABJICHUX ITUTaHb,
OCKIJIBKM BiJ IIbOTO 3al€XUTh MOXKIMBICTH OTPHMAaHHS BHYEPIHOIO Ta
HAJIeXKHOTO 32 3MICTOM BHCHOBKY. POpMyITIOBaHHS MUTAHb IIOBUHHO OYTH
00yMOBJICHE BHKIIOYHO IMOTpeOaMi KOHKPETHOTO KPHUMIHAIBHOTO
MPOBa/PKEHHsS, a He aOCTPakTHUMH MIpKYBaHHAMH YH  CIPOOOIO
NePeKIIacTH Ha eKCIIepTa BUPIILEHHS IPABOBUX ITUTAHb.

SIKicTh Ta e(EeKTUBHICTh EKCHEPTHOTO JMJOCII/DKEHHSI 3HAYHOIO
MipOI0 3ajJieKaTb BiJJ] MOTHBOBAaHOCTI IIOCTAHOBH MPO MpPHU3HAYCHHS
eKCIIEPTH3H, HAJICKHOTO OOTPYHTYBaHHS ii HEOOXIOHOCTI Ta PETEIBLHOTO
MOTOJDKEHHS KOJIa IMTaHb MK CTOPOHAMH KPHMiHAIBHOTO MPOBA/IKECHHSI.
CamMe TakWil MTiAXiT CTBOPIOE YMOBH [UII OTPHMaHHS IIOBHOTO,
00’ EKTHBHOTO ¥ JOKAa30BO 3HAUYIIOTO BUCHOBKY EKCIIEPTA.

Oxpemoro 3HaueHHS HaOyBae peamizallis IpaBa eKclepTa Ha
O3HAOMIJIGHHS 3 MarepiajJamMd KPUMIHAIBHOTO TPOBA/DKEHHS, SIKi
CTOCYIOThCS TIpeaMeTa AOCHiLKeHHS. HamaHHs ekcrmepTy I0CTaTHBOTO

! Baxxamrok B. B. Bkazana npans. C. 121-126.
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oOcsry MatepialiB € mepeayMoBol0  (opMyBaHHS  OOTPYHTOBAHOTO
BHUCHOBKY, OCKUIBKH JIMIIE 332 YMOBU IMOBHOTO PO3yMiHHS (DaKTUYHOTO
KOHTEKCTY €KCIepT 3JaTHUH MMPaBUIIEHO 00paTH METOAUKY JOCIIIKESHHS,
BU3HAYUTU HEOoOXimHul oOcsr iH(opmalii Ta yHUKHYTH ITOBEPXHEBHUX 200
HEMOBHUX BHUCHOBKIB. [Ipn mpomy o0csr matepiaiiB, SIKi HiJUIATaloTh
HAJAHHIO EKCIIePTy, MAOLIJIBHO TIONEpPEeIHbO Y3TOKYBaTH 13 CaMuM
€KCIIePTOM, OCKIJIbKM caM€ BiH MOXK€ BU3HAUMTH, sIKi JOKYMEHTH, PEUOBi
JIOKAa3d YM IHII BiIOMOCTI € HEOOXITHHUMH JUIsl SKiCHOTO IMPOBEIACHHS
JIOCITiPKEHHSI.

He MeHI auckyciiiHUM € TUTaHHA OA0 BU3HAYCHHS! KOHKPETHOTO
BHUKOHABI[Sl €KCIIEPTH3M Yy BHIIQJIKaX, KOJM i MPOBEJICHHS J0PYYaeThCs
eKCTepTHii ycTtaHoBi. Ha mpaktumi ciimuuii, mpokypop abo cys MOXYTb
aJIpecyBaTH ITOCTAHOBY SIK O€3MOCepeIHbO KOHKPETHOMY EKCIIEPTY, TaK
1 BimmoBiaHI# ycTaHOoBi. OMHAK y pa3i3BEepHEHHS JI0 €KCIIEPTHOT YCTAHOBH
PO3IIOJILT eKCIIEPTH3, SIK MPABUIIO, 3/IIHCHIOE Ti KEPIBHHUK 3 ypaxyBaHHSM
crierfiamizanii, mpodeciiHOi  KOMIETEHTHOCTI Ta  3aBaHTaXEHOCTI
NpaliBHUKIB. Y HAYKOBIH JIITEPaTypi BUCIOBIIOIOTHCS Pi3HI MIAX0AW MOA0
JOIYCTUMOCTI MPSMOI0 BU3HAYEHHS KOHKPETHOTO eKCIepTa CIiI4UM YH
cynoM. OyiHI aBTOpH JIONYCKAIOTh TaKy MOXJIMBICTb, 1HIII HArOJIOUIYIOTb,
10 NPaBO BU3HAYATH BUKOHABL Ma€ HAIEXATH BUKIIOYHO KEPIBHHKOBI
ycraHoBu. HaliGinbin oOrpyHTOBAaHMM BHIA€THCS MiJXiJ, BIAMNOBIIHO 1O
SAKOTO cHigunid abo cyll MOXYTh 3aIpPONOHYBATH KaHIUIATypy IEBHOTO
eKCIIepTa, OAHAK OCTATOYHE PIMIEHHS IIOBHHHO MPUIMATHCS KEPiBHUKOM
YCTAHOBH 3 ypaxyBaHHSM 00’ €KTHBHUX 00CTaBHH, 30KpeMa Creliai3airii,
CTaHy 3J70poB’si, TepeOyBaHHS eKclepTa Yy BIAPS/DKEHHI UM  IHIINX
(axTopiB, 110 MOXKYTh BIUIMHYTH Ha SKICTh Ta CBOE€YACHICTh MPOBEICHHS
JOCTIJUKSHHSL.

[IeBHi 0COOIMBOCTI Ma€ MPU3HAYCHHSI €KCIIEPTU3H ITi]] 9ac CyJJOBOTO
pO3TIAAYy, SKAW CIIJ PO3TISIIATA SK IOCKTIJOBHICTH B3a€MOIIOB’ SI3AHHX
eTamiB, KOXEH 13 SKUX CIPSAMOBaHWA Ha BHPIMIEHHS OKPEMHX
MIPOIeCYAIbHUX 3aBIaHb 1 3a0e3MedeHHs] HAIEKHOI peaizallii mpaBa Ha
BUKOPUCTaHHS CIICLiaTbHUX 3HAHb.

Ilepmmii eTam OXOIUIIOE BHUKIMK €KCIepTa Ta IPU3HAYEHHS
eKCIIePTU3H MDIAXOM ITOCTAHOBJICHHS BIATMOBIAHOTO MPOIECYalbHOTO
pimenns. Came Ha will cTamii cya BHU3HAYA€ IMPOLECYANbHUH CTaTyC
eKCIlepTa, pOo3’ACHIOE WOMY TpaBa Ta OOOB’S3KH, BCTAaHOBIIOE O0CST
MOCTABJICHUX  MHUTAaHb 1 MpenMeT  AocihikeHHS. Jlume — micms
IIOCTAHOBJICHHS BIATIOBIAHOI yXBamu eKCHepT HaOyBae MOMKIIMBOCTI
peaizoByBaTH CBOI NpOLIECYyalbHI IpaBa Ta BHUKOHYBAaTH IOKJIAJCHI Ha
HBOrO 000B’s3KM. BomHowac ekcmepr Moke 3BepTaTH yBary cyay Ha
HEKOPEKTHICTh OKPEMHUX IHTaHb, IPOIOHYBAaTH 3MiHY IX peakuii,
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TTOCITi IOBHOCTI 200 PEeKOMEHTyBaTH JOAATKOBI MUTAHHS, SKi BiIIOBIal0ThH
XapakTepy KOHKPETHOrO JOCHimkeHHs. [IpoTe ocTaTovHe pillleHHS 100
3MICTY Ta 00CATY 3aBJJaHb E€KCIEPTY 3aJIHMIIAETHCS 33 CYIOM.

Hpyruii  eran monsgrae y Oe3mocepenqHii ydacTi eKcrepTa
y IIOCJIKEHHI JTOKa3iB il Yac CyJO0BOTO 3acigaHHs. BimmoBigHo mo 4. 3
cr. 69 KIIK VkpaiHm excrepT Mae mpaBo OyTH NPUCYTHIM i Yac
MPOBEJICHHS TMPOLECYaJbHUX [iH, JOCITI/DKCHHS J0Ka3iB Ta CTaBHTH
3alUTaHHs, SKi CTOCYIOThCS MpeAMeTa i 00’€KTiB  eKCIEepTHOro
nociipkenns. Ha it cranii BinOyBaeThCsl YTOUHEHHS BHUXIJIHUX IaHUX,
HEOOXIJIHUX [UIsl MPOBEICHHS EKCIIEPTH3H, a TAKOXK IMepeBipKa MOBHOTH
1 mocToBipHOCTI iH(OpMaIlii, Ha SIKii IPyHTYBaTUMEThCS BUCHOBOK. Came
OesrocepelHsl y4acThb €KcliepTa B CYJOBOMY pO3IJISI  CTBOPIOE
MO)KJ'II/IBiCTB UL YTOYHEHHSA CYHNEPCUIMBUX O6CTaBI/IH, S’HcyBaHHﬂ
JI0aTKOBUX AeTanel Ta OinbIl rMuOOKOro aHamizy (GakTHYHHUX JaHHX.

Pa3zom i3 Tum unnnmMit KITK Ykpainu He BU3Ha4a€e 4iTKOT mporeaypu
peadtizanii excriepToM IpaBa CTABUTH 3allUTaHHS YYaCHUKaM CYIOBOI'O
MPOBaKEHHS. 30KpeMa, 3aKOH HE MICTHTh MPSIMOI BiINOBiAl Ha MUTaHHS,
Y MOXE eKCIepT CTaBUTH 3alUTaHHA JONMTYBaHUM 0Oco0aM
Oe3nocepeHbOo, Ud 11e Ma€ 3A1HCHIOBATHCS BUKIIOYHO Yepe3 FOJIOBYI0YOTO.
bBinbin BUNpaBAaHUM BUAAETHCS MiNXiJA, 32 SKOTO EKCIEePT Mae IpaBo
0COOHMCTO 3BEPTATHCS i3 3aAIMUTAHHIMH JIO IONMUTYBaHUX OCI0, OCKUIBKH 1€
BIJIMIOBIIa€ TMPHHIMIAM 0E3MOCEPEAHOCT], TJIACHOCTI Ta BIIKPHTOCTI
CYIOBOTO PO3IJIAAY.

Tperiii eram mOB’s3aHWIl 13 MOCTAaHOBKOK Ta OCTATOYHUM
YTOYHEHHSM IUTaHb, SKi MaloTh OyTH BUpileH] ekcriepToM. oro ocHoBHe
OpU3HAYEHHS [OJrae y KOHKpeTH3amii TmpeaMera  eKCIepTHOIO
JOCHI/DKEHHST Ta peaii3amii MpolecyalibHUX TIpaB CTOPIH OO
¢dbopMmyBaHHsT 3MicTy MaiOyTHHOTO BHUCHOBKY. Came Ha I[bOMYy eTari
CTOPOHH MOXXYTh HAaNOJATaTH Ha BKIIOYCHHI JOJATKOBHUX IIUTaHb,
YTO4HEHHI ()OPMYITIOBaHb 200 BUKITIOUYEHHI THX 13 HUX, SIKI HE CTOCYIOThCS
npeaAMeTa J0Ka3yBaHHS UM BUXOMAATD 32 MEeX1 KOMIIETEHIIIi eKcrepra.

YeTBepTHil eTarn OXOILTIOE Oe3M0CePeHE TPOBEICHHS EKCIIEPTHOTO
JOCTIDKCHHS Ta MiATOTOBKY BHCHOBKY. Ha miif ctaxii ekcrepT 37iiicHIOE
aHaJIi3 HaJJAHUX MaTepialliB, BAKOPHCTOBYE CIICIiaTbHI METOUKH, TEXHITHI
3aco0r Ta iHII IHCTPYMEHTH, HEOOXiJHI IS BUPIMICHHSA TOCTABIICHUX
3aBJaHb. OJJHOYACHO CyJI PO3IJISIAE KIOIMMOTaHHS YYACHHUKIB IPOIIECy LI0JI0
HaJaHHS JOJATKOBHX MAaTepiaiiB, MPUCYTHOCTI MiJ dYac IPOBEACHHS
JIOCTI/DKCHHS, OTPUMAaHHS HOBHX 3pa3kiB a00 YTOYHEHHS OKPEeMHX
o0cTaBHH, SKi MOXKYTb BIUIMHYTH Ha Pe3yJIbTaT KCIIEPTH3H.

[I’atuii  eTanm monsrae B OTOJIOIICHHI BHCHOBKY eKcIlepTa
y CyAOBOMY 3aCilaHHi Ta HOro MOAaIbIIOMY TOCIIKESHHI [IUITXOM JAOMUTY
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excriepra. CaMe Ha Iiif cTaIii CTOPOHH OTPUMYIOTh MOKJIMBICTB ITOCTABUTH
3aMUTaHHs 00 3MICTY BUCHOBKY, METOJMKH IIPOBECHHS JTOCITIDKESHHS,
BUKOPHCTaHUX JDKepen iHpopMalii, a TakoX TIepeBipUTH MOBHOTY,
JIOTIYHICTH Ta OOTPYHTOBAHICTh E€KCIEPTHUX BHCHOBKIB. BojHouac ciifn
3BepHYTH yBary Ha Te, mo unHHUN KIIK Ykpainn He MICTHTH mpsMoi
HOpMH, sika O nepenOayasa 000B’I3KOBE OTOJIOMICHHSI BUCHOBKY €KCIIepTa
B cyzaoBoMmy 3aciganHi. Ha Bigminy Bix nporo, KIIK Vkpaiau 1960 poky
MIPSIMO BCTAHOBJIIOBAB, 1110 BUCHOBOK €KCIIEPTa OTOJIOIIYETHCS B CYZOBOMY
3aciflaHHI Ta JONYYaeThCsl JIO MaTepialiB crnpaBH. Y 3B’sI3Ky 3 IIMM
JOUUTBHUM BUAA€Thes aomoBHeHHs cT. 332 KIIK VYkpainu BiAmoBiaHUM
MTOJIOKEHHSIM, sIKe O MPSMO 3aKpiIUTIOBAIO 00OB’SI30K CYJy OTOJIOLTYBAaTH
€KCTIEPTHHI BUCHOBOK ITiJ] 4YacC CyI0OBOTO PO3TJISLY.

[IpoBeneHHsT eKCIEPTU3W TAaKOK Mae TMOABIMHUI XapakTep,
HOEHYIOYM HAyKOBO-TE€XHIUHI 1 IporecyanbHi aciekTy. [lepmmii monsrae
y Oe3nocepeIHbOMY JIOCHI/PKEHHI €KCIepTOM HaJaHUX MartepiaiiB i3
BUKOPHCTAHHSIM CIEliaTbHUX METOIMK, TEXHIYHMX 3aC00iB 1 npodeciiiHux
3HaHb. [lpyruii OXOIUIIOE TpolecyaibHi [il, TMOB’s3aHl 13 3asBICHHAM
KJIOIIOTAaHb EKCIEPTOM, iX PO3IVIAIOM Ta BHUPIIICHHSM, Y4YacTIO iHIIMX
cy0’€eKTIB y MPOBEACHHI JOCIIDKEHHS, & TAKOX 13 3aJIy4eHHSIM eKcIepTa
JI0 OKpeMHUX IporecyajdbHuX Jiil. Takuii KOMIUIEKCHHI Xapakrep
€KCIIepPTHOT IISIIBHOCTI 3YMOBITIOE HEOOXIIHICTh HAJIEKHOTO
HOPMaTHBHOI'O PETYJIIOBAHHS HE JIMILE CaMOro JOCIIUKEHHS, a i ychoro
MPOILIECYaIbHOTO MEXaHi3My B3a€MOMii MDK €KCHEepTOM, CTOPOHOIO
00BHHYBaueHHS, CTOPOHOIO 3aXUCTY Ta CYIOM.

BucHoBku 10 po3ainy 2

1. 3’scoBaHoO, IO yYacTh 3aXHUCHHUKA Y CIiAYNX (PO3IIYKOBHX) Ta
IHIIUX ~TPOIECyalnbHUX MisIX € OJHUM 13 KIFOYOBHX E€JIEMEHTIB
3a0e3nmeveHHs MpaBa Ha 3aXUCT 1 pearizallii 3acagi 3MarajJbHOCTI CTOPIH.
KoncraroBano, mo 3akoHOJaBelnb (OpPMaIbHO 3aKpIIUB 332 CTOPOHOIO
3aXUCTY MPaBO Ha OTPUMAHHA JOKa3iB, OJHAK MOMpPHU 1€ YHHHA PEIaKIlis
KIIK Vxpainu Bce 1€ XapaKTEpU3YETBCS CYTTEBOK AaCHMETPI€I0
MPOIECYATbHUX ~ MOXXIIMBOCTEH  CTOpiH.  3aXWCHUK  Mo30aBieHMi
MOXXJIMBOCTI CaMOCTiHHO TPOBOAWTH CHigdi (PO3MIyKoBi) nii, a iioro
JOKAa30Ba [SUTBHICTH 3AeOLTBIIOr0  OOMEXKYyeThCS  BHTPEOyBaHHSM,
OTPUMAHHAM 1 TOJAHHSAM  JIOKa3iB, IHIIIIOBAHHAM  IPOBEACHHS
MPOIECYATbHUX [iif Ta OCKAap)KEHHSM pillleHb, il 49i Oe3isTbHOCTI
CTOpPOHHU OOBHHYBadYCHHSI.

2. ApryMeHTOBaHO, IO JISUIBHICT 3aXHUCHHKa Yy coepi
JIOKa3yBaHHS HE MO 3BOIUTHCS JIHIIIE 0 pearyBaHHs Ha IOBOAHU CTOPOHHU
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00BHUHYBaucHHs. BoHa MOBHHHA OXOILTIOBATH IHIIIFOBAHHS OTPHMAHHS
pPCUYOBHX, MOKyMEHTAJBHHX Ta CJICKTPOHHUX JIO0Ka3iB, (OpMyBaHHS
QNBTCPHATHBHAX BEpPCI MOil, 3alydeHHS CICINAJICTIB, MOJAHHS
KJIOMOTaHb PO MPOBEACHHS MPOIECYATbHHX Jiif, & TAKOXX BUKOPUCTAHHS
TaKTHYHUX TPUAOMIB JUIS IEPEBIPKM JOCTOBIPHOCTI Ta JOIYCTUMOCTI
noka3oBol iHdopmarrii. CamMe TOMY y4acTh 3aXHCHUKA MA€ PO3TIIIATHCS K
camocTiliHa (opMma JIOKa30BOI MisUTBHOCTI, ska HaOyBae OCOOJIMBOTO
3HAYCHHSI i/l Yac BUPILICHHS MUTAHHS PO OOpaHHsI 3a001KHOTO 3aX0/1y,
MIPOBEJICHHS CIIMUMX (PO3IIYKOBUX) JiH, JOCHIDKESHHS U(DPOBHUX CIIiIiB
TOIIO.

[linTpuMaHO HAayKOBY IO3HUILIIO IIIOJO HEIOIUIBHOCTI HaIiICHHS
3aXMCHHUKA MIOBHOBKEHHSIMH CaMOCTIHHO MTPOBOJUTH CJIif4l (PO3IIYKOBi)
abo HermacHi cnigui (po3mIykoBi) Aii, OCKUIBKM Iie TpH3BesNo O 10
(aKTUYHOTO PO3MHBAHHS MEX MDK (QYHKIISIMH CTOPOHM 3aXUCTy Ta
CTOpOHM OOBHHYBaueHHs. BogHoYac oOrpyHTOBaHO MOTPeOy pO3IIHPEHHS
HepeltiKy NpolecyalbHUX IHCTPYMEHTIB, SIKI MOXYTh OyTH BHKOpPHUCTaHi
AZIBOKaTOM i1 OTpHUMaHHSA JIOKaSiB BUIIPABAYBAJIBHOIO XapakTepy.
Hacamnepen #aeTses Ipo 3aKOHOAABYE 3aKPIIUICHHS IpaBa 3aXHCHHUKA Ha
MPOBEJICHHST  OIJISLy KOMIT'IOTEPHUX — JaHuX, (ikcanico 1udpoBoi
iHpopmartii, Bukopucrannst OSINT-rexHoori#1 Ta 3a/Ty4eHHs CrelianicTiB
y cdepi iHbOopMaIIHHUX TEXHOJIOTH.

3. JloBeieHo, 1110 YMOBH BOEHHOT'O CTaHy ICTOTHO TpaHC(HOpMyBaH
SK OpraHizaiiiiHi, Tak 1 mpolecyajbHI acCleKTH Y4YacTi 3axHCHHKa
y KpUMiHaJIbHOMY NpOBapKeHHi. [0 HaWOIIbII yCTATKOBAaHUX TEHACHIIIN
HaJIeKaTh TOIIUPEHHS TUCTAHIIHHNX (OPM Y4acTi 3aXHUCHUKA Y CIIJUUX
(pO3UIYKOBHX)  HisIX 1 CYAOBHX  3acilaHHSX, 3OULIBIICHHS  poi
BifeokoHpepeniiii, 1udpoBi3aiis MOBIIOMIEHb Yepe3 eJIEeKTPOHHI
cepBicH, 3MiHa TEPHUTOPIANBHOI MiJICYOHOCTi, (HOpPMYyBaHHS IPAKTHKU
BiTHOBJICHHS BTPAaYeHUX MaTepialliB KPEMIiHATBHUX MPOBAIKECHD, & TAKOX
3MiHa TMIIXOMIB JO 3aCTOCYBaHHS 3alOODKHUX 3aXOIiB y 3B S3KY
3 BOEHHOIO OOCTaHOBKOIO.

BonmHouac BO€HHME CTaH BHUSBUB HU3KY HOBHX DH3HKIB JUIS
peamizamii TpaBa Ha 3axHCT. 30Kpema, MoOimi3amis agBOKAaTiB, ix
repeOyBaHHS Ha THMYAaCOBO OKYIIOBAHUX TEPUTOPISIX, YIACTh Y OOHOBHX
nisx a00 HEMOXJIMBICTH OpaTH ydYacTh y IPOIECYalbHUX difX dYepe3
0e31eKoBi OOMEKEHHS CYTTEBO YCKIIAJIHWIN JOCTYI 0ci0 10 mpodeciitaol
MIPaBHAYOI AONOMOTH. Taki 0OCTaBMHH HEPiIKO MPHU3BOIIIN IO 3aMiHU
3aXMCHMKA, BINKIAIEHHS MPOLECyalbHUX i ab0 HaBITH (PAKTHIHOTO
TOPUINMHEHHS  HAJaHHS  [PaBOBOi  Jomomorw.  HarojomeHo  Ha
HEMPUITYCTUMOCTI (POPMYBaHHS MPAKTUKH BPYUYEHHS aJBOKaTaM MOBICTOK
IIiJT 9ac 31iCHEHHS HUMH POQeCiifHOl TiSUTBHOCTI y TPUMIIIEHHSIX CYIiB
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YH IPaBOOXOPOHHUX OPTaHiB, aJDKE 1€ CTBOPIOE PU3MKH MTOPYILICHHS ITpaBa
ocobu Ha 3axuct, mnependadenoro cr. 59 Koncrutymii Ykpainu, i1 3a
JIONATKOBUX YMOB MOXKE PO3IVIAATHCS SIK HEMPSAMHIT CrociO BTpyYaHHS
y 3OIHCHEHHS aJBOKATCHKOI MiSUTBHOCTI I OOMEXEHHS JOCTYIy IO
MPaBHUYOI JOMTOMOTH.

4. ApryMeHTOBaHO, IIO MOAAJBLINI PO3BUTOK IHCTUTYTY Y4acTi
3aXMCHHUKA y CHT4MX (PO3IIYKOBHX) Ta IHIIHMX MPOLECYaTbHUX MisX Mae
BiOyBaTHCs y HampsMi IOCHIEHHS ITPOLIeCyalbHOI aKTHBHOCTI aJIBOKATa,
YIOCKOHAJICHHS ~ MEXaHi3MiB  OTPHUMaHHS  JIOKa3iB,  PO3IIHPECHHS
BHUKOPHCTaHHs IIM(DPOBUX TEXHOJIOTIH Ta 3a0e3meueHHs peaibHOoi PIBHOCTI
CTOpIH KPUMIHATBHOTO TpoBakeHHs . Came I1i HampsIMH MOXYTh CTaTH
OATPYHTAM A8 MOJANbHIOr0  peOpMyBaHHS  KPUMiHAJIBHOTO
IIPOIIECYaANIbHOTO 3aKOHOAABCTBA Y KpalHH.

5. Bu3HaueHO, 110 TAaKTHKa 3aXHCTy € CaMOCTIHHMM HampsMoM
KPUMIHAQJICTUYHOI ~ TAKTUKH, sIKa  OXOIUIIOE  CUCTEMY HayKOBO
OOTpYHTOBaHMX TPHHOMIB, pPEKOMEHAAIl, KOMOIHAIii 1 omeparrii,
CIPSAMOBaHMX Ha 3a0e3leyeHHs Mpas, CBOOOL Ta 3aKOHHMX IHTepeciB
Hl,IlO3pIOBaHOFO 0OBHHYBAa4YE€HOT'0O YH 1HIINX CY0 €KTIB CTOPOHH 3aXHCTY. fi
3MICT HEe OOMEXY€THCS JIMIIE IiSUIBHICTIO aJlBOKaTa, OCKLUIBKH OKpeMi
€JIEMEHTH TAaKTHKA MOXYTh pEalli30ByBaTH TaKOXK IiI03PIOBaHUM,
00BUHYBaueHUH, BUTIPABIAHNI, 3aCYIXKEHHIT Ta TX 3aKOHHI MPEICTABHUKH.

JloBeneHo, 10 KPUMIHAIICTUYHA TaKTHKAa BHKOPUCTOBYETHCS HE
JUIe Ha CTafil JOCYIOBOIO pO3CIIJyBaHHs, a W y MeXax YChOTO
CYIOBOTO NMPOBAPKEHHS, BKIIOYAIOUH ITIArOTOBYE CYAOBE IPOBADKEHHS,
anessIifHUN 1 KacaumifiHMM meperyisil, a TakoXK MpPOBaDKEHHS 3a
HOBOBHSABJICHUMH 200 BUKIIOYHUMH 00CTaBUHAMHU. Y KOXKHIN 13 IUX CTamii
CTOPOHA 3aXUCTY 3aCTOCOBYE crienuiuHI TAKTHYHI MPUIIOMH, TIOB’sI3aHi 13
3asBJICHHSM KJIONIOTaHb, BU3HAYEHHSM MEX OCKap)KeHHs, (hOpMyBaHHSM
MPaBOBOi TO3WIlii, BUTPEOYBaHHIM J[JOKa3iB Ta 3alydeHHSM YYaCHHUKIB
nporecy.

6. YCTaHOBJIEHO, IO OCOOIMBOCTI AisUTBHOCTI 3aXMCHUKA Y CIILAINX
(po3MIyKoBHX) Ta IHMIMX MPOIECYATBHUX MiIX OE3MOCepeaHBO 3aleKaTh
BiI XapakTepy JDKepera JoKa3oBoi iHpopmamii. Y BepOampHUX mHisX
OCHOBHE 3HA4YeHHS Ma€ KOMYHIKaTHBHO-TICHXOJIOTIYHHH  acIeKT,
CIIPSIMOBaHHUN Ha 3a0e3MedeHHsT TOOPOBIIBHOCTI TIOKA3aHb, HEIOMYIICHHS
TICHXOJIOTIYHOTO THCKY Ta BHUSBICHHS CylepedHocTed. Y HeBepOalbHUX
JisSIX TPIOPUTETHUM € KOHTPOIb 33 3aKOHHICTIO BHUTydYeHHs, (ikcarlii,
TMaKyBaHHsI, 30epiraHHs Ta TOCIIHKCHHS PEYOBUX 1 IUPPOBUX NOKa3iB. Y
3MIIIAaHUX ~OPOLECYaNbHUX [JisIX 3aXMCHUK TOBHHEH OJHOYAcHO
aHaJi3yBaTH SK MOBEJIHKY YYacHHKIB, TaK 1 MaTepialbHi YMOBH
MIPOBEJICHHS BiAMOBIAHOT [il.
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3anpornoHOBaHO OHUM i3 KITIOYOBHX HAIPSIMiB PO3BUTKY CY4acHOT
TAaKTHKH 3aXUCTy BBa)XKaTH 3a0e3redeHHs e(eKTHBHOI ydacTi aaBoKaTa
y poOoTi 3 IHM(PPOBUMHU J0OKa3aMH. BuilydeHHs MOOUIBHHX MPHCTPOIB,
KOMIT'IOTEpHOI ~ TEXHIKH, CepBepiB, IMEPEeNnuCcOK Yy MeCEHKepax,
TeOJIOKalifHNX JaHWX YW iHpopMmamii 3 Bigeokamep mnoTpedye BiI
3axucHuKa He umme 3HaHHA HopMm KIIK VYkpainu, a # po3ymiHHA
TEXHIYHUX aCHEKTiB 30€pe)KCHHS, KOIIIOBaHHS, TEPEBIPKH IITICHOCTI Ta
ABTCHTUYHOCTI EJIEKTPOHHOI iH(pOopMaITii.

7. BuBuUeHHs MarepiajiiB MpaBO3aCTOCOBHOI MPAKTHKH, MOJ0KEHb
HAI[IOHAJIBHOTO  3aKOHOJ[ABCTBA Ta HAYKOBUX TMO3UIIA  JTO3BOJIHIIO
KOHCTaTyBaTH HasBHICTh iCTOTHOTO JHCOaNaHCy MiX MpPOLECyalbHHUMHU
MOJKJIMBOCTSIMH CTOPOHM 3aXHCTy Ta CTOPOHH OOBHHYyBaueHHs. [lompu
Ha/IJIEHHS 3aXUCHHUKA [TPABOM IHIIIFOBATH ITPOBEICHHS POLIECYaIbHUX I
i 30MpaT J0Ka3W, 3aKOHOJABEIlb HE CTBOPHUB HAJEKHOIO MeEXaHi3My
peamizauii 1ux npas. lle mposBISETHCS y BIACYTHOCTI YiTKHMX TFapaHTIH
y4acTi aJjBOKaTa IiJ YaC OKPEMHX CIIAYMX (pO3LIYKOBHUX) JIiif, HacaMmepe
o0lIyKy, a TakoX Y HEBM3HaHHI IOSCHEHb, OTPUMAHUX CTOPOHOIO
3aXHCTY, TOBHOLIIHHUM ITPOLIECYaIbHIM JKEPEIIOM JI0Ka3iB.

Hoseneno, mio opiextaiiss Ha npaktuky €CIUI e HeoOxinHOMNO
YMOBOIO PO3BUTKY TakTUKU 3axucty. Pimenns €CIUI patote 3mory
BUSBIIATH THIIOBI MOPYIICHHS, SIKHX IOMYCKAIOThCS OPraHH JOCYIOBOTO
pO3CITigyBaHHS, 30KpeMa IIOAO IPOBOKAIIl 3JI0YMHY, HEZONYCTHMOIO
BTPY4YaHHS Yy IpHBaTHE KUTTS, IOPYLICHHS [IpaBa HAa MOBYAaHH,
00MEXeHHsI JIOCTYITy JI0 3aXMCHHKA YM HEPIBHOCTI CTOpiH. BukopucTanHs
UUX MiAXOJIB MiABHINYE €(PEeKTHBHICTh 3aXMCHOI IISUIBHOCTI Ta CIIPUSE
MPUBEACHHIO KPUMIHAIBHOTO TMpoliecy YKpaiHK Y BiINOBIAHICTH 10
€BPOIEHCHKUX CTaHIAPTIB.

8. 3’acoBaHO, MmO y4yacTh 3aXWCHUKA y BHUPIMICHHI MUTaHb IIPO
3aTpUMaHHS OCOOM Ta OOpaHHS ili 3amOODKHOTO 3aXOIy € OOHUM i3
KITIOYOBUX HAMPsMIB peaizallii mpaBa Ha 3aXHCT, OCKUTBKU caMe Ha IbOMY
eTari BiIOYBaeTbCs HAWOUTBII IHTEHCHBHE BTPYYaHHS y IpaBO OCOOM Ha
cB0o0Oy Ta OCOOMCTY HEJIOTOPKAHHICTh. E(QEKTUBHICTh isUTBHOCTI
aJBOKaTa Yy TAKUX BHIAAKaX BHU3HAYAETHCA HE JIMIIE 3HAHHIM
MIPOIECYATbHUX HOPM, a U yMIHHSM OMNEPaTHBHO OI[IHIOBAaTH (DaKTH4HI
0o0CTaBMHM 3aTpUMaHHS, MEPEBIPATH HASBHICTH PU3HKIB 1 (QopMyBaTh
TIEPEKOHJINBY TTO3UIIIIO0 MO0 HEOOTPYHTOBAHOCTI 3aCTOCYBAHHS HAMO1IBIIT
CYBOPHX 3aI001KHIX 3aXO0IiB.

VY3aranpHeHO, 0 3aKOHHICTh 3aTPHMaHHs MMOBUHHA OLIIHIOBATHCS
HE JIMIIe 3 TOonsiAy (OpMaIbHOT HassBHOCTI MIICTaB, @ i3 ypaxyBaHHSM
(akTHYHOTO ~ MOMEHTY  T030aBiIeHHS  CBOOOIHM,  JOTPUMAaHHS
MIPOLECYaIBHOTO  TOPAAKY, 3a0e3ledyeHHs TMpaBa Ha 3aXUCT Ta
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OMEPAaTUBHOTO  CYJOBOTO KOHTPOJTIO. Bynb-sike NPHXOBaHe,
He3aJOKyMEHTOBaHe a00  HecBOeyacHO  O(GOpMIICHE  3aTpUMAaHHS
cynepeynTh BuMoram ctatTi 5 KOHBEHII mpo 3axHCT MpaB JHOJUHH
i OCHOBOIIOJIOKHUX CBOOOA Ta MOXe OYTH BHKOPHCTaHE CTOPOHOIO
3aXUCTY SIK MiJICTaBa JJIsl BU3HAHHSI 3aTPUMAaHHS HE3aKOHHHM i OTPUMAaHHX
JIOKa3iB — HEJJOITYCTUMHMH.

[Mpaktuka €CIUI cBiguuTh, mo came (akTHYHE N030aBICHHS
cBO0OMH, @ HE MOMEHT CKIIaJICHHSI TPOTOKOJY 3aTPUMAaHHS, € MOYaTKOM
CTPOKY TPUMaHHS OCOOH IIiJ] KOHTPOJIEM PaBOOXOPOHHHX OpraHiB. Tomy
BUSBIICHHSI PO3PUBY MK  (DaKTHYHMM 3aTPUMaHHAM Ta  HOTO
JOKYMEHTAJIBHUM  O(QOPMJICHHSIM Ma€ MPUHIMIIOBE 3HAYCHHS IS
JIOBEJICHHS MTOPYIICHHS MpaBa Ha CBOOOIY Ta OCOOUCTY HEOTOPKAHHICTb.
VY Ttakux BUIIaJIKaxX 3aXHCHUK IIOBUHCH aKTHUBHO BUKOPUCTOBYBATHU
KYpHaJIM OOJIKYy 3aTpUMaHHMX, KHUTU BIABiyBauiB, 3allMCH Kamep
BiJICOCIIOCTEPEIKEHHS Ta 1HIII JKepeia T0Ka30Boi iH(popMaIrii.

OnmHuM 13  (QyHIAMEHTaJIbHUX EJIEeMEHTIB IpaBa Ha 3axXUCT
€ 3a0e3medyeHHs KOHOIJCHIIHHOTO  CHIIKYBaHHSA MDK  aJBOKAaTOM
1 3arpuMaHuM. BiacyTHICTh OCTYymy 1O 3aXMCHHKA, 3aTpUMKa Yy HOTO
JOIIYCKy, NPOBEOECHHA ONWUTYBaHb IO MEpIIOl 3ycTpidi 3 aJBOKaToM,
KOHTPOJIb 32 IIEPEeroBopaMHM YW OIJIS[ MaTtepiaiiB ajBoKaTra ITOBHHHI
po3risaaTics SK ICTOTHI MOPYIISHHS IpaBa Ha 3aXUCT 1 MIACTaBU JJIs
CYMHIBY Y JIONYCTHMOCTI OTPUMaHHX JJOKa3iB.

9. VYcraHOBNEHO, IO UYMHHE KpUMIHAaIbHE IpOLECyajbHE
3aKOHOJIABCTBO 30epirac ICTOTHWI AucOanaHc MK MOMIIMBOCTIMHU
CTOPOHM OOBHHYBAUYEHHS Ta CTOPOHM 3aXHCTY IIiJ] Yac BUPILICHHS MHUTaHb
Mpo 3aTpuMaHHs 1 3amo0DKHI 3axomu. BiH mossirac B 0OMeEXeHOMY
JOCTYMi 3aXHUCHUKA [0 MaTepiajiB MpPOBaPKEHHS, BIJACYTHOCTI YiTKHX
MEeXaHi3MiB peami3amii IHoro iHIMIaTHBH, HETOCKOHAIOCTI IIPABOBOTO
peryiIoBaHHA MIOAO 30WMpaHHA BIANOBIJHUX TIOACHEHB, a TaKOXK
Y HEBPETYJIBOBAHOCTI OKPEMHUX MPOLENYPHUX MHUTAaHb, OB’ S3aHUX i3
3aCTaBOIO, TOBIJOMJICHHSM OJM3BKAX OCi0 Ta 3a0e3leYeHHsIM IIpaB
YTPUMAHIIIB.

JloBeneHo, 10 BCTAaHOBJICHHS 0€3albTepHATHBHOTO TPUMAHHS IIiJ
BapTOI0 INOJO OKPEMHX KaTeropii KpHMIHAJIBHUX MPaBONOPYLICHb
CyNepeunuTh TMPHHINIAM IHAWBiAyami3alii MpoIecyallbHOTO MPHUMYCY,
TIPOMOPIIIMHOCTI Ta CyIOBOTO po3cydy. HaBiTe B ymMoOBax BifHH pillIeHHS
PO 3aCTOCYBaHHS HAWCYBOPIMIOTO 3amo0DKHOTO 3aXOQy IOBHHHO
OpUiMaTUCS  BUKIIOYHO 3 ypaxyBaHHSIM  KOHKPETHHX  PH3HKIB
1 (akTHUIHUX OOCTABUH CIPABH.

BaxJMBUM HampsMOM YAOCKOHAJICHHs 3aKOHOJABCTBA BU3HAYCHO
HOPMaTHBHE BPETYJIOBAHHS MOPSAKY il y BHIIaJKaX BHECCHHS 3aCTaBH
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70 (aktuuHOrOo MOMIIEHHS 0coOM mix BapTy. BincyTHICTH 4iTKOTO
QITOPUTMY B3a€EMOJII MDK CyJOM, KOHBOWHOIO CIy)X0OI0, OpraHamu
JOCYJIOBOTO  pPO3CIiIyBaHHS Ta CIIIYAMH  130JIATOPaMH  CTBOPIOE
TepPelyMOBH JIJISI HEOOTPYHTOBAHOTO OOMEKEHHsSI CBOOOM OCOOH, HABITh
TIOTIPH BXKE BHECEHY 3aCTaBYy.

3arasioM  eeKTMBHA  [JiSUTBHICT  3aXHCHUKA Yy NUTAaHHIX
3aTpuMaHHs i 0OpaHHs 3aI00KHOTO 3aX0/ly IOBMHHA MaTH MTPOAKTUBHUN
Xapaxrep i OyTH CIpsSMOBaHOIO He JIMIIE Ha pearyBaHHsS Ha MOPYIICHHS,
a WHa (opMyBaHHS JOKAa30BOi 0a3M, WIATOTOBKY albTepHATHBHOL
MPOIECYATBHOT TTO3HIIii, 0OTPYHTYBaHHS MOXKIMBOCTI 3aCTOCYBaHHS OLTBIIT
M’SIKUX 3aXOJIIB 1 MOAAJIbIIE IHIIFOBAHHS 3MIHU Y1 CKAaCyBaHHS 00OpaHOTO
3armo0iKHOTO 3aX0/y.

10. BukopucTaHHS ClIelialbHUX 3HaHb CTOPOHOIO 3aXHUCTY € OXHUM
i3 KIIOYOBHX I1HCTPYMEHTIB 3a0€3MEUEeHHS peaibHOI 3MarajbHOCTI
KpUMiHaJbHOTO TpoBapkeHHs. [lonmpu ¢opmansHe 3akpimteHas y KITK
VYkpainu mpaBa 3aXMCHHKa 3ajJydaTH €KCIepTa, OTPUMYBATH BHUCHOBKH,
IHIIIIOBaTH NPOBEJEHHS EKCIEePTU3 Ta 3BEPTAaTHCS A0 CJiJUOro CyAMi,
¢dakTM4yHa peamizaimis OMX MOXIHMBOCTEH  3aJMIIAETBCS  CYTTEBO
00MexeHOo0. 3aXHCT YacTo nepedyBae y MpOoLeCyallbHIi 3al1eKHOCTI Bil
CTOPOHM OOBHHYBAUEHHsI L1010 OTPUMAaHHS MaTepialiiB, pe4OBHX JIOKA3iB,
MOPIBHSJIBHUX 3pa3KiB Ta JOCTYITY 70 00’ €KTIB JIOCIIPKEHHSI.

UuHHa MOJENb BUKOPUCTAHHS CIELIAIBHUX 3HaHb CTOPOHOIO
3aXMCTy Ma€ TNOoABiMHMN xapaktep. 3 oxaHoro Ooky, KIIK Vkpainu
nepenbadae IpaBo aJBOKaTa CaMOCTIHO 3ajJydaTH eKclepra Ha
JIOTOBIPHHUX 3acajiaX, a 3 IHIIOrO — BMMAara€ 3BEPHEHHS 1O CJiI4O0To,
MPOKypopa abo CIAY0ro Cyur Juisi 3a0e3NedeHHs JIOCTYIy 10 00’€KTiB
JOCII/DKEHHS, OTPUMaHHs 3pa3KiB 4d TPH3HAYCHHS OKPEMHX BHJIIB
excriepti3. Taka KOHCTPYKIIiSI CTBOPIOE CYNEPEYHOCTI, OCKUIBKH
caMOCTiliHe 3aJTy4eHHs eKcIiepTa 0e3 JOCTYITy M0 HeOOXiMHUX MaTepialiB
4acTO BTpava€ NPAKTUYHUI CEHC.

Oco6mBo TPOOJIEMHOIO € CHUTyaIlisl MO0 CYAOBO-MEIMYHUX,
CYIOBO-TICHXiaTPHYHUX, MOJEKYJIAPHO-TEHETHYHHUX Ta IHIIUX EKCIEePTHU3,
NpOBeACHHS SKHX (AKTUYHO HEMOXJIMBE 0€3 ydyacTi CTOpOHH
00BHUHYBaueHHS 200 cITiA90T0 Cyami. Y pe3yabTaTi CTOpOHA 3aXHCTy HEe Ma€e
MOXIIMBOCTI CAMOCTIHHO Ta IIBHKO OTPHMATH aJbTePHATUBHUI BUCHOBOK,
HaBiTh SKIIO ICHYIOTh OOIPYHTOBaHI CYMHIBH O[O TOBHOTH,
NPaBWIBHOCTI YHM HEYNEPeIXKEHOCTI BHUCHOBKY eKcIepTra CTOPOHH
00OBHHYBaYCHHS.

JomineanM BumaeTses BAaockoHaneHHs mosoxkeHb KIIK Ykpainn
B aCMEKTI 3aJydyeHHS eKClepTa CTOPOHOI0 3aXHCTy Yy JAEKIIbKOX
HanpsMax. [To-neprre, He0OXiTHO HOPMATHBHO 3aKPIITUTH YITKUH MOPSIOK
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OTPUMAaHHS CTOPOHOIO 3aXHCTY MOPiBHSUTBHIX 3pa3KiB, PEYOBUX JIOKa3iB Ta
IHIIUX MaTepiaiiB, HEOOXITHUX M1 TPOBeNeHHs ekcrepTusn. [lo-mpyre,
CIiJl Tepen0aYuTH CKOPOYEHI CTPOKM pPO3IJISLy KIONOTaHb CTOPOHU
3aXUCTY PO MPU3HAYCHHS SKCIICPTU3H Ta BCTAHOBUTH Bi/OBIIANBHICTD 32
Oe3mifcTaBHE 3aTATYBaHHA X po3risiay. [lo-TpeTe, MOIINBHO BU3HAYMTH
OKpeMHH MexaHi3M 3a0e3neueHHs (piHaHCYBaHHS €KCIIEPTHUX JOCIIIKEHb
U1 Majo3abesrneueHnx oci0, gKi He MaloTh MOKJIHMBOCTI CaMOCTIHHO
OIIATUTH TTOCIYTH eKCIIepTa.

BaxJMBUM HampsIMOM YIOCKOHAJEHHS 3aKOHOIABCTBA € TaKOX
BPETYJIIOBaHHS TOPSAKY Y4YacTi Cremiajigicra, 3aJy4eHOro CTOPOHOIO
3axXHCTy, Y IpoBeneHHi ciiquux (posurykoBux) niit. Hapasi KIIK Ykpainn
HEe BH3HAYae YiTKO 00CAT HOro mpaB, MOXIIHBICTh HAQJAHHS YCHUX YH
NUCBMOBUX KOHCYJbTaIiH, (pikcallii mopyiieHb, BAKOPHCTAHHS TEXHIYHUX
3ac00iB a00 (hopMyITFOBaHHS 3ayBaXkeHb JI0 MPOTOKOJIB. Lle mpu3BoauTh 10
CUTYyalill, KOJIM CIeliaicT, 3aJy4eHHi 3aXucToM, (PaKTHYHO MPUCYTHIH
HijJ 4yac mpolecyanbHol Aii, ajne 1mo30aBieHni peallbHOTO BIUIMBY Ha 1l
nepeoir.

11. JloBemeno, mo moTpedye BIOCKOHAJCHHS 1 IMpoleaypa
MPOBEJICHHSI EKCIIePTU3U TiJ dYac cynoBoro posnisiay. JlomninsHo
nepenbauntu y cr. 332 KIIK Ykpainu npsmy HOpMy Hpo 00OB’sI3KOBE
OTOJIOIICHHST BUCHOBKY €KCIEpTa Yy CYJOBOMY 3acCiflaHHi, a TaKOX
BPETYJIIOBATH IPaBO €KCIEpTa CTAaBUTH 3alMTaHHS yYaCHHKaM MpOLECy
Oesrocepe/lHbO, a He JIMIIe 4Yepe3 TOJIOBYoUoro. Takui —miaxifn
3a0e3nevnTh OBy 0e3MOCepeHICTh CYIOBOTO PO3TJIISILY Ta IMiJBHUIIUTH
€(eKTUBHICTh BUKOPUCTAHHS CIIEI1aJIbHUX 3HAHb Y CY/Ii.

BusHaueHo, IO I1HCTUTYT BHUKOPHUCTAHHS CIELIaJbHUX 3HAHb
CTOPOHOIO 3aXHCTy IMOTpedye NEePeOCMUCIICHHS Yy HampsMi MOCHICHHS
MpoIecyalbHOi  aBTOHOMIi anBokaTa. be3 peampHOI  MOXIIMBOCTI
OTPUMYBATH aJbTEPHATUBHI BHCHOBKH, 3aTy4aTH HE3aJCKHUX (axiBIIiB,
IHIIIIIOBaTH IPOBEACHHS JOJATKOBUX JOCITIHKEHb 1 OpaTH akTHBHY y4acTh
y ¢opMyBaHHI eKcIIepTHOI 0a3u MOKa3yBaHHS MPABO HA 3aXHCT PU3HKYE
3aJMIIATUCA NeKJIAPATHBHUM, 8 MPHHIHII 3MATaIbHOCTI — GOPMaIbHUM.

12. 3anpomonoBano BHecTH 3MiHU 110 TTonoxenb KIIK Ykpainm,

a came:

12.1. Yactuny 3 ct. 93 KIIK Ykpainu JOIiTbHO BUKIIACTH B TaKii
pemaKiii:

«Cmopona 3axucmy, nomepninuti, npedCmagHuK IpUOUYHOI 0codu,
o000 AKOI 30IUCHIOEMbCS NPOBAONCEHHS, 30IUCHIOIOMb 30UPAHHA 00KA3i6
WAXOM 8UMpeOy8aHHA Ma OMPUMAHHA OOKYMEHMIS, XapaKmepucmux,
008I00K, BUCHOBKI6 CNeyianicmis, NUCbMOBUX NOACHEHb (QI3UYHUX OCIO,
gidomocmell i3 OepicasrHux peecmpie, mamepianie gomo-, aydio- ma
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gideoghikcayii, yupposux OaHux, ereKmMpoHHUX OOKYMEHmMI8, peyell, KOnii
OOKYMEHMIB, GUCHOBKI8 eKChepmis, a MAaKoNiC WIIAXOM IHIYIIO8AHHA
NPOBEeOeHHs CNIOYUX (PO3ULYKOBUX), HESNACHUX COHUX (DO3ULYKOBUX) Md
IHWUX npoYecyanbHux Oiiy.

12.2. Nomosuutu KIIK Ykpainu ct. 95-1 Takoro 3micty:

«Cmamms 95-1. [loacuenus, ompumaHi CmopoHoI0 3axXucmy

1. 3axucnux mae npago ompumyeamu NUCbMOBI NOSICHEHHs
@izuunux ocib 3a ix 000POBIILHOIO 3200010.

2. IMucomosi nosicHeHHss NOSUHHI Mmicmumu. Oamy I micye ix
OMPUMAHHSA, aHKemHI 0aHi 0codu, sKa ix HAOana, GUKIAO 0OCMABUH, U0
Maoms 3HAYeHHs OISl KPUMIHANbHO20 NPOBAOJICEHHS, GI0OMOCMI NpO
000p0GIIbHICMY IX HAOAHHS, NIONUC 0OCOOU MA 3AXUCHUKA.

3. Tlucemosi noscCHeHHs, OMPUMAHI CMOPOHOIO  3AXUCTY,
€ CAMOCMIUHUM NPOYECyalbHUM OdHcepeloM O00KA3i6 ma nioasiearons
OYIHYI CYOOM HAPIGHT 3  THUUMU OOKAZAMULY.

12.3. Yactuny 1 cr. 236 KIIK VYkpaiHu IOIUIBHO JOMOBHHUTH
a03a110M TaKoro 3MiCTy:

«Y pasi 3aserenns 0cob6o0 KIONOMAHHA NPO YUACMb 3AXUCHUKA
npoeedents 00uwyKy 00 U020 npubymms He OONYCKAEMbCs, Kpim
HeGIOKNAOHUX 6UNAOKIB, NOG SI3AHUX 3 PedlbHOI0 3A2po3010 6mpamu
00Ka3i6, 3HUWEHHS! peyell Yu OOKYMEeHmi6 abo HeOe3neKolo O/ HCUmmsi
i 300po8’s ociby.

12.4. Yactuny 2 crarri 104 KIIK YkpaiHu IOIITBHO JOMOBHUTH
a03a10M TaKOTO 3MICTY:

«3axucnux mae npaso UKOpUCO8y8amu GIACHI MeXHIYHI 3acoOu
¢domo-, aydio- ma eideogixcayii ni0 uyac npogeoeHHs  CAIOUUX
(po3utyKosux) ma iHWUxX npoyecyanrbHux Oitl, AKUL0 Yye He NepeuKo0H#Cac ix
NpOBedeHHIO ma He N08 A3aHe 3 PO320JI0UEHHAM 8i0oMocmell 00CY008020
PO3CNIOYBAHHAY.

12.5. Yactuay 4 ct. 71 KIIK VYkpaiHn OOINEHO IOMOBHHUTH
MOJIOKEHHSIM TAKOTO 3MICTY:

«Cneyianicm, 3a1yueHuti CMopoHOI0 3aXUCHY, MAE NPABO HA0ABAMU
KOHCYIbmayii 3axXucHuKy, 36epmamu y8azy y4acHuKie npoyecyaibHoi 0ii Ha
00CcmaguHl, WO MAarmMb 3HAYEHHs. Olsl KPUMIHAALHO20 NPOBAOICEHHS,
pobumu 3ay8adiceHHs wooo NopsoKy HPo8edeHHs NpoyecyanbHoi Oii, AKi
nioNsL2arOms  GHECEHHIO 00 NPOMOKOLY, A MAKONC GUKOPUCHIOBYE8AMU
mexHiuHi 3acobu hikcayiiy.

12.6. Yactuny 1 ct. 243 KIIK Ykpaiau JOIiNEHO BUKIACTH B TaKii
pemaKiIii:

«Excnepm 3anyuaemocs 3a 0opyueHHaMm caiowozo cyooi, cydy, 3a
KIONOMAHHIM CMOPOHU KPUMIHALLHO20 NPOBAOJNCEHHs. a00 Ha Nidcmasi
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002060pY, YKIAOEHO20 CIOPOHOIO 3AXUCMY 3  eKCRePMOM YU eKCNepmHOIO
YCMAHOB0I0 ».

12.7. Crarrio 243 KIIK VYkpaiHu [OLITBHO IOIMOBHUTH HOBOIO
YaCTHHOKO TAKOTO 3MICTY:

«Cmopona 3axucmy Mae npaso 38epHYymMucs 00 Ciouo2o cyooi
3 KIONOMAHHAM NPO HAOAHHS. 00CMYNY 00 Peyosux 00KA3i8, OOKYMEHMIE,
Mamepianié KpUMIHAILHO20 NPOBAOICEHHS, NOPIGHANbHUX 3PA3KIE md
iHwux 00°exkmis, HeobXiOHux Ons npogedenHst excnepmusu. 1axe
KIONOMAHHST PO32NA0A€EMbCsL  He NisHiuwe mpboX OHI8 [3 OHA U020
HAOXOOXHCEHHSN.

12.8. Crarrio 244 KIIK YkpaiHu JOIIIBHO JOMOBHUTH YacTHHOIO
TaKoro 3MICTYy:

«Biomo6a y 3a00601eHHI KIONOMAHHS CMOPOHU 3AXUCTTY HPO
NPUSHAYEHHs. eKCRepmu3u NOGUHHA OYMuU 8MOMUBOBAHOI0 MA MICIUMU
NOCUNAHHSL HA KOHKPEeMmHi 0OCmasuHu, SIKi ceiouamv npo 6i0Cymuicmb
niocmae  3acmocy6anusi  CNeyianbHux 3HAHb  A60  HEeMONCIUBICTD
nPo8edeHHst BIONOBIOHO20 OOCTIONCEHHSLY.

12.9. Yactuny 4 cr. 332 KIIK Ykpainu J0LiTbHO BUKIACTH B TaKii
penaxui:

«Bucnosox excnepma nionseac 00608 SI3KOBOMY  020JIOULEHHIO
v cyoogomy sacioanni. Ilicns ilo2o oconowenns excnepm Mmooice Oymu
OOnUMAHULL CMOPOHAMU ™A CYOOM, A MAKOJNC MAE NPAGO CMABUMU
3ANUMAHHSL YYACHUKAM CYO08020 NPOBAONCEHH. U000 0OCMABUH, SIKi
CMOoCYIombCsl npeomema 00CHiOHCeHHA .

13. 3anpononoBano vactuHy 1 crarri 20 3akony Ykpainu «IIpo
a/IBOKaTypy Ta aJBOKATChKYy JiSUIbHICTBY IOIMOBHUTH ITYHKTOM TaKOTO
3MICTY:

«Aosoxam nio uac 30iicHenHs npoghecitinoi JisIbHOCMI MAE NPAGO
npogooumu 0210 iOKpUMUX YUPPOBUX pecypcis, KOMN TOMepHUX OAHUX,
eNeKMPOHHUX NPUCmpois, 30ilichiosamu Koniloeauns, gomo-, aydio- ma
gideoghixcayito  yugposoi  ingopmayii  y opmax, npudamuux 0ns
BUKOPUCMAHHSL Y KPUMIHATLHOMY NPOBAOINCEHHLY.
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PO3JILI 3

3 OCOBJIMBOCTI YYACTI 3AXMCHUKA
Y CAITYUX (PO3ITYKOBUX)
TA TPOLECYAJBHUX JISIX B OKPEMHUX
MOPSIKAX KPUMIHAJILHOT O
IMPOBAUKEHHSA

3.1. YyacTh 3aXMCHHKA Y KPpUMiHATbHOMY NMPOBa/sKeHHI
Ha miacTasi yroa

[HCTUTYT yron y KpMMiHAJbHOMY MPOBA/UKEHHI HAJEXKUTh MO
HaKOLIbLI JCKYCIHHIX HOBEJ Cy4acHOro KPUMIHAJIBHOTO
TIPOLECYaNbHOTO 3aKOHOJABCTBA YKpaiHi. Moro 3ampoBapkeHHs Oyio
3YMOBJICHO HEOOXIJHICTIO ONTHMI3alii KPUMIHAJIBHOTO MPOBAHKEHHS,
CKOPOYEHHS CTPOKIB CyJOBOTO DO3IVIALY, 3MEHIICHHS HPOLEeCYalbHOIO
HABaHTAXXEHHS Ha CYIM Ta 3a0e3ledeHHs OUTbII THYYKOrO0 MeXaHi3My
pearyBaHHsS Ha KpPHMiHaJIbHI NpaBOMOpYIIeHHS. Pa3om i3 THM akTHBHE
BUKOPHCTaHHS  yroJi HE  ycyBae TOTpeOM  y 3abe3rneueHHi
(GyHIaMEHTAIPHUX TapaHTiii mMpaBa Ha 3aXUCT, OCKIJIBKUA OyIb-sKa
JOMOBJICHICTh ~ MK  YYaCHHKaMH  KPUMIHAIBHOTO  TPOBAPKEHHS
0e3mocepeIHbO TIOB s13aHa 3 ICTOTHUM OOMEKEHHSIM IIPOIECYaIbHUX ITPaB
ITiI03PIOBAHOTO Y1 OOBHHYBA4YEHOTO.

Oco6mmBoi akTyanbHOCTI HaOyBa€ MHUTAHHS YYacTi 3aXHUCHHUKA
Yy KpUMiHAJIBHOMY ITPOBAKEHHI Ha MiACTaBl YTOIW PO MPUMHUPEHHS MiX
MIOTEPITUTUM Ta MiZO3PIOBAaHUM 4YM 0OBHHYBadeHHM. [lompm Te, 1mo Taka
yrozaa (opMaibHO TPYHTYETHCS HAa JOOPOBLIFHOMY BOJICBHABICHHI CTOPIH,
11 yKJIaIeHHs HEPiJIKO BiIOYBAETHCS B YMOBaX HEPIBHOCTI MPOIIECYATEHIX
MOXXJIMBOCTEH,  TCHXOJOTIYHOTO  THUCKY, HEIOCTaTHROI  IPABOBOI
00i3HaHOCTI YYacCHUKIB Ta (PAKTHYHOI 3aJIe’KHOCTI MiAO3PIOBAHOTO BiJ
mo3umii motepmiyoro. [lng mimo3proBaHOTO 200 OOBHHYBau€HOTO
VKIIaJIeHHS] YTOOM NpPO NMPHUMHUPEHHs IOB’si3aHEe HE JIHMIIC i3 BH3HAHHAM
MMeBHUX OOCTaBWH, a 1 i3 TOTOKEHHSAM Ha KOHKPETHI OO0OB’S3KH,
BiJIIIKOXYBaHHS KO, IPHHHSATTS Y3TOHKEHOTO TIOKapaHHs Ta iICTOTHUM
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3BY>KCHHSIM MOXKJIMBOCTEH MOJAIBIIOTO OCKAP)KEHHS CyIOBOTO PillieHHs. Y
TaKMX YMOBaxX caMe 3aXWUCHHK TOBHHEH 3a0e3MEYUTH HaJexkKHEe
pO3’SICHEHHS ~ TPAaBOBHX  HACHIZKIB  TPUMHPEHHs,  MEPeBipUTH
JOOPOBUTBHICTH BOJICBHSIBIICHHS OCOOHM, 3aMO0ITTH YKIIAJCHHIO HEBHUT1IHOT
YH HECIPaBeJIMBOI YIOAX Ta TApaHTYBAaTH JTOTPUMAHH IIpaBa Ha 3aXHCT.

He MeHII BaxJIMBUM € MUTAHHSA Y4YacTi 3axXWCHHKA A 4Yac
YKIQACHHs YroOW TMpO BH3HAHHS BHHYBATOCTI MIiX TPOKYPOPOM
i migo3proBaHMM Yd OOBHMHYBayeHWM. Ha BiMiHy BiI yroam Impo
OPUMHPEHHS, Y [[OMY BHIAAKy HAETHCS MPO JOMOBICHICTH MiX
CTOpPOHOIO OOBHMHYBadY€HHS Ta OCO0OI0, sika (AaKTHYHO BHU3HAE CBOIO
BHUHYBATICTh 1 MOTO/DKYETHCS HA 3aCTOCYBAHHS MEBHOTO MokapaHHs. [Ipu
[bOMY  OOBHHYBAueHHH  BiJMOBISIETHCS  Bi  3HAYHOI  YAaCTHUHH
NpOLIECYTbHUX TapaHTiii, 30KpeMa BiJl MpaBa Ha MOBHOLIHHHUNA CyIOBUii
PO3TIISA, MOCHTIDKEHHS JI0Ka3iB, NOMHT CBIJKIB, CIIPOCTYBaHHS JIOBOJIIB
0OBMHYBAuUEHHS Ta MHMPOKOTO OCKapKeHHs BUPOKY. [Tomnpwu Te, 1110 yyacth
3aXMCHHUKA TPH YKIAJEHHI TaKUX Yroa € OOOB’SI3KOBOIO, MOTOJIUTHUCS 13
TUM, IO MiJ03pIoBaHi a00 OOBHHYBa4YeHI pO3YMIIOTh YCI HACHIAKH
BU3HAHHS BUHYBATOCTI CKJIAJTHO, aJDKE HEPIJKO aJBOKATIB 3ay4aroTh J0
TAaKUX CIpaB BXXE Ha eTami BIAKPUTTS MarepialiB KpUMIHAJIBHOIO
MIPOBADKEHHS, a I11JI03PIOBaHI i1 OOBMHYBa4YeHI B3aralli nepedyBaroTh ITijl
BIUIMBOM AaBTOPHUTETY HPOKYpopa 4YM IOOOIOBaHHA OUIbII CYBOPOTO
MOKapaHHs y pasi BIZIMOBH BiJ yroju.

JlocmiKeHHs], IPUCBSYEH] yrogaM Mpo IPHMHUPEHHS Ta BU3HAHHS
BUHYBAaTOCTi, (OPMYIOTH OKpeMHH HAyKOBHH HampsM Yy Mexax
KPHUMIHAJIBHOTO IIPOLIECYaIbHOTO Ta KPUMIHAIBHOTO MpaBa. Y [UX Mpansix
yBara NpUIUISETHCSI SIK 3arallbHIM TEOPETUIHUM 3acafaM (QYHKI[IOHYBaHHS
IHCTUTYTY YTOJ, TaK 1 OKPEMHM aclleKTaM iX yKJIaJeHHs, 3aTBEPIKCHHS,
BHKOHAHHA, @ TaKOX POJIi YYaCHHUKIB KPUMiHAIEHOTO IIPOBAKCHHSL.

[NopiBHANBHO-IPABOBHI aCIEKT PO3BUTKY YTOA ITPO BU3HAHHS BHHH
nocrimkysas I1. B. Iymkap (2005 p.). Moro po6oTa € ofHiero 3 mepmmx
B YKpaiHi, IPUCBSIYCHUX aHAII3y 3apy0i>KHOT0 JOCBIly 3aCTOCYBaHHs plea
bargaining Ta IHIMX KOMIIPOMICHHX TMPOIENyp V KPHUMIHAJIBHOMY
CyIOYMHCTBI. ABTOP JAOCIIINB MOJIEI, IO ICHYIOTh Y MPAaBOBUX CHCTEMAaX
CIIA, Himeuunnu, @panmii Ta iHIIAX JEpXKaB, i BU3HAYNB MOXIIMBOCTI
IMIUTIEMEHTAIlii OKPEeMHX €JEeMEHTIB I[bOr0 JIOCBiTy B YKpaiHCBKE
3aKOHOMIABCTBO' .

! Mymkap II. B. Vroma mpo BH3HaHHA BUHH Yy CYYacHOMY

KPUMIHAJIBHOMY TIPOIECi: MOPiBHSIBHO-TIPABOBE JOCII/DKEHHS : JIHC.
kaHn. fopua. Hayk: 12.00.09. Kuis, 2005. 225 c.
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Hocmimkernns O. O. Jlensk (2015) € omaum i3 QyHIaMEHTaIBHUX
y cdepi yroj mpo BH3HAHHS BHHYBATOCTI Yy KPHMIHaJIbHOMY IIpoIleci
VYkpaiHu. ABTOpKa JAeTaNbHO IMpoaHali3yBaja MpolLecyalbHy MPHPOLY
I[BOTO 1HCTUTYTY, HOTr0 O3HAKH, CTPYKTYpY, MOPSIOK peaniallii Ta micie
B CHCTEMi KpPHMIHAJBHOTO MPOBA/UKCHHS. 3HAYHA yBara MpuIiicHa
CHIBBIIHOLIEHHIO MYOJIYHMX 1 MPUBATHUX IHTEpECiB, TapaHTisiIM IpaB
Ti/103PI0OBAHOTO Ta MEKAM CYJ0BOTO KOHTPOJIIO' .

IpobnemMaTKy HEBUKOHAHHS yMOB yroj gociimkysaia C. O. SAmenko
(2016). Ti mmcepranis npucpsUenHa KpUMiHATBHIH BiIMOBITATBHOCTI 32 yMHUCHE
HEBHKOHAHHS YTOMM PO TPUMHUPEHHS a00 MpO BU3HAHHS BHHYBATOCTI.
Y poOoTi BH3HAYCHO O3HAKA TAKOrO JisSHHS, WOr0 BiJME)KYBaHHS BiJ
HEBHKOHAHHS CYJIOBOTO pillleHHS Ta IHIIMX CYMDKHHX MPaBOMOPYIICHD,
a TAKOXX PO3KPUTO MUTAHHS KPUMIHAJIBHO-TIPABOBHX HACIIIKIB TOPYILCHHS
B3THX Ha ce0e 30008’ 3aHb.

[TutaHHS KPUMIHAJIBHOTO NPOBA/KEHHS HA MIiACTaBi YroAu Mpo
BU3HAHHS BUHYBaTOCTi KomIiekcHo aHamizyBanu A. C. Tpekke (2018) ta
I1. B. Xomoamno (2017). Ixmi poGoTM mpucBsAdeHi TMpolecyanbHOMY
MOPSIIKY YKJIAZEHHS Ta 3aTBEPPKCHHS YroJl, poii Cydy Y MepeBipii
JOOPOBIJIBHOCTI BOJICBUSIBJICHHSI CTOpIH, MpodiemaM 3a0e3reueHHs paB
I11103PI0OBAHOT0 i OOBMHYBAYCHOTO, a TAKOXK MEXaM CyJOBOT0 KOHTPOJIIO
3a 3MicToM jgoMoBliieHOCTeH. OcOONMBO BAXIMBHUMHU € BHCHOBKH IIPO
HeoOXiiHICTh 3a0e31eyeHHs peasibHoi, a He (opManbHOI J0OPOBLILHOCTI
YKIaJeHHs YroAd Ta IpO HENPHIIYCTUMICTh TUCKY Ha MiIO3PIOBAHOIO
3 GOKy MPOKYpOpa YM IHIIMX YYACHUKIB KDMMiHAIBHOTO POBAIKEHHS".

Oxpemuii HampsM JOCHI/PKEHHS! TPEACTABICHUI HCEPTALIEIO
I. O. Kicminmaoi ~ (2018), ska npoaHamidyBaja poiib  IPOKypopa
y KpUMIHAJbHOMY TIPOBa/PKEHHI Ha TIJCTaBi Yroj TMpo BHU3HAHHS
BHHYBATOCTi. ABTOpKa 3BEpTa€ yBary Ha MPOIECYabHI MMOBHOBAKEHHS
MIPOKYpOpa, MEXKi HOro TUCKpeLii, 0COOTMBOCTI MOTOKEHHS YMOB YTOAH,

! Jlesx O. Vroga mpo BH3HAHHS BHHYBATOCTI y KPUMIHAIEHOMY
nporieci Ykpainu : aBroped. auc. ... kaua. ropua. Hayk: 12.00.09. Kuis,
2015.20 c.

2 Smenko C. O. KpuMiHaneHa BifNOBIJANBHICT, 32 yMHCHE
HEBHKOHAHHS YTOIH MPO IPUMHPEHHsS a00 MO BU3HAHHS BUHYBATOCTI :
aBToped. auc. ... Kaun. opua. Hayk: 12.00.08. Xapkis, 2016. 18 c.

3 Tpexke A. C. KpuminanbHe npoBaKeHHS Ha IACTaBi yTOMM IIPO

BH3HAHHS BUHYBATOCTI : JUC. ... KaH[. Iopua. HayK. Ipmine, 2018. 255 c.;
Xomoguno II. B. KpuminampHe TpOBa/pKeHHS Ha MijAcTaBl yroj mpo
BHU3HAHHS BUHYBATOCTI : JIUC.. ... KaH. ropu. Hayk: 12.00.09. Kuis, 2017.

296 c.
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a TAKOXK PH3HMKU 3JIOB)KHUBAHHS MPOLECYalbHUM cTaHoBHIIeM. [Ipans
€ BAXIUBOIO JJISI PO3YMIHHS TOTO, SKAUM YHHOM HPOKYPOP MOKE BILTUBATH
Ha OaymaHC IHTEpeCiB CTOpPiH Ta 3a0e3MedyeHHs 3aKOHHOCTI i dYac
YKJIaJIeHHS YTOIH ' .

OnauM i3 HalftHOBIMMX ocHipKeHb € aucepTaris J. O. borpakosoi,
MPHUCBSYCHA TPU3HAYCHHIO 3aXO/iB KPUMiHAJIHGHO-IPABOBOTO XapakTepy Ha
miacTaBi yrogd Mpo MPUMHUPEHHS Ta YroJd MPO BU3HAHHS BHHYBATOCTI.
Y poGoti akueHT 3po0NeHO Ha OCOOJIMBOCTSX IPHU3HAYEHHS IMOKapaHHS,
3aCTOCYBAHHSI 3BUIbHEHHS Bifl HOTO BiZI0yBAaHHS, BU3HAYCHHS MEK CYIOBOIO
po3cyly Ta CHiBBIIHOIICHHS JOMOBIICHOCTEH CTOpiH i3 MPHHIHIIAMA
CHpaBe/UIMBOCTI W IHIMBIAyami3alii  KpUMIHAJBHO-IIPABOBOTO  BILIMBY.
Oco0sMBY IIHHICTB i€ POOOTH CTAHOBUTS il OpIEHTALLSI HA CYyYacHY CYIOBY
TPAKTHKY Ta CIpoba CHCTeMATH3yBaTH KPUTEPIl MPU3HAUCHHS TIOKAPaHHSI 32
pe3yibTaTamMu yKIaIeHHS YTO/I.

Baromuii BHECOK Yy AOCHIIKEHHA IHCTUTYTYy Yroj 3AiHCHUB
M. M. I'no6Ga (2021), sikuii po3riisiiaB 3acTOCYBaHHS YOl PO MPUMHPEHHS
Ta BU3HAHHS BUHYBATOCTi CaMe y IUIOIIMHI KPUMIHAIBHOTO MpaBa. ABTOP
30CepellB yBary Ha NpaBOBiil NMPHPOAI TAKMX YTOJ, iX 3HAYEHHI JUIs
peasmizanii OPUHLMIIB TyMaHi3My Ta JUCIIO3MTHUBHOCTI, a TaKOX Ha
mpo0jeMax BHU3HAYEHHS IMPAaBOBUX HACHIJKIB Uil 0coOM, siKa yKiaia
BiMOBIAHY yrofy. JlochiKeHHs] Mae MIXKrally3eBUil Xxapakrep, OCKiJIbKU
HOEHY€E KPUMIHAIILHO-TTPABOBI Ta KPUMiHAJILHO-IIPOLIECYaJIbHI aCIeKTH?,

3araioM aHaji3 3a3Ha4e€HHUX Mpalb CBIIYHUTH, L0 IHCTHUTYT Yroj
y KpUMiHaJbHOMY IPOBAJUKEHHI  DPO3IIANAETHCA  HAYKOBLSIMU  SK
Ba)JIMBUM 1HCTPYMEHT TyMaHi3alii KpHUMIHAJIBHOI FOCTHIIT, pearizamii
JMCTIO3UTHBHUX 3acajJl Ta ONTHMI3allil KPUMIHAJIBHOTO MPOBAHKEHHS.
BopHowac OimbLIiCTh AOCTIIHUKIB HArONOLIYIOTh HA HASBHOCTI HHU3KH
mpobiieM, TOB’S3aHMX 13 HEJOCTATHBOIO PpETIaMEHTALIEI0 TOPSAKY
VKJIaJeHHS Ta BHKOHAHHS YroJ, pPHU3HKaMH IPOLECYaIbHOTO THCKY,
BIICYTHICTIO €IHOCTI CYAOBOi NPAaKTUKA Ta HEOOXiNHICTIO MOCHUJICHHS
rapaHTii IpaB CTOpPiH. BBaxkaemo, M0 AOCIiIKEHHS TPOOIeMaTHKN Y9acTi
3aXUCHHKA y KPUMIHATBHUX TIPOBA/PKEHHSIX HA  IACTaBI  yron
€ aKTyalbHUM K 3 TO3WIIA  yAOCKOHAJIEHHS  KPUMIHAIBHOTO
MPOLECyaTbHOTO 3aKOHONABCTBA, TAaK 1 3 TOUYKH 30py 3abe3neducHHS

! Kicminuna I. O. Pons mpokypopay KpHMiHaIbHOMY IPOBaKEHHI
Ha ITiICTaBi Yo PO BU3HAHHS BUHYBATOCTI: IUTAHHS TEOPIii i MPAKTHKH :
aBToped. auc. ... kKaun. ropua. Hayk: 12.00.10. Oneca, 2018. 23 c.

2 I'mo6a M. M. 3acTocyBaHHS Yrof OpO IPUMHPEHHS Ta BU3HAHHS
BHHYBATOCTI Y KPUMiHAIEHOMY TIpaBi YKpainw : aBroped. Amc. ... KaHHd.
topun. Hayk: 12.00.08. Xapkis, 2021. 20 c.
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KOHCTUTYLIHHUX TapaHTiii mnpaBa o0COOM Ha CIOPaBeUIUBHH CYA
1 mpodeciiiHy MpaBHUUY JOIIOMOTY.

VY cydacHHX yMOBaxX PO3BHTKY KPUMIHAJIBHOTO TPOIECY IHCTHTYT
YroAu TPO TPUMHUPEHHS MOIIIBHO PO3IIIAAATH HE JIMIIE SK CHPOIICHY
npolecyanbHy (HopMy 3aBEepLICHHS KPUMIHABHOTO TPOBADKCHHS, & 1 SIK
CaMOCTIHHUH KOMILJIEKCHHUI MTPaBOBUH IHCTUTYT, SKUH MOETHYE €IEMEHTH
KPMMIHAIBHOTO T4 KPUMIHATBHOTO TPOLECYaTbHOrO TIpaBa. Moro ocHOBHe
(yHKIIOHAIbHE IPU3HAYEHHS MOJIsirac y 3a0e3leyueHH] BiIHOBJICHHS MPaB
MOTEPIIIOro, KOMIIEHCAIlli 3armoMisHOT MIKOAM, a TaKOK CTHMYJIOBaHHI
MO3UTHBHOT MOCTKPUMIHANBHOI TMOBEAIHKM 0COOM, $Ka BUYMHMIIA
KpUMiHaJIbHE MPABOMOPYIICHHS.

3anpoBa/UKEHHS YroJ| MPO MPUMUPEHHS Y KPUMIiHAJIBHOMY
NPOBAPKCHHI CTAJI0 OJHMM 13 TPOSIBIB IMIUIEMEHTAIll KOHIIEMIT
BIZTHOBHOTO TMpPaBOCYJUIs, BIANOBIIHO JIO $KOI KIIOYOBOIO METOIO
KpI/IMiHaﬂbHOFO CYyAOYMHCTBA € HE€ JIMIIEC TIPUTATHCHHI OCO6H a0
BIJIMOBINAILHOCTI, a W MAaKCUMAJIBHO MOJJIMBE YCYHEHHS HETAaTUBHHX
HACNiAKIB  NpaBoNOpylIeHHs Jjuis  notepminoro'.  Takui  migxin
OpIEHTOBaHHMH HA JOCATHEHHsI 0ajaHCy MiX MyOJIIYHUMH Ta IPUBATHUMHU
iHTepecaMM, OCKUIbKM JO3BOJISIE IOTEPIIOMY OTPUMATH peajbHe
BIJIIIKOJYBaHHS IIKOJH, a MiJO3PIOBAHOMY YHM OOBHHYBau€eHOMY —
PO3paxoByBaTH Ha OUTBII M’SIKI TPABOBI HACIIIKK CBOET MOBEIIHKH.

Oco0MBICTIO yroad Npo NPUMHUPEHHsI € ii mojBiiiHa mpaBoBa
npuposa. 3 OJHOrO OOKy, BOHA (YHKIIIOHYE B MeXaxX KPUMIHAJIbHOTO
MIPOBAKEHHS, IIATA€ CYIOBOMY KOHTPOJIO Ta IIOPOIKYE IPOLeCyalIbHi
HACIIIKK, & 3 IHIIOTO — IPYHTYEThCS HA TOOPOBIIEHOMY BOJICBHUSIBIICHHI
CTOpiH, B3aEMHHMX IIOCTYIKaX 1 JOMOBJIEHOCTSX IIOJO0 KOMIEHCAIii
3anofisHoi mkoau (UMBinbHMH acmekt)’. CaMe Taka KOHCTPYKILis

! Kapnenko M. O., Tymansasn A. P. Jleski NUTaHHA BIPOBaKEHHS
1aei BIJJHOBHOT'O IIpaBoOCY IS B KPHMIHAJIBHO-IIPOLIECYaIbHE
3aKOHOJABCTBO YKpaiHu. Vwuigepcumemcoki naykogi s3anucku. 2006. No2.
C. 260-264.

2 Typman H. IloHATTS Ta 3HAYEHHS YIOmW PO HIPMMHPEHHS
Yy KpuMiHaIbHOMY Tiporeci YKpainu. FOpuouunuli HayKosuti enieKmpoHHuLl
arcypran. 2017. Ne 12. C. 273-274; [dynsa B. B. Yroma npo npuMupeHHs
Yy KpUMIHAJIBHOMY IIPOLECi. AKTyalbHI TUTaHHS KPAMIHAJIBHOTO IIPOLIECY
OYMMa MOJIOJWX AOCTIMHWKIB: MaTepianmyd V cTyx. HayK. KoH(. (XapkiB,
15 tpas. 2014 p.) / peakon.: O. B. Kamutina (ronos. pexn.), . M. T'oBopyn
(3act. ronos. pex.), O. I. bepexxauii Ta in. Xapkis : HIOY im. SI. Mynporo,
2014. C. 226-228.
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3a0e3nieyye  MOEMHAHHS  IMIICPATUBHUX 1 MUCHO3UTUBHUX  Hayal
Yy KPUMIiHAJIBHOMY TPOIIEC.

Bu3HAYATBHOI KATETOPIE0 JUISi PO3YMIHHS CYTHOCTI YrOIH TMPO
OPUMHUPEHHS € IHTepec, SKUH € PYIIHOK CHIIOK KPHUMiHAIBHUX
mpolecyanbHUX  BigHOCHH. [l MOTepmiioro  MpPiOPUTETHUM
€ BIJJHOBJICHHSI IOPYIIEHUX IIPaB 1 BIIIIKOXYBAaHHS 3allOJisIHOI IIKOJIH,
JUISL  TJO3PIOBAHOTO YM OOBHHYBaYE€HOTO — YHHKHCHHS CYBOPHX
KPUMiHAJILHO-TIPaBOBUX HACHIJKIB 200 IMOM’SIKIICHHS MOKapaHHs, a JIs
Jep)kaBd — 3a0e3leueHHs] CTaOUIBHOCTI MPaBOMOPSIKY Ta peaizaiis
ny6miuroro inTepecy. CaMe 3aBAsSKH y3TrOMKEHHIO X IHTEPEeCiB IHCTUTYT
yroid TpO TPHUMHPEHHs 3a0e3medye KOMIIPOMICHE BPETYJIOBAHHS
KPUMiHAJIBHO-ITPaBOBOTO KOH(DIIKTY.

BojHoYac uMHHE KpHMiHAJIbHE TPOIECyalbHe 3aKOHOIABCTBO HE
MiCTI/ITb ‘-IiTKOl"O BU3HAYCHHS MOHATTA YToAuW MNPpO MHNPUMHUPEHH:, IO
3yMOBIIIO€ Pi3HI HiAXoau A0 il po3yMiHHA Ta 3acTOCyBaHHA. Y 3B S3KY
3 IMM OOIPYHTOBAHOIO BHJIAETHCS HEOOXiAHICTh momoBHeHHs cT. 3 KIIK
VYxpainu BigmoBigHOW aAediHilli€ro, y sAKi yroga mpo NPUMHPEHHs
posrisiganacs © sk J0OpOBUIbHA JIOMOBJICHICTh MIXK IOTEPIUIMM
1 MiJO3pIOBaHMM YM OOBHMHYBAu€HHM, CIPSIMOBAaHA Ha HaNIIBHIIE
i IOBHE BiJHOBIEHHS PaB MOTEPILIOro’.

3MICT yroau npo NPpUMHUPEHHS He TIOBUHEH 3BOAUTUCS BUKIIOUHO 10
(OpManbHOrO MHCHMOBOTO 3aKPIMJIGHHS JOMOBJEHOCTeHl cTOpiH. i
yKIaJeHHs Ma€ OyTH pe3yJIbTaTOM DPEajbHOTO JNOCATHEHHS KOHCEHCYCY,
SIKMW 0a3y€eThCsi Ha JOOPOBIIBHOCTI, BIJICYTHOCTI OY/Ab-SKOrO THPHMYCY,
TOTOBHOCTI IIPAaBONOPYIIHUKA B3SITH Ha cebe BiINOBITANBHICTS 32
3aMoJIisiHy MIKOMY Ta MParHeHH! MOTEPIIOro JOCIITH BiJHOBJICHHS CBOTX
npaB. Came TOMy Ba)XIMBOTO 3HaueHHs HaOyBae MOMIIMBICTH 3aTydeHHS
MemiaTopa AK HEHTpadbHOI 0cOoOM, 30aTHOI CHPHUSATH eQEeKTUBHIN
KOMYHIKalii MDK CTOPOHAMH Ta BHPOOJIEHHIO B3a€MOIPHHHATHOTO
PpIIIEeHHS.

Yroga mpo  UPUMHPEHHS — XapaKTEepU3YEThCS  CYKYITHICTIO
MIPOIECYATbHUX 1 COI[iabHO-TICHXOJIOTIYHIX O3HaK. [lo mporecyanpHIX
O3HAK HaJeKaTh ONTHMI3allisl KPIMIHAJIBHOTO MPOBA/KEHHS, CKOPOUYCHHS
HaBaHTA)XCHHS Ha CYIOBY CHCTEMY, 4iTKE BHU3HA4YCHHS KOJIa yYAaCHHUKIB,
MOXJIMBICTh YKJIAJICHHS YTO/H JIHIIE Y BU3HAUYCHUX 3aKOHOM KaTeropisx
MPOBaPKEHb, a TaKOX OOOB’SI3KOBICTH CYJOBOTO KOHTPONIO 3a 1i
3aKOHHICTIO Ta J0OpOBiNBHICTIO. COIIaTBHO-TICUXOJIOTIYHAN  acCIeKT

! Typman H. TloHATTS Ta 3HaYeHHs yrOAM TPO NPUMHUPEHHS

Yy KpHMiHaJIBHOMY Iponeci Ykpaiau. FOpuouunuii HayKosuu eneKmpoHHul
arcypuan. 2017. Ne 12. C. 273-277.
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MOJIATAE Y BpaxyBaHHI MOTPeO MOTEPIIIOro, BUBHAHHI MPABOIOPYIIHHKOM
CBO€1 BIMOBITATBHOCTI, 3a0e3redyeHHi KOHQIICHIIHHOCTI Ta HaJaHHI
CTOpPOHAM MOJXKJIMBOCTI CaMOCTIfHO BH3HAYAaTH YMOBH BPETYJIOBAHHSI
KOHQITIKTY.

[IpuMupeHHs CTOPIH € CaMOCTIHHUM MPOLECYaATbHUM MEXaHi3MOM,
1IO0 J03BOJISIE OCATTH BiAIIKOAYBaHHS IIKOAW MOTEPITIOMY, CKOPOTHUTH
CTPOKH KPUMIHAJIBHOTO MPOBA/HKCHHS T4 3MCHIIMTH HABAHTAXKCHHS Ha
CylmoBy cHucTeMy. Pa3oM i3 TUM BuYeHI 3ayBaXylOTh, M0 YHHHE
3aKOHO/IaBCTBO HE 3a0e3reuye HaleXKHOro HOPMATUBHOTO MiAIPYHTS IS
epexTuBHOrO  (DYHKI[IOHYBaHHS  I[BOTO  IHCTHTYTy. Hacammnepen
3BEPTAETHCS yBara Ha BiNCYTHICTH YIiTKOI Ta JETani30BaHOI MPOLELypH
YKIaJIeHHsI i BUKOHAHHSI YTOJIM TIPO TIPUMHUPEHHS, 1[0 3yMOBJIIOE MPABOBY
HEBU3HAYCHICTh Ta HECOJHAKOBICTh MPAKTHKH 11 3aCTocyBaHHﬂ'. Taxuit
BHUCHOBOK € I[iIJIKOM OOIPYHTOBaHHM, OCKUIbKH MmosioxkeHHs raBu 35 KITK
VYkpainu AiiCHO MICTSTh JIMIE 3arajbHi OPIEHTHPH ILIOAO 3MICTYy Ta
NOPAAKY YKIIAACHHA Yroau, HE PETJIaMEHTYIOUN HaJIC)KHUM YHMHOM HU3KY
Ba)KJIMBUX TPOLIETyPHUX ACIIEKTIB.

3aciayropye Ha miarpuMky U nozuuis O. €. ConoBitoBoi 1010
cy0’€KTHBHOCTI  [PAaBO3aCTOCOBHOI MNpPakTUKW. BiJICyTHICTh  YiTKHX
KpHUTEpIiB Ta €qUHUX MiAXOAIB 10 3acTocyBaHHs nosioxeHnb KITK Ykpainn
LI0/I0 NPUMHUPEHHSI TIPU3BOJUTH JI0 TOTO, IO CIiI4i, TPOKYPOPH Ta CYAIi
[0-PI3HOMY TJIyMayaTh MOPANOK YKIJIaJCHHS, 3aTBEPUKEHHS Ta BUKOHAHHSA
YTOZ.

Coirai HepiaKo (GaKTUYHO BUCTYAIOTh IPUXOBAHUMH 1HILIATOpaMU
npumupenns, xoua KIIK Ykpainu He HaIiise IX TAKUME [TOBHOBR)KSHH SIMH.
Lle cTBOpIOE PU3MK THCKY Ha CTOPOHH Ta CIIOTBOPIOE caMy CYTHICTb
JOOPOBIIBHOTO MPUMUPEHHA?. MH IIOTOMKYEMOCS, IIO HacamIepes
iCHYIOTb pH3MKM IICHXOJIOTIYHOTO THCKYy HA HOTEPIILIOro’, OJHAK He
CIIPOCTOBYEMO MOXKJIMBICTD TAKOTO BILTMBY 1 Ha mmigo3proBaHoro. OcTaHHIN
MOXe 3a3HaBaTH MCHUXOJIOTIYHOTO Ta MPOLECYATBHOIO THCKY K 3 OOKy
MIPOKYpOpa, Tak i 3 OOKY MOTEPIILIIOTO.

' Conosiioa O. €. Ponp Ta HAaCIIKH YKIaJaHHS YIOIU IIPO

TIPUMHUPEHHS CTOpIH Yy KpUMiHAIEHOMY mporeci VYkpainu.
THpuxapnamcokuii ropuouunuii gichux. 2025. Bum. 2 (61). C. 175-178. DOI:
10.32782/pyuv.v2.2025.30.

2 Bacucra [ B. Tlpakrtuuni mpoGneMu yKIajeHHS yroi Ipo
MIPUMHUPEHHS] Yy KPUMIHAIGHOMY NPOBAPKeHHI. BiCHUK KpUMiHAIbHO20
cyooyuncmea. 2017. Ne 1. C. 11-19.

3 Comnosiiosa O. €. Bkazana mparns.
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3 00Ky MpOKypopa BIUIUB Ha MiJO3PIOBAHOIO MOXKE MPOSBIATHCS
y (GOpMyBaHHI B TiI03PIOBAHOTO ITEPEKOHAHHS PO Oe3aIbTePHATUBHICTD
YKIIaJCHHsSI YTOJIH, aKIEHTYBaHHI YBarM Ha MEPCIEKTHBAX CYyBOPILIOro
MOKapaHHs y pa3i MPOJOBXKEHHsS CYIOBOTO PO3IVISMY, HArOJOIICHHI Ha
MOJKJIUBOCTI OOpaHHSI YW MPOJOBXEHHS 3all00DKHOTO 3aXOAdy, a TaKoX
y CTBOPCHHI VSBJCHHS, IO JIMIIE MUIIXOM TMPUMHPEHHS MOXIIHBO
YHUKHYTH HETaTUBHHUX HACIIJKIB KPUMIHAJIBHOTO IIepeciiyBaHHs. 3a
TaKUX YMOB JIOOPOBIJIbHICTH BOJICBUSIBIICHHS I11JI03PIOBAHOTO CTAa€ JOBOJI
YMOBHOIO, a/pKe PIillIeHHS PO YKIaICHHS yTrOAN MPUAMAETHCS HE CTUTBKH
BHACJIJIOK BUIBHOI'O BHOOpY, CKUIBKHM TiJ BIUIMBOM CTpaxy mepen
MTOTEHI[IFTHO TiPITUMH HACITi IKAMH.

He MeHm HeOe3MeYHUM € THUCK 3 OOKYy MOTEPIIIOr0, OCOOIHBO
Yy TUX BUIIAJKaX, KOJH BiH CYIPOBO/KYETHCS 3aBUIICHUMH BHMOI'aMH
IOJI0 pO3MIpy KOMIIEHcallil, [Orpo3aMd 3BEpHEHHS JI0 Mejia,
poOOTONABI, WICHIB CIM’T UM IHIINX OCI0, 3MaTHUX HETaTHBHO BILIMHYTU
Ha PEMyTallilo IMiI03PIOBAHOr0. Y MESKUX BHITaIKaX MOTEPIUTHI MOXKe
(haKTHYHO BUKOPUCTOBYBATH IHCTUTYT IPUMHUPEHHS K CIIOCIO OTpUMaHHS
HaJAMipHOI MaTepiaabHOT BUTOM 200 IHCTPYMEHT MCUXOJIOTIYHOTO BILJIMBY.
Oco01BO Bpa3IMBUMH 0 TaKOro THCKY € 0coOu, siki nepeOyBaioTh
y CTaHi eMOLIWHOrO BUCHaXXEHHs, MalOTh HHU3bKHI pIBEHb IPaBOBOI
o0i3HaHocTi ab0 nepeOyBatoTh IiJ BAPTOIO.

Y 3B’3Ky 3 UUM JOOPOBUIBHICTH YKJIAIEHHS YroJd Mpo
NPUMHUPEHHS  MOBUHHA  IEpeBIpATHCA  CcynoM  He  (opMajbHO,
a 3 ypaxyBaHHSIM ycCix OOCTaBMH 1  JIOCATHEHHS, XapakTepy
B32€MOBIJIHOCHH MK CTOPOHAMH, MOBEIHKH MPOKYpPOpPa, MOTEPILIOro Ta
IHIINX YYaCHUKIB KPHUMIiHAJILHOTO MpOBapKeHHs. OcOoONIMBOrO 3HAYEHHS
B LIbOMY KOHTEKCTI Ha0yBa€ y4yacTb 3aXHCHUKA, SKHH Mae He JIHMIIe
pO3’SICHIOBATH ITiIO3PIOBAHOMY TIPAaBOBI HACHIIKH YKIAAEHHS YTOIH,
a ¥ BUSBIATH MOJIIMBI IIPOSIBH HEMPAaBOMIPHOTO BIUIUBY, NPUMYCY YU
MaHIIYJIAMINA, 10 MOXKYTh IIOCTABUTH Il CYMHIB MifiCHY TOOPOBUIBHICTH
JOCSTHYTOTO IPUMHUPEHHSL.

Oxpemoi yBarum B acleKTi BH3HAYEHHS HENOJIKIB Y MPaBOBOMY
BPETYNIOBAaHHI IHCTHTYTY yrox 3aciyroBye BUCHOBOK O. €. ComoBiioBoi
PO HEJOCTATHIO BPETYJIbOBAHICTh MEXaHi3My KOHTPOIIIO 38 BUKOHAHHSIM
YMOB YTOOW MpPO NPUMHPEHHS. ABTOpKa CIYINIHO 3a3HAayae, 0 YHMHHE
3aKOHOJIABCTBO HE Tepeadadae Ai€BUX IHCTPYMEHTIB MEPEBIPKH TOTO, YU
Mae Tigo3proBaHnil a00 0OBHHYBAauYCHHI peabHy MOMIIMBICTH BUKOHATH
B3sATI Ha cebe 3000B’s3aHHS, 30KpeMa MO0 BiAIIKOMYBAaHHS IITKOJIH.
VY pe3ynbTaTi MOXYTh BHHHMKATH CHTYyallii, KONM Yroxa YKIaJaeTbCs
(dopmanbHO, 0e3 peanbHOI MEepCHeKTHBU 1 BUKOHAHHS, IO (DaKTUYHO
HiBemoe 1i KOMIIEHCAaTOPHMM 3MiCT Ta He 3abe3rnedye iHTepeciB
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morepniioro. Y [bOMY KOHTEKCTI TNPOMO3HWINS INOAO 3aKOHOJABUOTO
BU3HAYCHHS CTPOKIB BiNIIKOAYBaHHS INKOAM Ta MOXIHUBOCTI CyIy
MEPEBIPATH  PEaJiCTHYHICTh  BIANOBIJHUX YMOB YIOAM € IIJIKOM
BHIIPaB/IaHOI0'.

Takox MoropKyemMocst i3 MO3UIIIEI0 PO HEOHAKOBE 3aCTOCYBaHHS
HOpPM Y TPaBO3aCTOCOBHIN MisUTBHOCTI OO YKJIAJCHHS Ta BUKOHAHHS
yroJ, 4epe3 CyNepevHocTi MK MO3uIisiMu Burioro crierianizoBannii cyx
VYkpainu 3 po3mIsQy IMBUIBHUX 1 KPHUMIHAJIBHUX CIpaB Ta BepxoBHoro
Cyny moao AOMyCTUMOCTI YKJIaZeHHS YroJ NMpo NPUMHPEHHS y CIipaBax,
Jie TIepeBaXkae MyOivHMiA iHTepec. Pi3He TiymMadeHHS CyJaMu TOJN0KEHb
KIIK Ykpainu cTBOpIOE MpaBOBY HEBU3HAUECHICTD 1 YCKJIAIHIOE JIisUTbHICTD
CJIiT9MX, IPOKYPOPIB Ta CyUIiB>.

OpnHiero 13 TPOIMO3MILIN BPETYJIIOBAHHS OKPECICHUX IHTaHb
€ mepeadadeHHs MOXKIIMBOCTI 3aTy4eHHS JI0 KpUMIHATBHOTO TIPOBaPKEHHS
CHeliaJIbHOTO y4YacHHMKa — MeniaTopa, SKuUd MaB OM  BIacHHA
npolecyaibHUN cTaTyc 1 3abe3nedyBaB O HedopMalibHE BpPETyYIJIIOBaHHS
KoHGIIIKTY MK cTopoHamu. [loromxyemocs 3 1. B. bacucroro, mo unHHa
MOJIeNIb TIPUMHUPEHHS € HaIMIpHO (OpMaizoBaHOI, OCKIJIbKU (DakTHYHE
OPUMUPEHHS CTOPIH 4YacTO 3BOAWTHCA JIMINE JIO  IiJNHCAHHA
IIPOLIECyaTBEHOTO JOKYMEHTa 0e3 peansHOro JOCSITHEHHS
B3a€MOPO3YMIHHS, YCBIZIOMJICHHSI HACIIAKIB MPaBOMOpPYIICHHS Ta
BiJTHOBJICHHSI COLIiaJIbHOI ClipaBeiMBocTi. Came TOMY aBTOpKa HaroJolye
Ha HEOOXIJHOCTI 3ampoBaJDKEHHS MeiaTopa K OKpeMoro cy0’ekra
KPUMIHAIBHOTO MPOBA/UKEHHS".

Otxe, iHTEpeCH YYaCHHKIB Yroiu NpPO NMPUMHUPEHHS MAlOTh Pi3HY
IIPaBOBY NPHUPOLY, NMPOTEe NEepeOyBarOTh Y TICHOMY B3a€MO3B’s3Ky. i
MOTEPIILIOro BU3HAYAIBHHM € BiJAHOBJIECHHS MOPYIICHUX IIPaB, OTPUMaHHS
MaTepianbHOI Ta MOpPajJbHOI KOMIICHCAIli, a TAaKOX YCYHEHHS HACIIiIKiB
KPUMIHAIBHOTO MIPaBOMOPYIICHHS. s mimo3proBaHOTO qn
00BHHYBAau€HOTO TIEPIIOYEPTOBOTO 3HAUYCHHS HaOyBae MOXIMBICTh
MIHIMI3yBaTH HETaTHBHI KPHMIiHAJIGHO-TIPABOBI HACIIAKHA, YHUKHYTH
MPU3HAYCHHS] CYBOPOTO TMOKapaHHS a0o HaBiTh 3BUIBHUTHCS Bif
KpUMIHABHOI BIiAMIOBINATBHOCTI y BHUMAIKaX, MEpeI0aueHUX 3aKOHOM.
CaMe y3ro/pkeHHS IIUX PI3HOCIIPSIMOBAaHHUX IHTEPECIB 1 CTAHOBUTH 3MICT

! Conosiiosa O. €. Bkazana npans.

2 Bacucra I B. Tlpaktuuni mpoGieMu yKIaJeHHS YTOA MpO
MIPUMHPEHHSI y KPUMIHAIBHOMY NPOBAPKeHHI. BiCHUK KpUuMinaibHo2o
cyooyuncmea. 2017. Ne 1. C. 11-19.

* Tam camo.
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OPUMHUPEHHS K KOMIPOMICHOI (OpPMH BPETYJIOBaHHS KPHUMiHAIBHO-
NpaBoBOTO KOHIIKTY'.

Bu3HAYATIBHOO IOPUIMYHOO MEPEIYMOBOIO YKIAJCHHS YTOAU MPO
OPUMHUPEHHS € (pAaKTHYHE JOCATHEHHS MPUMHPEHHS MiX MOTePHiIUM
1 migo3pioBaHuM abo oOBuHyBaueHnM. Came HasBHICTh peajbHOTO
B3a€EMHOT0 MOPO3YMIHHSI MK CTOPOHAMH € MiJCTABOIO JUIS TOJAIBIIOrO
TporecyairbHoro ogopmieHHss qOoMOBIeHOCTeH. [IpaBo Ha MPUMUPEHHS
HAJIS)KUTh BUKIIIOYHO ITOTEPITIOMY SIK HOCIIO BiJIITOBITHOTO CYy0’€KTHBHOTO
mpaBa, a TOMY JKOJEH IHIIMH YYaCHHK KPHMIHAIBHOTO MPOBAKEHHS,
BKJIFOYAIOYH CJIJYOro, MPOKypopa 4YM CyJA, HE BIpaBi MNpsAMO 4YH
OIOCEPEJIKOBAaHO CXHJISITW HOTro /10 YKJIAJAeHHS yroau. PimeHHs
norepniioro Mae OyTH pe3ynbTaToM BUIBHOTO, YCBIJIOMJICHOTO Ta
JOOpOBIJIBHOTO ~ BOJIEBHSIBIICHHS, c(opmoBaHOro 03 3acTOCYBaHHs
HAaCWIbCTBA, MOTPO3, NCHXOJIOTIYHOTO THCKY, oOMaHy 4u iHIIMX (opM
HEMpaBOMIPHOTO BIUIMBY. SIKIIO 3rofia Ha NPUMHUpEHHs Oyina HajaHa
J00pOBIIBHO Ta BiNOBiAaIa BUMOI'aM 3aKOHY, TI01aJIbIIa 3MiHa 0COOUCTOT
NO3UIIT NOTEPHIJIOro cama 1o cobl He MOXe CIYI'yBaTH IiJICTaBOIO JJIs
BiZIMOBH BiJl IOCATHYTHX JIOMOBJIEHOCTEMN 200 MEPETIISLY YTOaU?.

BonHouac He0OXiZIHO pO3MEKOBYBATH HEBUKOHAHHS YMOB YTOIHU Ta
HEBUKOHAHHS OOOB’SI3KiB, SIKI BMHHUKAIOTh YyX€ IICIs I[TOCTAaHOBJICHHS
BUPOKY. YXWJEHHS 3acylDKEHOro Bij  BigOyBaHHS  [OKapaHHs,
IIPU3HAYEHOr0 Ha MiJACTaBl yroam, ab0 HEBUKOHAHHS MOKJIAJCHUX CYAOM
00OB’sI3KIB  y pa3i  3BUIbHEHHS  BiJ  BIIOyBaHHS  MOKapaHHs
3 BHUIIPOOYBaHHSIM HE MOBUHHO aBTOMATHYHO KBaJi(ikyBaTuUCs SK
MOPYIIEHHS YTOX PO IIPUMHUPEHHS YH YTOU ITPO BU3HAHHS BUHYBATOCTI.
Taki nii BUHUKAIOTh Ha CTajil BUKOHAHHS BUPOKY Ta PEryIIOIOTHCS
HOpPMaMH KpUMiHaJIbHO-BHKOHABUOTO IIpaBa. BOHM HE OXOIUIIOIOTHCS
3MICTOM CaMoOi yTomIH, SIKIIO BiANOBiMHI 3000B’s3aHHA HE OyIH IMPSIMO
nependayeni i ymoBamm. Came TOMY IACTaBOIO IUII BHUCHOBKY IIPO
HEBUKOHAHHS YTOOM MOKYTh OyTH JIHIIe Ti Aii 9i 6e31isUIbHICTh CTOPOHH,

AKI IIPAMO CyHepedarth 3aikCOBAHUM y Hill JOMOBIEHOCTAM’.

! Nexaiino I1. 3Ha4eHHs yroau IPO IPUMHPEHHA B KPUMiHAIIEHOMY
nporneci. Akmyaneni npobremu npasosnascmea. 2021. Bum. 4. C. 82-87.
DOI: 10.35774/app2021.04.82.

2 Illak P. 3HadeHHs MOTEPIIIOrO i MiJO3PIOBAHOTO B YKJIAJCHHI
Yrogd mnpo HpUMHpeHHS. Bicnux  HayionanvHozo — ywieepcumemy
«JIvsiscoka nonimexwikay. Cepis: «lOpuouuni naykuy. 2026. Tom. 13.
Ne 1(49). C. 424-432. DOLI: https://doi.org/10.23939/1aw2026.49.424.

> Mamox JI. TlpoGnemn keamidikamii yMUCHOTO HEBUKOHAHHS
3aCy/DKEHHM yToJ| NMpO HPUMHPEHHS a00 Mpo BHU3HAHHA BHHYBATOCTI.
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3a TakMX YMOB OCOONMBOTO 3HAauCHHs HaOyBae MHUTAHHSA
000B’A3KOBOI  y4acTi 3aXMCHHKA TMiJ 4Yac YKIAJAEHHS Yroad Mpo
npumupenns. [lompu Te, M0 3aKOHOAABEIb MPSAMO HE BiTHOCHTH TaKi
BHUITQJKK JI0 KaTeropii OO0OB’A3KOBOi ydYacTi 3axHWCHUKA, crernmdika
MPOLIEYPY IPUMHUPEHHS, 11 TPaBOBi HACIIIKK Ta PU3UKH HEIIPABOMIPHOTO
BIUIMBY Ha CTOPOHH 00’€KTUBHO 3yMOBIIIOIOTh HEOOXIHICTH MpodeciiHol
NIPAaBHUYOIL JOIIOMOTH.

IlepemyciM y4acTh 3aXHUCHUKA € HEOOXITHOIO IUIS 3a0e3MeUYCHHS
peanbHOi  NTOOPOBITBHOCTI  BOJICBUSBJICHHS  MIJO3PIOBAHOTO YU
obOBuHyBaueHoro. Came 3aXHCHHK IIOBUHEH IMEPEBIpUTH, 4YH HE
3MIACHIOETECS HA HOro KJI€HTa TICHXOJIOTIUHHMA, MOpalbHUN abo
MpOIIeCyalbHUI THCK 3 OOKYy MpOKypopa, MOTEPIIOro, CIia40ro Yu
iHmMX oci0. Y 0aratb0oX BHINAaJKax MiJ03PIOBAHUI MOTOMKYETHCS Ha
NPUMHPEHHS. HE TOMY, IO AIHCHO BW3HAE JIOUIJIBHICTH TaKOTO CIIOCOOY
BPETYJIIOBaHHS KOH(QIIIKTY, a 4epe3 CTpax mepea Oulblll CyBOpUM
IMOKapaHHsAM, TpUBAJIUM KpI/IMiHaJ'H)HI/IM HepeCHiﬂyBaHHﬂM, 3aCTOCYBAaHHAM
3anmo0iKHOTO 3axoJy a0o IHIIMMHM HETaTHBHUMHU HAacligkamu. 3a
BIJICYTHOCTI 3aXMCHMKAa BCT2HOBUTH HasBHICTh TakKMX OOCTaBUH Ta
HAJIe)KHUM YMHOM 3a(DiKCYBaTH X PAKTUYHO HEMOKIIUBO.

KpiMm Toro, 3axucHuk Mae 3a0€3MEYUTH  YCBIJIOMIICHHS
IiJI03PIOBAaHUM MIPABOBHX HACIIJIKIB YKJIAJACHHS YTO/H. Wnerses ne e
PO MHUTAHHS MOKAPAHHS, a ¥ PO HACHIJKH 3aTBEPDKEHHS YTOJH CYAOM,
00MEXEeHHsI MOXIIMBOCTEH OCKap)KeHHsI BUPOKY, BUHUKHEHHS 00O0B’sI3KY
LI0/I0 BIAUIKOAYBAaHHS IIIKOJH, BUKOHAHHS IHIINX 3000B’s3aHb, a TaKOX
PU3MKH CKacyBaHHS BHUPOKY Y pa3l HEBUKOHaHHS YMOB yrojau. be3
HAJIE)KHOTO PO3’SICHEHHS TaKWX AacleKTiB MiJo3pIoBaHuid  (akTHUHO
M030aBJISETHCSI MOXKIIMBOCTI YXBAJIUTH TO-CIPABKHBOMY YCBIZIOMIICHE
PpIIIEeHHS.

He wMeHm BaxIMBOIO € polb 3aXHCHHKA Yy TepeBipii
CIIPaBEUIMBOCTI Ta IPOIOPLIHHOCTI yMOB yrom. Y IPaKTUUHIH JisSUTBHOCTI
HEPIIKO TPAIUIIIOTHCS BHIIAAKH, KON TOTEPHiIMA BHCYBa€ HaaMIipHi
BHMOTH IOJO KOMIIEHcallii ab0 CTaBUTh YMOBH, SIKi BHXOISATH 32 MEXi
PO3YMHOTO Ta JOMYCTHMOTO. Y TaKuX CHUTYAIlisIX caMe 3aXHUCHHUK Mae
OIIIHATH  BIiAMOBiOHICTP YMOB YrOAM  TPUHIMAIAM  3aKOHHOCTI,
CIIPaBEUIMBOCTI Ta CIBMIPHOCTI, a TaKOX 3amo0IrTH HaB’s3aHHIO
ITiT03PIOBAHOMY HEBUTITHUX 200 IUCKPUMIHAIIHHUX YMOB.

VY4acTh 3aXMCHHKA TaKOX MA€ 3HAYCHHS Ui 3a0e3MeUeHHs
CTabUTFHOCTI CaMOi YTOH Ta MOAAJIBIIOTO CYIOBOTO KOHTPOIO. SIKIIO 1mij

IHionpuemnuymeo, eocnodapcmeo i npaso. 2019. Ne 4. C. 217-221. URL:
http://pgpjournal.kiev.ua/archive/2019/4/42.pdf.
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Yac CyIOBOTO PO3MVISAYy BHHUKHYTH CYMHIBH IIOJIO JIOOPOBIJIBHOCTI 4H
YCBIIOMJIGHOCTI YKJIAJICHHS YTOJM, HAsBHICTh 3aXMCHUKA Ha cTamii 1i
MOTO/KEHHST BHCTYMATUME BAXIMBUM JIOKa30M JOTPUMAaHHS MpaB
mijo3proBaHoro. Hapmaku, BiICYTHICTh 3aXMCHHKAa MOXE MOPOKYBATH
CYMHIBH y 3aKOHHOCTi JOCSATHYTHX JIOMOBICHOCTEHl 1 CTBOPIOBATH
MiICTABH TSI IIOANTBIIIOTO OCKAPKEHHSI CYI0BOTO PillICHHSI.

TakuM 4MHOM, 000B’I3KOBA y4aCTh 3aXMCHHUKA IiJ] Yac YKJIAJCHHS
yroAid TpPO MPUMHUPEHHS MOBHHHA PO3MNISAAATHCS HE SK JIOJATKOBHUM
(bopManbHUIA eNeMEHT TPOICIYPH, 8 SK HeOOXiJHA rapaHTis AOTPUMAaHHS
MpaB IiJI03PIOBAHOT0, 3a0e3MEYCHHS TOOPOBUTLHOCTI MPUMHPEHHS Ta
3aKOHHOCTI JOCSATHYTHX JIOMOBJICHOCTeH. 3ayBaXKMMO, IO BYCHI, sKi
JOCII/DKYBaIM MpoOJIeMaTuky NpEJCTaBHHUIITBA IHTEPECIB MOTEPIIIIMX
y KPMMiHAJIBHOMY MPOBaKEHHI, TAKOX MiATPUMYIOTh TaKy ijero’.

Yroma mpo BH3HAHHS BHHYBAaTOCTI € OCOONHMBOIO  (OpPMOIO
KpI/IMiHaﬂbHOFO IIPOBA/KEHHS, IO IMOEAHYE C€ICMEHTU JII/ICHOSI/ITI/IBHOCTi,
TIPOIeCYanbHOTO KOMIIPOMICy Ta CHpONIEHHS CyJOBOTO PO3IMsAmy. i
CYTHICTh TMOJISITAa€ Yy JIOCSTHEHHI JOMOBJIGHOCTI MK HPOKYpOpOM Ta
MiJI03pIOBaHUM 200 OOBHHYBaYeHHUM IIOJI0O YMOB  KPHMiHAJIBHOT
BiJIMIOBIIAJILHOCTI, KOJM OCO0a BHM3HAE€ CBOI BHMHYBATICTh, & CTOPOHA
0OBUHYBAUECHHS MTOTOJPKYETHCSI HA 3aCTOCYBAHHS OLIBII M SKOTO IiJXOIY
10 IPU3HAYEHHS TOKApaHHS.

OnHier0 3 KIIOYOBUX OCOOJMBOCTEW Yrojd NpO BU3HAHHS
BHUHYBATOCTI € I KOMIIPOMIiCHUIA XapakTep. BoHa IpyHTy€eThCs HE JuIe Ha
BU3HAHHI BUHHM 0CO0O00, a W Ha JOCSTHEHHI B3aEMOBHUTIHOTO PIllICHHS
MIX CTOPOHaMHM KPHMIHAJIBHOTO MpPOBa/pKeHHs. [l mMi03proBaHOrO YU
OOBMHYBaueHOI'0 BHUTOJA IIOJATa€ Yy MOXJIMBOCTI OTPUMAHHS MEHII
CyBOpOTO TIOKapaHHsI a00 3acTOCYBaHHsI OUIBII CIPUATIMBUX IIPABOBHX
HACIIJIKiB, TOMI K [UIA MPOKYypopa Ta AEPKaBU — y CKOPOYEHHI CTPOKIB
pO3CIigyBaHHS, €KOHOMii MpOIECYallbHUX pecypciB, 3MEHIIEHHi
HaBaHTA)XCHHS Ha CYIOBY CHCTEMY Ta 3a0e3IeYeHH] IBUIKOTO pearyBaHHs
Ha KpUMiHaJIbHE NTPABOIIOPYIIICHHS.

BaximBoio 03HaKoIO Ii€i yroam € Te, M0 BOHA YKIAJAE€ThCS
BHUKIIFOYHO MDK TIPOKYPOPOM 1 MiIO3PIOBAHUM YK OOBHHYBAYCHHM.
[otepninuit He € i CTOPOHOIO, a TOMY TaKa yroja IOIMyCKAEThCS JIUIIIS
Yy THX HpPOBa/DKEHHSAX, [ LIKOJA 3aBJiaHa JIepKaBHUM a0 CyCHiTBHUM
iHTepecaM 1 BIICYTHI TOTepmimMi K YYacCHHK KPHMiHAJIBHOTO

! €mens 1. O. KonuenTtyanbHi 3acajm TpeNCTABHUITEA IHTEPECIB
MOTEPIIIIOT0 y KPUMIHAIBHOMY MpPOBA/DKEHHI: TEOpis Ta IPaBKTHKA :
MoHorpadist / 3a 3ar. pen. 1-pa opua. Hayk, npod. I'. O. CrinuHoi. XapkiB :
daxr, 2025. 424 c.
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mpoBa/LKeHHA. KpiM TOro, BOHa HE MOXKE YKJIaJaThCs Yy HPOBaPKEHHSX
0710 OCOOJHMBO TSDKKUX 3JIOYMHIB. Takuid MigXiJ] CBITYUTH TPO TE, IO
3aKOHO/IaBeNb PO3TIISIAE YTOAY PO BU3HAHHS BUHYBATOCTI SIK IHCTPYMEHT
BUpINIEHHS MEHII KOHQJIIKTHUX KaTeropii cmpas, e BiACYTHIH
Oe3rocepeIHill MPUBATHUI IHTEpEC MOTEPITiI0I 0COOH.

Oco0MBICTIO YTO PO BU3HAHHS BUHYBATOCTI € TAaKOX i1 4acoBi
Mexi. BoHa Moxe OyTH iHiliiOBaHA 3 MOMEHTY HaOyTTs 0COOOI0 CTaTyCy
TiJI03PIOBAHOTO 1 @ JI0 BUXOAY CyAy A0 Hapaauoi KIMHATH JUIsl yXBaJICHHS
BupoKy. OTxe, 3aKOH AOMycKae i1 yKJaJeHHs SIK Ha CTajil JOCYIOBOTO
pO3CiimyBaHHsS, TaK 1 MiJj 4Yac CYJOBOTO NpPOBa/pKeHHs. Y pasi
HEJOCATHEHHS 3r0J1 caM ()aKT MeperoBopiB i 3po0JieHi CTOPOHAMH 3asiBU
HE MOXYTh BHUKOPHUCTOBYBATHCS SK JIOKa3 BHHH 4YHM BiIMOBa Bij
00BHHYBaueHHs, 110 BiIIOB1la€ MPUHIMIIAM [IPE3yMIILi] HEBUHYBATOCTI Ta
3a00pPOHU CaMOBUKPHUTTSL.

Oxpemy yBary ciiJi OpUIUIMTH TOMY, IIO 3MICT Yrogu He
O6Me)Ky€TLC5[ JIMI€ BU3HAHHSIM BI/IHyBaTOCTi. Bona Moke BKIIOYATH
NOTO/DKEHHS. (paKTUYHMX OOCTaBMH KPUMIHAJIBHOTO TPABOTIOPYILICHHS,
o0csiry OOBHHYBau€HHsI, BUAY Ta PO3MIPY IMOKapaHHs, a TAKOXK IHIIUX
YMOB, BOKJIMBHUX Ui CTOPiH. 30KpeMa, yroja MOXXe MICTUTH O0OB’S30K
Mi03PIOBAHOT0 4YM OOBMHYBAUYCHOI'O CIIBIPALIOBATH 3 OpraHAMH
MPABOIOPS/IKY Y BUKPHUTTI IHIIMX 0cCi0 abo IHIIMX KpUMIHAIBHHX
npaBomopymieHb. Came 3a  I€l0 O3HAKOIO aBTOPH IIPONOHYIOTh
pPO3MEKOBYBaTH yroAd INPO BH3HAHHSA BHUHYBATOCTI Ha Ti, IO
nepenbayaoTh O0OB’SI30K CHIBMpali, 1 Ti, IO Takoro OOOB’SI3Ky He
MICTSTb.

Crenn(pi4HOIO PHCOIO YIOM ITPO BU3HAHHS BUHYBATOCTI € TaKOX 11
TiCHHH 3B 530K 13 CyCHUTLHUM iHTEepecoM. [IpoKkypop, BUPIIIYIOUH THTAHHS
PO TOLUIBHICTB YKJIaICHHS YTOIM, HOBHHEH OLIHUTH, YA CHPHATHME BOHA
IIBUAIIOMY PO3CIIiyBaHHIO, BUKPUTTIO OLITBIIOI KITBKOCTI KPUMIHATBHUX
MIPaBONOPYIICHb, NPUIUHEHHIO [isUTBHOCTI OpraHi3oBaHUX Tpyn abo
3armobiraHa OUTRII TSHKKUM 37M0unHaM. CamMe TOMy Taka yroja MOKe
BUKOPUCTOBYBATHCS Y CIIpaBax, ITOB’S3aHUX 13 MPOBEJCHHAM HETJACHUX
cuimunx (pO3UIYKOBWX) i, BHKOHAHHSM CIICI[iaIbHUX 3aBOaHb a0o0
CITIBIIPAIIeI0 OCOOM 3 TPABOOXOPOHHUMH OpPTaHAMHU.

Bogrowac omHi€r0 3 HaWOLIBII AUCKYCIHHUX OCOOIMBOCTEH yroan
PO BU3HAHHS BUHYBATOCTI € PU3MK BiJICTYIY BiJ MIPUHIUITY IIPOBEACHHS
TIOBHOTO pO3ciiayBaHHA. YacTHHA HAYKOBIIIB KPUTHKYE IIEH IHCTUTYT came
yepe3 Te, MO BiH (AKTHYHO [OMMYCKAE MOXKJIHMBICTD BHPIIICHHS
KPUMIHAIBHO-TIPABOBOTO  KOHQIIIKTY  IUIIXOM  MPOLECyaltbHOTo
KOMIIpOMICY, @ He TOBHOTO JOCIHIPKEHHS JIOKa3iB y Cy[i. 3a3HadaeThCs,
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IO 32 TAKUX YMOB BHHHKae HeOe3neka (popManbHOro BU3HAHHS BUHH O3
HAJIE)KHOI IIEPEBIPKH BCiX 0OCTABMH KPUMiHAIBHOTO MPABONIOPYIIEHHS .

Y 1upoMy KOHTEKCTI OCOOJIMBOrO 3HAuYeHHs Ha0yBae yd4acTh
3aXHMCHUKA. BUeHi 00rpyHTOBAaHO HATOJOIIYIOTh, IO YYacTh aJBOKATA Mij
Yac YKIAJCHHS, pO3NNISMY Ta 3aTBEP/PKCHHS YTOJd MpPO BU3HAHHS
BUHYBATOCTI TOBHHHA OyTH OOOB’S3KOBOIO, OCKIJIBKM CaMe 3aXHCHHUK
3/aTeH 3a0e3NeUNTH HAJIe)KHE PO3YMIHHS MiI03PIOBAHUM 3MICTY yroiu, il
NPaBOBMX HACIIIJIKIB, MEX BU3HAHHS BMHH Ta MOKJIMBUX PH3MKiBZ, YuacTh
a/BOKaTta € HeOoOXiJJHOIO TapaHTi€l0 JIOOPOBIIBHOCTI BOJICBUSBIICHHS
0ocoOu Ta 3amo0IKHUKOM BiJI MPOIECYalbHOTO THUCKY 3 OOKYy CTOpPOHHM
0OBUHYBauECHHSI.

3MICT yroju Mpo BU3HAHHS BUHYBATOCTI HE MOXKE 3BOJAUTHUCS JIHIIIC
10 (OpPMaNBEHOTO MiATBEPIXKEHHS! BUHH OCOOM W Y3TOKCHHSI MMOKapaHH:I.
3a CBOEIO CYTHICTIO BOHA € CKJIQJIHMM TPOIECYaTbHUM JJOKyMEHTOM, SIKHH
Mae BioOpa)kaTH JOCSTHYTHH MK CTOPOHaMHM KOMIIPOMIC IIOJO BCiX
ICTOTHHMX AacCNeKTiB KPUMIHAJIBHOIO IpoBa/LKeHHSI. Came TOMy y 3MICTi
yroJy MOBHHHI OYTH YiTKO BH3Ha4€HI CTOPOHH Yronu, (hOpMYIIIOBaHHS
nizo3pu abo 0OBUHYBauUCHHS, HOTO MpaBoBa KBasi(ikailis, 00OCTABUHH, SIKi
MaloTh ICTOTHE 3HA4YEHHS U1 KPHMIHAJIBHOTO IPOBAIDKEHHS, a TaKOXK
Oe33acTeperkHe BU3HAHHsI 00000 CBOET BUHYBATOCTI. BaXkiupo, 106 Take
BU3HaHHS 0YyJI0O KOHKPETHUM, JIOOPOBUILHUM Ta YCBIJIOMJICHHM, 2 HE MaJlo
(bopmanbHUii Xapakrep.

Oco0s1Be 3HaYEHHS Ma€ HAIIE)KHE BIIOOpaXKEHHS Y 3MICTI yromu
(bakTHYHUX OOCTABMH KPUMIHAIBHOTO MPABONOPYILEHHS. YT0/a MOBHHHA
MICTUTH HE JIMIlEe TOCHJIaHHS Ha BIAMOBIJHY CTATTIO KPUMIHAJIBHOTO
3aKOHY, a U BUKJIQJ THX (DaKTiB, SIKI BH3HAIOThCS CTOPOHAMU Ta He
HiAIATaTUMYTh IOAAJIBIIOMY OCHOpIOBaHHIO. Lle mop’s3aHO 3 THM, IO
yroJia Mpo BU3HAHHS BUHYBATOCTI OXOILTIOE HE JIMIIE NUTaHHS BUHYBAaTOCTI
0co0u, a i JOMOBJICHOCTI IIO/I0 00CATY (PAKTUYHHMX JAHHX, SIKi CTOPOHHU
BU3HAIOTH JOBEJICHUMH, 8 TAKOX LI0J0 BHIY Ta MEX OKapaHHS.

OxkpeMUM €NeMEHTOM 3MICTy YTOAW MOXYTh OyTH O0OOB’S3KH
MiJ03PIOBAHOTO YK OOBHHYBAYEHOTO INOJO CHIBIpANi Y BUKPHTTI

' Tepmmmmmk B. Kommpomic y KpMMIiHAIBHOMY IIPOLECI.

Hionpuemuuymeo, eocnodapcmeo i npaso. 2002. Ne 11. C. 107-112;
VY nanosa JI. . 3acTocyBaHHS! KOMIIPOMICIiB IIpH BUPIIIEHH] KOH(IIKTIB ITi[T
gac JOCYIOBOTO po3ciimyBaHHA: Hapd. moci6. / JI. . VYnpamosa,
L. B. IMapusbkwii. Kuis : «Bugasamdwii qim «Cxidy, 2012. C. 38.

2 Myxin B., Iltanbko A. IHCTHTYT yroau mnpo BU3HAHHS
BHHYBATOCTI y KpUMiHaJIbHOMY mpoueci. Bicnux Hayionanwhoi axademii
npoxypamypu Yxpainu. 2013. Ne 3. C. 46-51.
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KPHUMiHAJIBHOTO IPABOMOPYILICHHSI, BANHEHOTO 1HIIOI0 0co00t0. [Tpn 1boMy
3aKOH HE BHUMara€ OOOB’SI3KOBOTO BKIFOUCHHS TAKOTO IOJIOXKEHHS JIO
KOXHOT yroau. ToMy yrojiu po BU3HAHHS BUHYBATOCTI MOXYTh OyTH JBOX
BHIIB: Ti, IO TIependayaroTh OOOB’SI30K CIIBIpaIli 31 CTOPOHOIO
0OBHMHYBaueHHs, 1 Ti, IO YKIQJAlOThCs Oe3 BimmoBimHoi ymou. Ile
JIO3BOJISIE 1HAMBITyasi3yBaTH 3MICT YrOAM 3ajJ€XHO BiJl KOHKPETHHX
00CTaBUH MPOBAKEHHSI.

OnHiero 3 [EHTPANBHUX YMOB YOI € Y3TOJDKEHE MOKapaHHS.
CTopoHM MAarOTh BH3HAYUTH HE JHWINE HOro BHA 1 po3mip, a i, 3a
HEOOXIIHOCTI, JOMOBHTHUCS PO 3BUIBHEHHS BiJl BiJIOYBaHHS MOKapaHHS
3 BUNpoOyBaHHAM. JSIKIIO oco0a BYMHWIA JCKUIbKA KPUMIHAIBHHX
MPaBOMOPYIICHb, B yroji Mae OyTH BH3HAYCHO MOKApaHHS 3a KOXKHE
3 HHX, a TaKOX OCTAaTOYHA CyKylHa Mipa IokapaHHA. Pa3zom i3 TuMm,
TPHUBAIICTh ICIIMTOBOTO CTPOKY Ta Mepellik 000B’sI3KIB 0COOM, 3BIIbHEHOT
BiJl BiIOyBaHHsI MOKapaHHSI 3 BUIPOOYBaHHSM, BU3HAYAIOTHCS BXKE CY/IOM,
a He CTOPOHAMH YTOJIH.

3MICT yroiu TaKOXX Ma€ OXOILIFOBATH HACIHIJIKW 11 YKIaJAEHHS Ta
3arBepkeHHs. Ocoba MoBUHHA OyTH HaJeKHUM YHMHOM MOiH(OpPMOBaHa
Mpo Te, L0 3aTBEPKEHHS YroJu CyAOM ICTOTHO OOMeXye il mpaBo Ha
amnessiniiiHe Ta KacaiiiiHe ockapeHHs BUpOKy. [licnsi 3aTBepmkeHHs
yroJu BHPOK MOXe OyTH OCKapKEHHH JHie 3 OOMEKEHUX IIiCTaB,
30KpeMay BHIIaJKY MPU3HAUECHHS CyIOM OlIIbIII CyBOPOTO MOKAPaHHS, HIXK
OyJI0 MOTO/KEHO CTOpOHAMH, 200 YXBaJICHHSI BUPOKY 0e3 3roJi 0coOu Ha
Take mokapanHs. CaMe TOMY HACHiJKH YKJIAJCHHS yroJu MOBHHHI OyTH
po3’sicHeHi 0cobi 10 ii miAnuCcaHHs, a BIAMOBIHI MOJOKEHHS MalOTh OyTH
BiJIOOpaXkeHi y TEKCTi yroJIH.

He MeHII Bax/IMBUM € MHUTaHHSA yd4acTi IHIIMX CyO’ €KTIB
y ¢opMyBaHHI 3MiCTy yromu. SIKIIO MigO3pIOBaHUNA Yi OOBHHYBadeHUH
€ HEMOBHONITHIM, Yy 3MICTI yroan OOOB’S3KOBO TOBHHHO OyTH
BiZIOOpaXe€HO ydYacTh 3aKOHHOTO IPEJCTaBHHKA Ta 3aXHCHHKA, a TaKOXK
3a(hiKCOBaHO 3rOojy HEIOBHOJITHHOTO Ha YKIAIEHHS yroau. Y BHIAIKY,
SIKIIO 0c00a HE BOJIOJI€ MOBOIO KPHMIHAJIBHOTO TMPOBA/KCHHSA, I Yac
YKIaJeHHS yrogu OOOB’S3KOBOI0 € y4acTh mepekiamada. Kpim Toro,
BiJIOMOCTI TIPO 3aXMCHUKA TaKO>K TOBUHHI OyTH BKIIFOUCHI 10 3MICTY yTOIN
Ta I ATBEPKEHI HOTO MiAmIcoM! .

! Tlossuk €. B. Yroma npo BU3HaHHS BUHYBATOCTI T2 BUMOTH JIO ii
3Micty. Bicnux Hayionanvhoi axademii npasosux mayx Ykpainu. 2016.
No 2(85). C. 124-131; TIlacmaBcekmii C. 1. CraTyc 3axmcHUKa
B KPHUMIHQIBHOMY NPOBa/PKCHHI Ha IiJCTaBl YroAd ITIPO BU3HAHHSA
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VY cydacHiit TOKTpHHI KPUMIHAIBHOTO MPOIIECY Yrofa PO BU3HAHHS
BHUHYBATOCTI Jlefajli YacTillle pPO3MISAAETbCS HE JIMIIE SK IHCTPYMEHT
MpOIleCyaIbHOT ~ €KOHOMii, a i sk ocoOnmBa ¢opma  peaizarii
JMCTIO3MTHBHHUX 3aCa/ KpUMiHAILHOTO NPOBaKEHHS. [1 3HAUEHHS MOoJIsTae
Yy MOXIIMBOCTI TOCSTHEHHSI KOMIIPOMICY M)XK CTOPOHaMH OOBUHYBauYeHHS
Ta 3aXHUCTY, CKOPOUYCHHS CTPOKIB PO3IJISAY KPUMIHATIBHOTO MPOBAIXKEHHS,
3MEHIIICHHSI HABaHTa)KCHHS Ha OpTaHH JOCYJOBOTO PO3CIiAyBaHHS i CYI,
a TaKoX CTUMYIIOBAaHHS OCOOM [0 CHiBIpali 3 NPaBOOXOPOHHHMU
opranamu. BogHouac e(heKTHBHICTh TAKOTO MEXaHi3My MOXJIHMBA JIHIIE 32
YMOBH HAJIE)KHOTO OallaHCy MK IPUBATHUMH Ta ITyOJIYHHMH IHTEpECaMHu,
OCKUIbKM HaJMipHa OpI€HTAllisl BUKJIIOYHO Ha CIIPOIICHHS MpPOLEIypH
MOXE TIPU3BECTH JO TMOPYIICHHS MpaB YYaCHUKIB KPUMIHAJIBHOTO
pOBaKEHHs ' .

VY 3B’3Ky 3 1M BaXXJIMBOIO 3HAa4YeHHs HaOyBae 3a0e3nedyeHHs
JOOPOBIJIBHOCTI YKIJIAJIEHHS YTOJIM, YCBIJIOMJIEHOCTI NMPAaBOBHX HACIIJIKiB
TAKOTO PILIEHHS Ta HAJEeXHOTO pIBHS NPOLECYabHUX TapaHTId uis
mijo3proBaHoro 4um  oOBuHyBaueHoro. (Oco0a, MOTOKYIOYHCh Ha
YKIAAEHHS yroju, (akTUYHO BIJMOBISIETBCS Bl HHU3KH BaXKIMBHX
IpolLecyalbHUX IIpaB, 30KpeMa BiJ NpaBa Ha IOBHOLIHHUH CyHOBHH
po3risin, Oe3mocepesHe  JOCHIKEHHsS JIOKa3iB, JOMHUT CBIIKIB Ta
peadtizanito MOBHOro oOcsry mpaBa Ha 3axucT. Came TOMy yroja Ipo
BU3HAHHA BUHYBAaTOCTI HE MOXKE PO3IVIJATHCS BHKIIOYHO SK TEXHIYHHH
croci®é  3aBeplIeHHs  KPUMIHAIBHOTO  IMPOBADKEHHS, a IOBHUHHA
OIIIHIOBATHCS KPi3b MPU3MY 3a0e3MeUeHHS CITPaBE/IJIMBOCTI Ta JOTPUMAHHS
(byHIaMeHTaIbHUX MIPaB JIFOIUHH.

Oxpemoro 3Ha4eHHsI Ha0yBa€ MUTAHHS CHIBBIAHOIICHHS YTOAU PO
BU3HAHHS BUHYBATOCTI 3 IHCTUTYTOM JiHOBOTO KasTTs. Y HAyKOBid
JiTepaTypi OOTpyHTOBAHO, IO YKIIaAEHHS YTOIN HE BUKITIOYAE MOKIIUBOCTI
3BUIbHEHHS OCOOM Bijl KPUMIHAIBGHOI BiAIOBIAATBHOCTI Ha MiACTaBi CT. 45
KK Vkpainu®. HaBnaxy, BU3HAHHS BHHHU, AKTUBHE CIIPHSHHS PO3KPUTTIO

BHHYBATOCTi: MpoOiieMa MpaBoOBOTO peryiroBanHsA. Mumua cnpasa. 2014.
Ne 1 (91),u.2,xn. 1. C. 188-192.

' Cupiii 51. B. Jlesxi mpo6aeMHi TATaHHES 3a0e30€9eH s YKIaACHHS
Yroay Tpo BU3HAHHS BHHYBATOCTI. Haykosuil Gicnux Yowceopodcvbkozo
Hayionanvrozo yHieepcumemy. Cepia: Ilpaso.2023. Bum. 77, 4. 2. C. 251—
257. DOI: https://doi.org/10.24144/2307-3322.2023.77.2.43.

2 Taiima M. 1. Yroja npo BU3HAHHS BHHYBATOCTi y KPHMiHAEHOMY
MTPOBaJDKEHHI: 0cOOJIMBOCTI 3aCTOCYBaHHS  Ta  TEPCHEKTUBHU
BJOCKOHAJICHHS. AHarimuyno-nopisusivhe npasosnascmeo. 2025. Bum. 3,
4. 3. C. 133-141. DOI: https://doi.org/10.24144/2788-6018.2025.03.3.21.

174


https://doi.org/10.24144/2307-3322.2023.77.2.43
https://doi.org/10.24144/2788-6018.2025.03.3.21

KPUMIHAJIBHOTO TIPaBONOPYIICHHS, HaJaHHS BUKPUBAJIBHUX II0Ka3aHb,
JOOpOBIJbHE BIiJIIKOAYBAaHHS INKOJAW YM IHIIE CIPHUSHHS YCYHEHHIO
HACJKIB KPUMIHAJIBHOTO TPABONOPYIIEHHS MOXYTh CBIAYUTH TIPO
HAsBHICTh O3HAK JIHOBOTO KasATTA. 3a TAKKMX YMOB 0c00a MOTEHITIITHO MOXKe
MpEeTeHIyBaTH HE JHIOIe Ha TMOM SKIICHHS KPUMiHAIGHO-IIPAaBOBUX
HACJIIJIKIB, @ 1 Ha TIOBHE 3BIJIbHEHHS BiJl KPUMiHAJIBHOI BiIIOBITATEHOCTI.

Y 1pOMYy KOHTEKCTi CIIYIIHOIO BHJAETHCS IPOMO3UISI OO0
BJIOCKOHAJIEHHS MoJIoxkeHb cT. 469 KIIK VkpaiHu nuisixoMm 3akpiruieHHs
000B’sI3Ky IPOKYPOPa 10 YKIAICHHS YTOIU P03’ ICHIOBATH ITiJ03PIOBAHOMY
Yy OOBHHYBa4€HOMY MpaBO Ha 3BUIBHEHHS Bl KPHUMiHAJIBHOI
BIIMOBIIAJIGHOCTI Yy 3B’SI3Ky 3 [IHOBUM KasATTAM, SKIIO JJIS I[OTO
icHyloTh mnepenbadeHi 3akoHOM mifcTaBu'. Takuil MiaXig X03BOIUTH
YHUKHYTH CUTYAIllld, KOJIK 0c00a MOTOKYEThCS Ha YKIAAEHHS YTOJH TIPO
BU3HAHHA BUHYBAaTOCTI, X04a 32 HAIBHOCTI BIJITIOB1THUX YMOB MorJ1a 6 OyTu
MOBHICTIO 3BIIbHEHA BiJ KPHUMIHAJIBHOI BIAMOBIAATIBHOCTI. BiamoBimaHO,
peastizaiis 3a3HaueHOl NPONO3UIT CHPHUATHME MOCWISHHIO TapaHTii
JOOpOBIJIBHOCTI  YroJIy,  MiJBUINEHHIO  piBHS  MOiH(OPMOBAHOCTI
MiJI03PIOBAHOTO Ta 3a0€3MEUEHHIO OUIBII CHpPaBeIUIMBOIO 3aCTOCYBAHHS
KPHUMIHAJIBHOTO 3aKOHOJaBCTBA.

UuHHEe KpHMiHaJbHE IMpolecyajbHE 3aKOHOJABCTBO YKpaiHU He
IIOBHOIO MIPOIO BPaXxOBY€E pealbHe 3HaUCHHS 3aXUCHUKA ITiJ] 4ac yKJIaIeHHS
YroAy KpUMiHaJbHOMY IpoBapkeHHI. PopMasbHa yuacTh aABOKATa IIe He
03HAYa€ HAJEKHOTO 3a0e3[eUeHHs IIpaBa Ha 3aXUCT, OCKUIBKH B 0aratbox
BUIIAJKaX HOro poib (aKTUYHO 3BOJWTHCA JIMIIE [0 ITIIHCAHHA
IPOLIECyaTbHOTO JOKYMEHTa 0e3 MOMKIIMBOCTI peanbHOro BIUIMBY Ha 3MICT
JIOMOBJICHOCTEH, OLIHKY pHU3UKIB Ta MepeBipKy JO0OPOBUIBHOCTI
BOJICBHSIBJICHHSI TT17I03PIOBAHOTO YH OOBHHYBa4YEHOTO.

Oco0MBO 1€ CTOCYETBCS yron MPO NPHUMHUPEHHS, 1€ yYacTh
3aXUCHHKA HE HAIEKUTh A0 BHUMAIKIB 00OB’SI3KOBOi yYacTi CTOPOHH
3axucty. Takuid WiOXix HAaBpSZ YM MOXKHA BH3HATH BHIIPABIAHUM.
VYxi1ageHHs yroau npo DIpUMHUPEHHS X04a i Ma€ JUCIIO3UTUBHUNA XapakTep,
OHAK CYNPOBODKYETHCS ICTOTHUMH IPAaBOBHMH HACTiIKaMH JUIA
Ii03PIOBAHOTO UM OOBHHYBAYEHOTO: HEOOXIAHICTIO BHU3HAHHS IEBHHUX
00cTaBHH, TOTOKEHHSIM Ha KOHKPETHHI 00CST KOMIICHCAIT 1, BAKOHAHHSM
JONaTKOBUX  OOOB’SA3KIB, a TAKOXX  OOMEXKCHHSM  MOXKJIMBOCTCH
MOJAJIBLIOTO OCKAPXKEHHS CYIOBOTO DILIEHHS. 3a TakWX YMOB y4acTb

! Taiima M. 1. Yrozma npo BU3HaHHS BUHYBATOCTI Y KPUMIiHATBHOMY
MTPOBaJDKEHHI: 0cOOJIMBOCTI 3aCTOCYBaHHS ~ Ta  IEPCIEKTHBH
BJOCKOHAJICHHS. AHarimuyno-nopisusivhe npasosnascmeo. 2025. Bum. 3,
4. 3. C. 133-141. DOI: https://doi.org/10.24144/2788-6018.2025.03.3.21.
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3aXHCHUKA IIOBUHHA PO3IIIAIATUCS SIK 000B’13K0OBA FAPaHTisl 3aKOHHOCTI Ta
JOOpOBITBHOCTI TPUMHUPEHHS, a He SK (aKyJIbTaTUBHUH E€JIEMEHT
IIpOLEe LYy PU.

He MeHII BaXJIMBUM € Tepersisiy MiAX0AiB 10 POJIi 3aXUCHHUKA ITi]T
Yyac YKJIaJeHHS yroJ NMpo BU3HAHHS BUHYBAaTOCTi. Y Cyd4acHId IpakThIi
a/IBOKAaT HEPIJKO JIOJYYAETHCS A0 MPOBAKEHHS BXKe MICis (pakTHYHOTO
JOCSITHEHHS  He(OpMallbHUX  JIOMOBIICHOCTEH MK  HPOKYpPOpOM
i migo3proBaHuM. lle mpU3BOIUTH A0 TOro, IO 3aXUCHUK OMUHSIETHCS
y CHTYyallil, KOJIM BiH JIMIIE KOHCTATy€e BXKe MPUHHATE KIIEHTOM DillIeHHS,
HE MAarYd MOXIHMBOCTI MOBHOIIHHO OI[IHUTH MEPCIICKTUBH CIIPABH,
HasBHICTh MIACTAaB JIsl BUIpPaBJAAHHS, NepekBaiidikanii abo 3BiNbHEHHS
ocoOM BiJ KpUMiHANBHOI BiAnmoBinampHOCcTi. Came TOMY JOIIBHO
3aKOHOJaB40 SaKpiHI/ITI/I BUMOTY IIPO 3aTYUCHHS 3aXUCHHUKA IIC 10 ITOYATKy
Oy/b-SIKMX TEpEroBOpIB MO0 YKJIaleHHs yroau. be3 ydwacti amBokara
JKOIHI KOHCYJIbTallil MiXK INPOKYpOpPOM 1 MiJI0O3pPIOBaHMM HE MOBWHHI
BHU3HABaTUCA AO0IYyCTUMUMM.

OxpeMOro HOPMAaTHBHOI'O BpPEryJIIOBaHHA IOTpeOye NHMTaHHA
MiJATBEp/PKEHHST T0OOPOBUIHLHOCTI BOJIEBHSBIICHHSI ocoOu. HasiBHa cynoBa
MPAKTHKA CBIJUUThH, IO CYAW IEPEBAKHO OOMEXKYIOThCS (GOpMaTbHUM
3’ICYBaHHAM TOT'O, UM PO3yMi€ 0co0a 3MICT Yroaw Ta Y HE 3alepedye
NpoTH i1 3aTBEpLKEHHS. BoHOUAC 32 MeKaMu CyIOBOTO KOHTPOJIIO YacTO
3aJIMIIAIOThCS Taki OOCTaBMHH, SIK TCHXOJIOTIYHHIA THCK, CTpax Mepen
CYBODIIINM MIOKapaHHsIM, 3aJI©KHICTh Bl O3UIIIT IPOKYpOpa, OO0 BaHHS
3aCTOCYBaHHs 200 TPOJOBXKEHHs 3al00DKHOTO 3aXOAy, BILUIMB 3 OOKY
MOTEPHUIOr0 YM WieHIB ciM’l. Y 3B’A3Ky 3 [MM JOIUIbHO HaaaTh
3aXMCHHKY TpaBO iHINIIOBATH OKpeMe KOH(]IJCHIlIIiHE CIUIKYBaHHS CYyIy
3 MiJ03pIOBaHUM a00 OOBHMHYBaueHHMM Oe€3 MPHCYTHOCTI MPOKypopa 4u
IHIIMX YYaCHUKIB TPOBAPKEHHS, SKIIO € IJCTaBH BBAXATH, IO
BOJICBHSIBIIEHHS] OCOOH HE € TOBHICTIO BUTBHHUM.

Takox OYEBHAHOIO € HEOOXiOHICTH PO3MIMPEHHS ITOBHOBAXEHb
3aXMCHHAKA Y YaCTHHI OIIIHKH 3MICTY Yroid. AIBOKAT HE MOBHHEH OyTH
JIMIIE TPOLECYaJbHUM CIIOCTEpirayeM, a Ma€ OTPUMATH IIPaBO CTABHTH
MIUTAHHA TPO PEaNiCTHYHICTh YMOB YTOAW, CHIBMIpHICTh IOKAapaHHS,
OOTPYHTOBaHICTh BHMOT TIOTEPHiIOTO IIOAO0 KOMIICHCAIii, a TaKOX
(akTHUHYy MOMIIMBICTP BHKOHAHHS TIJO3PIOBAaHMM Y3STHX Ha cebe
3000B’s3aHb. OCOONMBO IIe BAXKJIMBO y CIIpaBax, /¢ MOTEPIIUTHI BUCYBa€e
SIBHO 3aBHUIIIEHI BUMOTH 200 BUKOPHCTOBYE IHCTUTYT IPUMHUPEHHS SIK 3aci0
THCKY Ha ITiI03PIOBAHOT0. 32 TAKUX YMOB CaMe 3aXHCHHK Ma€ OyTH THM
cy0’ekTOM, SKMH 37aTeH 3a0e3MeYdTH  JOTPUMAaHHS  IMPHHIMUIIIB
CIIPaBeUIMBOCTI, PO3YMHOCTI Ta IPOMOPLIHHOCTI JOMOBICHOCTEH.
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BOauaeTecst  TakoXX  JOIUIBHAM  3aKOHOJABYE  3aKPIMJICHHS
000B’5I3Ky 3aXWMCHHKA ITMCHMOBO IIIITBEP/UKYBATH, IO BiH pO3’SICHUB
KITi€HTY BCi MPaBOBi HACIIAKH YKIAACHHS Yromu. MmeThes He JHIIe mpo
HaCJIAKW TIpU3HAYEHHsI TIOKapaHHs, a WIpo OOMEXEHHs IpaBa Ha
amnessiniiiHe Ta KacalliiiHe OCKap)KeHHS, MOMUIMBICTh CKacyBaHHS BHPOKY
y pa3i HCBUKOHAaHHS YMOB YTrOJH, PU3UKA BHHUKHCHHS CYIUMOCTI,
a TaKoX MpO MOTEHIIIHY BTpaTy 0COO0I0 MOMJIMBOCTI IPETEHAYyBATH Ha
3BUIBHEHHSI BiJ] KPHUMIHQJIBHOI BiJIOBIIANBHOCTI Yy 3B’SI3Ky 3 JIHOBHM
KasaTTsAM. Takuid MigXin COpUsB OM HE JIMIIE Kpamomy iH(GOPMYBaHHIO
oco0u, a | IMOCUIIEHHIO TapaHTild JOTPUMaHHS IpaBa Ha 3aXHCT.

VY mnepcnekTMBI HE BHKIIOYAETHCS U AOLUIBHICTH PO3IIMPEHHS
MPOLIECYaIbHOTO IHCTPYMEHTApil0 3aXUCHUKA LUIIXOM HaJlaHHS HoMy
npaBa iHILiI0BaTH y4acTh MeJiaTopa y MPOBa/KEHHSX 1010 TPUMHUPEHHSI.
Lle no3Bonuio © BHBECTH TPOLEC AOCATHEHHS JOMOBIICHOCTEH 3a MEexi
cyTo (OPMATBHOTO IOTO/PKEHHSI TEKCTY YIOIHM Ta CHPHATH PEalbHOMY
BPETYJIIOBAaHHIO KOH(IIIKTY MK CTOPOHAMH. 32 TaKMX YMOB 3aXHCHHK Mir
OM BHCTYNAaTH HE JIMINE IapaHTOM AOTPUMAaHHS MPOLECYaIbHHUX IpaB
MiJI03PIOBAHOTO, @ W aKTMBHUM YYaCHUKOM IIOIIYKY CIpPaBEUIMBOIO Ta
B32€MONPHUHSATHOTO PIllICHHS.

3.2. YuacThb 3aXMCHUKA Yy KPUMiHAJLHOMY NPOBAXKEHHI
1010 32CTOCYBAHHSI MPUMYCOBHUX 3aX0/1iB
MEIMYHOI0 XapaKTepy

@dopmu y4acTi 3aXUCHUKA Y KPUMiHAJIBHUX IPOBALKEHHAX IOJ0
3aCTOCYBaHHS IIPUMYCOBUX 3aXOJiB MEIMYHOTO XapaKTepy € IOCTaTHbO
PI3HOMaHITHUMH Ta OXOIUTIOIOTH SIK O€3MOCEPeHI0 y4YacTh Yy CIITYUX
(po3mIykoBHX) [misSiX, TaK 1 peamizamilf0 KOMIUIEKCY HpPOILECyaIbHHUX
ITOBHOBAXXEHb, CIIPSIMOBAHUX Ha 3a0€3IICUeHHS IIPaB 0COOH.

[lepemyciMm MOKHA BHOKPEMHUTH 00OB’SI3KOBY YYaCTh 3aXHUCHHKA SIK
caMoCTiiiHy (OopMy HOTO 3aiTydeHHs 10 MPOBA/PKEHHS. Y TaKHX CIIpaBax
y9acTh aJBOKaTa HE 3aJIeXKUTH BiJl BOJICBUSIBICHHS CaMOi 0COOM, OCKITBKU
TICHXIYHANA CTaH MOXE ICTOTHO OOMeXyBaTW ii 34aTHICTH CaMOCTIITHO
peani3oByBaTH CBOI TpaBa. BigMiHHOCTI MK OKpEMHMH IIPaBOBHMHU
CHUCTEMaMH  CTOCYIOTBCS ~ JIMIIE  MOMEHTY  BCTYIy  3aXHCHHKa
y TpPOBa/UKSHHS: Bi MOMEHTY BIOKPHTTS HPOBa/DKCHHS OO
3aCTOCYBaHHSI MPUMYCOBHX 3aXOMIB MEIMYHOTO XapakTepy abo Bim dacy
MIPU3HAYEHHS CYA0BO-TICHXIaTPUIHOI EKCIIEPTU3H.

Y4YacTh 3aXMCHHKA y CHiTIMX (PO3IIYKOBHMX) 1 MPOIeCyaTbHUX
JSIX 3@ Y9acTIO 0COOH, II0JI0 SKOI IUIAHYETHCS 3aCTOCYBAaHHS IPUMYCOBHX
3ax07[iB MEMYHOTO XapaKTepy, HIOBUHHA OLIHIOBATHCS HE JINIIE SK OJHA 13
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3aralbHUX TapaHTid NpaBa Ha 3aXUCT, a SK CaMOCTIHHHHA MeXaHi3M
3ano0iraHHs CBaBUIBPHOMY BTPYYaHHIO JiepKaBH y c(epy NpaB JIIOAMHH.
Crnenungika BIAMOBIHOTO TNPOBA/DKEHHS TIOJSITa€E B TOMY, IO ocoda
BHACJIIOK TICUXIYHOTO CTaHy MO)Ke OyTH (DaKTHYHO HECIPOMOKHOIO
MTOBHOLIIHHO peaJli3yBaTH CBOi MpPOLECYallbHI MpaBa, KPUTUYHO OLIHUTH
BJIaCHE CTAaHOBHINE, 3PO3YMITH 3MICT MpOIECyaJbHUX il Ta HACIiIK{
HaJaHUX MOsicHeHb. CaMe TOMY POJIb 3aXHMCHHKA B TaKUX MPOBAKCHHIX
€ 3HAYHO INHPIIOK, HIX Yy 3BUYAIHOMY KpPHMIiHANBHOMY IPOIIECi,
OCKUIBKM BIH HE JIMIIE TIIPEJACTaBisie 1HTEpeCH  Ii/I3aXHUCHOTO,
a U KOMIIEHCY€ HOro oOMeXeHI MOXIMBOCTI JIO CaMOCTIHHOI yd4acTi
y KpPHUMIiHaJBHOMY ITPOBAKEHHI.

Oco0nuBoro 3HaueHHs Ha0yBae Te, MO 0c00a, MIOA0 SKOI
nepen0avyacTbcsi  3aCTOCYBaHHS — MPHUMYCOBHUX — 3aXOJIB  MEIMYHOTO
XapaxkTepy, 3aKOHOJ[ABYO BKIIFOYEHA JI0 CTOPOHM 3axucTy. Takuil mimxin
€ TIPOTPECHBHUM TOPIBHSHO 3 3aKOHOJIABCTBOM OKPEMHX JIepKaB
HOCTPaISTHCHKOTO TPOCTOPY, Jie¢ TPOLEeCyalbHUI CTaTyc Takoi 0coOu
3aJMINA€ThCs HEBU3HAYeHMM a0o icToTHO 3ByxeHMM. YmuHMil KIIK
VYkpaiHu HE MICTHTh JIOCTATHBO YITKOTO Ta CHUCTEMHOTO IIEPEJiKy
polecyanbHUX Mpas Hiel kateropii ocio. Hopma ct. 506 KITK Ykpainu mae
BIJICUJIBHUI XapakTep 1 (pakTHUHO MMOBEpTaE IO MpaB MiJO3PIOBAHOTO
il ooBuHyBaueHoro, mnepeabauennx cr. 42 KIIK VYkpainn. Taxuit
3aKOHOJABYMI MiIXiJ HE MOXKHA BH3HATH BIAJMM, OCKIJIBKH 0c00a, sKa
BYMHWJIA CYCHIIBHO HeOe3le4YHe [isiHHS Y CTaHli HEOCYAHOCTI, He
€ cy0’eKTOM KpHMIHAIIBHOT BiIIOBIAANILHOCTI, @ TOMY I MpoLeCcyalbHUN
craryc Mae OyTH OKpeMO Ta JAeTalbHO BperyjbOoBaHHM. BiacyTHicTh
YiTKOTO HOPMATHBHOTO 3aKpiIUIEHHS TaKUX IpaB IIPU3BOAUTE O TOTO, LI0
MeXi IX peanizaiii BU3HAYAIOTBCS CIIITYMM, TPOKYpOpPOM ado CyaoM Ha
BJIACHUH PO3CY[, IO CTBOPIOE 3HAYHI PH3UKH JJIs JOTPUMAHHS IIpaBa Ha
3aXHUCT.

VY 1bOMy KOHTEKCTi y4acTh 3aXHCHHKA NOBHHHA 3a0e3I1e4yBaTHUC
3 MOMEHTY BCTaHOBJICHHS (DaKTy ICHXIYHOTO 3aXBOPIOBaHHS a00 MOSBH
Oyab-SKUX BiIOMOCTEH, SIKi BUKIMKAIOTH CYMHIB IIIOJIO OCYIHOCTi OCOOH.
Came Takuii miaxin 3akpimiennii y m. 5 . 2 cr. 52 KIIK Ykpainu. Horo
mepeBara IMoJsrae B TOMY, IO oco0a HE 3alUIIAEThCA 0e3 MPaBHUYOI
JOTIOMOTH Y TIepioJ MK BUMHEHHSM CYCIIUIPHO HEOE3IEYHOTO TisSTHHS Ta
OTPUMAaHHSM BHCHOBKY CYZIOBO-TICHXIaTPUYHOI EKCIIEPTU3H. AJKe caMe Ha
MMOYAaTKOBUX €Talax IPOBA/PKEHHS BiNOyBaeThCS HaOiNbIIA KUIBKICTH
MIPOIECYATBHUX [il, sIKi MOXYTh ICTOTHO BIUIMHYTH Ha TOAAJBIIY OO
ocoOW: JONMWTH, OCBiIyBaHHS, OTPUMAaHHS OIOJIOTIYHHX 3pas3KiB,
MIPOBEJICHHS BITiI3HAHHS, MPU3HAYCHHS EKCIEepTH3, OOpaHHA 3armo0iLKHHUX
3ax0fiB TOIIO. BinCyTHICTh 3aXWCHHMKAa y IIeH MepioJ CTBOPIOE PU3HK
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OTPUMAaHHS HEJOIYCTHMHUX JIOKa3iB Ta MOPYIICHHS (yHIaMEHTAIBHUX
MIPaB JIOJMHH.

VY4acTh 3aXUCHUKA ITiJT 9ac JOMHUTY 0COOH, IIO/IO0 SIKOT BUPILIYETHCS
MUTAHHS PO 3aCTOCYBAHHSI MPUMYCOBHX 3aXOJiB MEJUYHOTO XapakKTepy,
Mae ocobimBe 3HaueHHs1. Taka oco0a Moske OyTH HaBIIOBaHOIO, HE PO3YMITH
3MICTy MOCTAaBJICHHUX 3allUTaHb, HE YCBIIOMIIIOBATH MPABOBHX HACIIIKIB
CBOIX BIAMOBiJEH, MOTO/KYBATUCS 13 TBEPPKCHHSAMH CHIIT40ro abo
MIPOKYpOpa, HaBiTh SIKIIO BOHM HE BIiANOBINAIOTH MIHCHOCTI. Y 3B’S3KY
3 [UM 3aXHUCHUK TMOBHHEH HE JuIe OyTH MPUCYTHIM, a ¥ aKTUBHO
KOHTPOJIIOBATH  JIOMYCTUMICTh  TMOCTABICHHUX 3aMdTaHb, CBOEYACHO
pearyBaTi Ha BHIAKH IICHXOJOTIYHOTO THUCKY, HaBIIHUX (HOPMYITIOBaHb,
0araTopa3oBoro TOBTOPEHHS OJHHMX 1 THX CaMHX 3allUTaHb, a TAKOX
1HIIIFOBATH MPUITMHEHHS CJIIUOT IiT y pasi MoTipIeHHs NCUXIYHOTO CTaHy
ocoou.

He MeHII Ba)KJIMBOIO € Y4acTh 3aXMCHHUKA i 4Yac MPOBEACHHS
BITI3HAHHSI, CJIITYOT0 EKCIIEPUMEHTY, OJHOYACHOTO JIOTUTY, MPe]l’ SBICHHS
JUIsl BIII3HAHHS, OCBiyBaHHs, BiZliOpaHHs Oi0JIOTIYHHMX 3pa3KiB Ta IHIIMX
MPOLIECYaNbHUX Jiif, MI0 TOB’S3aHI 3 IHTEHCHMBHUM MCHXOEMOLIHHUM
HaBaHTaXeHHAM. [lcuxiyHuii cTaH ocoOM MOXKE HE JIO3BONATA I1H
MPAaBUIILHO CHPUMMATH OOCTAaBUHHM CJIiUOi JIii, OPIEHTYBATHCSA Y CUTYyalii
ab0 yCBIJOMJIIOBATH 3HAYCHHS BIIACHOI ITIOBENIHKM. 3a TaKUX YyMOB
3aXUCHUK IIOBMHEH OLIHIOBATH HE JIMIIE IOPUIWYHY JOMYCTUMICTb
MIPOBEJICHHST BIANOBIAHOI Aii, a it pakTMYHy MOKIUBICTH ydacTi y Hil
0co0u 0e3 KoM IS ii IICUXIYHOTO CTaHy.

Oco06nuBoi yBaru notpedye y4acTb 3aXUCHUKA IPH NPH3HAYECHH] Ta
MIPOBEJICHH] CYI0BO-IICUXIaTPHUYHOT €KCIIEPTH3H, OCKUIBKHA CaMe BUCHOBOK
eKcrepTa y OLIBIIOCTI BUMAJIKIB CTAE KIIFOUOBUM JIOKA30M JIJIsl BUPILICHHS
MUTaHHS PO 3aCTOCYBaHHS NPHMYCOBHX 33aXOJIB MEIUYHOIO XapaKTepy.
3axuCHUK Mae OpaTH aKTUBHY y4acTh y (OPMYIIOBaHHI MIUTAaHB EKCIIEPTY,
IHIIIIOBaTH MPOBEICHHS TOJATKOBOI UM TOBTOPHOI €KCIEPTH3H, CTABUTH
MWTaHHA IOJ0 MJWHAMIKH TIICHXI4HOTO CcTaHy ocobw, i1 37maTHOCTI
YCBIJOMITIOBATH CBOi [ii Ta KepyBaTH HUMH, a TaKOX MO0 MOIIUBOCTI
ocobmcToi ydacTi y HpomecyaabHHX [isiX Ta CyIoBoMY po3risimi. llpm
BOMY B@XJIMBO BpPaxOBYBAaTH, IO aJBOKAT Yy TaKHX IPOBAPKEHHIX
HEPIIKO CTUKAETHCSA 13 CYTTEBUMH TPYIHOIIAMH Yy 30HMpaHHI JIOKa3iB.
3aKOHOMABCTBO TMIPO 3axXWCT KOHQIACHIIHHOI iH(popMallii, 30KpeMa
BiIOMOCTEH PO CTaH 370POB’s, ICTOTHO OOMEXKY€E MOXKIIMBOCTI 3aXHCHIKA
CaMOCTIHHO OTPUMYBATH MEIHYHY JOKYMEHTAIil0, XapaKTepPHCTUKH,
JIOBIJIKM TIPO JTIKYBaHHS YM IHII BiJOMOCTI, HeOOXimHI st hopMyBaHHS
eekTrBHOI mo3uii 3axucty. Lle (akTHYHO CTABUTH CTOPOHY 3aXHCTY
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Y 3aJIeKHICTh B/l MaTepiais, siki Oynu 310paHi CTOPOHOIO OOBHHYBaYCHHS,
Ta MOPYIIye IPUHIUI PIBHOCTI CTOPIH.

OKpeMo CITiji 3BepHYTH yBary Ha y4acTh 3aKOHHOTO MPEACTaBHUKA.
UuHHE 3aKOHOJIABCTBO TIOB’SI3y€ HOT0 3aydeHHs 3 HAsBHICTIO CYJIOBOTO
pilIEHHS PO BU3HAHHS 0COOM HEMi€3/1aTHOI0 a00 00MEKEHO NTi€3/1aTHOIO.
OpHaK Takul MiIXil HE BPaxOBYE, IO 3HAYHA YACTHHA OCI0, MO0 STKUX
BUPIIIYETHCS MUTAHHS MPO 3aCTOCYBAaHHS MPUMYCOBHX 3aX0/[iB MEAUYHOTO
XapakTepy, paHillle He BH3HABAJINCS HEMI€3TATHUMH Ta HE MAaJH
BIJIMOBIJIHOTO TPOIECYATBHOTO CTATyCy. Y pe3ynbTaTi BOHH (HaKTHUHO
3aJIMIIAI0ThCs O€3 MiATPUMKH OJIM3BKHX 0Ci0 caMe y TOM Mepio, KOJIM Taka
JIOTIOMOTa € HalWOunbIl HeoOXimHoo. Y 3B’S3KYy 3 IIMM  JIOUUIBHO
nependaynTd  O0OB’S3KOBE  3alydCHHS  3aKOHHOTO  MPEICTaBHUKA
3 MOMEHTY BCTAHOBJICHHS IICUXIYHOTO PO3/1asy a00 BUHUKHEHHS CyMHIBIB
IOJI0 OCYAHOCTI OCOOM. 3aKOHHMH MpPEACTABHUK MOBUHEH OpaTh ydyacTh
y TPOIECYaTbHUX disfX HE JIUIIE Pa30M i3 0C000I0, @ Y BHIAIKAX TSHKKOTO
ICUXIYHOTO po3lamy — 3aMicTe Hei, komu 11 ocobucTa y4acTb
€ HEMOXXJIMBOIO 200 HeOEe3EeYHOIO.

Y uijoMy yd4acTh 3aXMCHHMKAa Y CHi4uX (pO3LIYKOBUX) Ta
MpOLIECYaIbHUX JisIX 32 YYacTI0 OCOOM, W00 SIKOT IUIAHYETHCS
3aCTOCYBaHHS HPHMYCOBHX 3aXOJiB MEAWYHOIO XapakTepy, IOBHHHA
po3risnatics SIK  OOOB’SI3KOBHU €JEMEHT TapaHTid  CIpaBe/InBOrO
Cy/louuHCTBA. [i 3aB1aHHs ToJATac He JMIIe y 3abe3nedenHi hopMatbHOl
MIPUCYTHOCTI aJIBOKaTa, a ¥ y CTBOPEHHI peaibHOr0 MEXaHI3My 3aXUCTY
0co0U BiJl HEOOIPYHTOBAHOTO OOMEXKEHHS MPaB, CBaBIILHOT rociTasi3aiii,
IIPOLIECyaTbHOTO IIPUMYCY Ta 3JIOBKMBaHb 3 OOKy OpraHiB JOCYIOBOTO
PO3CIilyBaHHS 1 CYyIy.

Oxpemoro (OpMOIO ydacTi 3aXUCHHUKA € 3aIy4eHICTh HOro 10
JoKa3yBaHHJ. BoHa monsrae y momaHHI KJIONOTaHb HPO IPOBEICHHS
chuigunx (pO3LIYKOBHX) Miif, 3alydeHHs CIICI[IaiCTiB, MpU3HAYCHHS
eKCIIePTU3, OTPUMAHHS JOKYMEHTIB, XapaKTepPUCTHK, MEIMYHUX NaHUX Ta
IHIIUX MaTepiatiB, M0 MOXYTh MiITBEPDKYBATH IICUXIYHUI CTaH OCOOH,
IIOM SIKIITyBaTH 1ii CTaHOBHIIE a00 CIPOCTOBYBATH IO3UIIIO CTOPOHHU
o0BHHYBaueHHA. BojHOYAac 3axXWCHHUK HE € CaMOCTIHHM Cy0’ €KTOM
JOCYIOBOTO PO3CIITyBaHHS, TOMY BiH HE MPOBOIUTH CIiA4i Ail 0cOOMCTO,
a JIIIe iHIiMifoe X MpOBEAEHHS Yepe3 CIiA4oro, MpoKypopa, CIiauoro
cymmio abo cym.

BaxsmBoro (opMOI0 € y4acTh 3aXHCHHKA Y BHKOPHCTaHHI
CIieIialbHIX 3HaHb. Hacamriepen me CTOCY€ThCs IHII[IFOBAaHHS CYIOBO-
TICHXIaTPUYHUX, TICHXOJOTTYHUX, MEIUYHUX Ta IHIIMX SKCIEePTH3, y4acTi
y (OpMyNIOBaHHI 3alUTaHb EKCIEPTY, O3HAHOMIICHHS 3 BHCHOBKaMH,
3asBJICHHS KJIOMOTaHb IPO MPOBEACHHS JOAATKOBOI YM ITOBTOPHOI
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EKCIICPTHU3H, & TAKOXK 3TYYCHHS CICIHATICTIB IS OIIHIOBAHHS MEANIHUX
JIOKYMEHTIB 1 TICHXI9HOTO CTaHy OCOOH.

[IpoBenenuii anami3 CBiMYMTH, IO CaMe 3aXWCHHUKU JIOBOJI YacTo
BHCTYNAIOTh IHINIATOpaMH TPH3HAYEHHS PI3HUX BHIIB ICHXiaTPUUIHHX
excrieptu3. lle 3HAYHOIO MIpOK TOB’SA3aHO 3 THM, IO Ha CTamil
JIOCYIOBOTO  PO3CTIyBaHHS OpPraHd CIiJCTBA HEPITKO (POPMATBHO
MiIXOAATh O BHBYCHHS OCOOM MiJO3PIOBAHOTO, HE MPHIUISIOUN
JIOCTaTHBHOI yBard HOro INCHXIYHOMY CTaHy, MONEPEIHBOMY JIIKYBaHHIO,
MEJWYHIM JOKYMEHTallii, BIIOMOCTSM TIpO TOCHiTaji3alii, HasBHICTh
YepernHo-MO3KOBHX TpaBM, €IiJIeNcCii, OpPraHiyHuX ypakeHb LEHTPaIbHOT
HEPBOBOI CHUCTEMH, AJIKOTOJbHOI YM HAPKOTUYHOI 3aJI€KHOCTI, a TaKOX
BIUIMBY TPHUBAJOTO IICHXOEMOLIIHHOIO HaBaHTAXKEHHS 4YH OOHOBOTO
J0cBigy. Y 3B’s3Ky 3 LMM YK€ Ha CTafii CylOBOrO pO3IIAAY CTOPOHA
3aXMCTy 3MYIIEHA IHIIIOBATH MPOBEJECHHS JOJATKOBUX, IOBTOPHHUX,
KOMICIHHHX a00 CTaI[iOHAPHUX MCUXIATPHUYHUX SKCIICPTH3.

EMnipuyHi 1aHi CBiUaTh, M0 y OIJBIIOCTI AOCIIIKEHHX BHUITAKIB
MUTAHHS [TPO MPU3HAUCHHS NICUXI1aTPUYHOI €KCIIEPTH3M BUHHUKAJIO came Iij
yac cynoBoro posrmsiny. Ilpu mpomy y 64 % BumankiB iHimiaTopom
Bi/ITIOBIIHOTO KJIOMOTaHHS OYB 3aXHUCHHUK, TOAI K MIPOKYpOp — Jinie y 36
%. Y 60 % BuUNaJKiB MiJCTaBH JJIsl IPOBEJCHHS EKCIEePTH3H (DaKTUIHO
ICHyBaJIM 1€ Ha eTalli JOCYIOBOTO PO3CIiJAyBaHHS, OJIHAK HAJIEXKHOTO
npouecyanbHoro oQopMiIeHHSd BOHM He oTpuManu. lle nosBomse
CTBEPIUKYBATH, 10 aJBOKAT HEPIJKO 3MYyLIEHHH KOMIIEHCYBAaTH HEIOMIKH
JISUTBHOCTI  CTOPOHM OOBHUHYBaueHHs y cdepi BHSIBICHHS ICHUXIYHHX
pO3JaIiB Ta OLIIHIOBAHHS OCYHOCTI OCOOU.

HajimommpeHimmMu ~ apryMeHTaMH  CTOPOHM  3aXHCTy  HpH
IHIIIFOBaHHI HOBHX IICUXIATPHYHUX €KCIEPTU3 € HEIOCTATHS TPUBAIICTH
a00 MTOBEPXOBICTh aMOYJIATOPHOTO OOCTEXKEHHS, HEBPAXyBaHHS MEIUIHOL
JOKYMEHTAIIil 9 [TOKa3aHb CBi/IKiB, HASBHICTH MOTIEPEAHIX TOCIITATI3aLiH},
CyNepewINBICTh MEIMYHUX BHUCHOBKIB, BUHUKHEHHS HOBHUX KIIHIYHUX
JAHUX TICIS TEePBHHHOIO JIOCHIHKEHHS, a TaKOX IIOBHA BiJCYTHICTh
MICUXIaTPUIHOTO OOCTEeXKEHHS Ha CTafil JOCYIOBOTO PO3CIiTyBaHHS.
Oco0mMBO 9acTo 3aXWCHUKH 3BEPTAIOTh yBary Ha Te, IO IIOMEpedHi
aMOyJaTOpHI EKCIIePTU3W HE BPAXOBYBAM TPWBANL iCTOPil IJIIKYBaHHS,
3aCTOCYBaHHS IICUXOTPOIIHMX NpenapaTiB, MJaHHX IPO IPUMYCOBE
JKyBaHHS Y¥ MIPOSBU MOPYIIEHb MUCIICHHS, TIaM 'SITi, eMOoMiiHoi cepn Ta
MOBEIHKH.

Bognowac cama mo co0i HasBHICTE CYMHIBIB IOJO ITOBHOTH
aMOyJaTOpHOi eKCIIepTH3W HE TOBHHHA aBTOMATHYHO 3yMOBJIFOBATH
NpPU3HAYCHHS CTalliOHAPHOTO IICUXIaTpUYHOTO JochikeHHA. OcTaHHE
MOB’s3aHE 31 3HAYHMM BTPYYaHHSIM Yy NpaBo ocodOW Ha cBobomy Ta
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0COOMCTYy HENOTOPKAaHHICTh, a TOMY MAa€ 3acTOCOBYBATHCS JIHMIIE 32
HAasBHOCTI 00’€KTUBHO WIiATBEP/DKCHUX KIHIYHUX TijactaB. Jlo Takmx
MiJCTaB  MOXYTh HaJle)XaTH CYNEpewIMBl pe3yibTaTd TMOMepeaHiX
o0CTeXeHb, HEOOXIJHICTh TpPUBAJIOTO CIIOCTEPEKEHHS, HASBHICTH
aTUNOBUX a00 HecTaOlIPHUX MCUXIYHKUX CTaHIB, HOTpeba y audepeHriamnii
CUMYJISILII Ta peajbHOro ICUXIYHOTO pO3Naay, a TaKoX IOE€AHAHHS
NICUXIYHUX IIOPYIIEHb 13 TSDKKUMU KOTHITUBHMMH JAeillUTaMH dYd
3aJIeKHOCTSIMH.

TakuM YMHOM, y4acTh 3aXMCHHKA Y BHKOPHCTaHHI CIIEHiabHUX
3HaHb y CIpaBax MO0 3aCTOCYBaHHSI MPUMYCOBHX 3aXOJ(B MEIMYHOTO
XapaxkTepy Mae He JIMIIEe IONOMDKHE, a 1 KoMIeHcaTopHe 3HaueHHs. Came
aJBOKaT y 0araTboX BHIIAJKaX BUSBISE HEJOJIKH TMEPBHUHHOI OLIHKH
NICUXIYHOTO CTaHy OCOOHW, IHILlIIOE OTPUMAaHHS JI0JJATKOBOI MEIMYHOT
iHpopMmanii Ta 3abe3nedye JOTPUMAaHHS MPUHIMIIB HEOOXIAHOCTI,
NPOIMOPIIAHOCTI 1 HAYKOBOi ~ OOIPYHTOBAHOCTI IIpU  NPU3HAYCHHI
NICUXI1aTPUYHUX EKCIIEPTHU3.

Takox, 3 ypaxyBaHHSIM aHaji3y moyoxxeHb riapu 39 KITK Ykpainu
«KpumiHanbHe MpoBaPKEHHS IOAO 3aCTOCYBAHHS NMPUMYCOBHX 3aXOJiB
MEIMYHOTO XapaKTepy», MOXKEMO PE3IOMYyBaTH, IO YMHHE KpUMiHaJbHE
IpolecyanbHe 3aKOHOJABCTBO JIMILE YaCTKOBO BH3HAYA€E POJIb 3aXUCHUKA
MiJ] 4ac BUPILICHHS MMUTAHHS PO MPOJOBXKEHHsI, 3MIHY YU MPUIIMHEHHS
3aCTOCYBaHHS IPUMYCOBHX 3aXO[IB MEIMYHOTO XapakTepy. Xo4a aJBoKat
(dbopManbHO HaIUIEHWH TPaBOM IHINIIOBATH TIEPErJisiA BiJMOBIIHOTO
CyJIOBOTO PIILlIEHHS IIUISIXOM IOJIaHHsI TMChMOBOT 3asBu (4. 3 cr. 514 KIIK
Vkpainu)', 3MicT #0ro IIpoleCyalbHMX MOBHOBaKEHb Y MEXaX TaKoi
IIPOLIELYPH 3aIUIIAETHCS HENOCTATHRO KOHKPETH30BAHUM.

Hacamnepen 3akoH He BU3HaYae MEXaHi3My AOCTYITy 3aXHUCHHKA 10
MEIUYHOI JOKyMeHTamii, HeoOXimHOi mis OOTpyHTYBaHHS 3asBU TIPO
MIPUNMHEHHS a00 3MiHy MPUMYCOBHX 3aXOJiB MEIUYHOTO XapakTepy. Ha
MPaKTALl aJBOKAT HEPIIKO CTUKAETHCS 3 TPYIOHOIIAMH B OTPHUMAaHHI
iHpopMalii mpo mepedir JIKyBaHHS, pE3yNbTaTH IMCUXIATPHUHHUX
o0cTe)keHb, 3aCTOCYBAaHHS MEIMYHUX IIperapariB, HASBHICTh YU
BiICYTHICTh MO3UTUBHOI TWHAMIKH IICHXI9HOTO cTaHy ocoOu. [locumanus
MIPEICTABHUKIB TICHXIaTPUYHUX 3aKIagiB Ha JIKapChKy TAEMHHIIIO
(akTHIHO 00MEXYE MOMIIMBOCTI CTOPOHH 3aXHCTY INOIO (hOpMyBaHHS
HaJIE’)KHOI JI0Ka30Bo1 0a3m.

! Kpuminansruit nporecyanbauii koneke Yxpainu : Kogexe Yipainu
Big 13.04.2012 Ne 4651-VI. URL: https://zakon.rada.gov.ua/laws/show/
4651-17#Text
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KpiM Toro, YMHHI MMOJIOKEHHSI HE MICTATH ACTAIEHOI peTIaMeHTAaIlil
TIOPSIIKY 3aJydEeHHS HE3aJIeXXHOTO JIKaps-TcuxiaTpa 3a IHII[IaTHBOIO
CTOPOHH 3aXHUCTy. 3aKOH JIMIIE TMependoavyae MOXKIHMBICTD ITOJaHHS
BiJIMOBIJIHOTO BHCHOBKY, OJIHAK HE BHU3HAYa€ MOPSIOK HOTO OTPHMAHHSI,
00CsT MOBHOBa)XEHb HE3aJIeXKHOTO (haxiBIlsd, HOro JOCTYN A0 MEIUYHOI
JOKyMEHTaIlii Ta IpolecyajbHe 3HAUCHHS HA/JAHOIO HHUM BHCHOBKY.
VYHacHigoK IIbOr0 CTOpOHA 3axXHCTy (aKTUYHO TIepedyBae y MEHII
BUTIJIHOMY CTaHOBHUII[I TOPIBHSAHO i3 TNCHUXIaTPUYHUM 3aKJIaJ0M, SKUN
BOJIOJIIE BCi€I0 HEOOXimHOW iHQopMamliero mpo ocoly Ta ¢opmye
odiniiHUA BUCHOBOK KOMICIi JliKapiB-TICHXiaTpiB.

TakoX HEJIOCTATHBO BPETyJbOBAHHM € MUTAHHS MPOIECYyaabHOI
AKTMBHOCTI 3aXMCHUKA IT1]1 4ac CYZ0BOT0 PO3IJISIY 3a5B PO MPOAOBKEHHS,
3MiHY 4Yd OpPUIHMHEHHS MPUMYCOBUX 3aXOJIB MEJUYHOTO XapakTepy.
3aKOHOMABCTBO HE BH3HAYA€, Y Ma€ aJBOKAT MPABO IHIIIIOBATH IOMUT
4iIeHIB KOMICIi JIiKapiB-IICHXIaTpiB, CTaBUTH iM 3alMTaHHS, 3asiBISTH
KJIOMOTaHHS  TMPO  TPOBEAEHHS  JOAAaTKOBOrO  abo  MOBTOPHOTO
NICUXIaTPUYHOTO OOCTEXKEHHsI, BHUMAarath BUTpPeOyBaHHA JOJAaTKOBUX
MEJMYHUX JIOKYMEHTIB Y 3ajJy4eHHs CIeLialicTa /ajsl OILiHIOBaHHS
HAJAHOTO BHUCHOBKY. BifcyTHICTh 4iTkOI periameHranii 3a3HaYeHHX
[IOBHOBa)KEHb IPU3BOIUTH JI0 TOTO, II0 MEXI MPOLECYaJbHOI aKTHBHOCTI
3aXUCHUKA BHU3HAYAIOTBCS CYAOM Ha BJIACHUH pO3CYH Y KOKHOMY
KOHKPETHOMY BHIIaJIKY.

Takox HE3pO3yMINIMM 3alIMIIAETHCS MUTAHHS, HA MiJCTaBl SIKOTO
caMe IPOLEeCyaJbHOTO PilIeHHS IOBHHHA IPU3HAYATUCA I1Ie OHA CYI0BO-
NICHXiaTpUYHA EKCIIepTh3a, MOKIMKAHAa KOHCTAaTyBaTH ()aKT BHIY>KaHHS
ocobu abo iCTOTHOTO MomimniieHHs ii ncuxignoro crany. Ymnamii KITK
VYkpainu He MICTHTh MPsIMOI BKa31BKH MO0 HEOOXIIHOCTI MPOBEACHHS
OKpeMol eKCHEepTH3M y TaKUX BHITaJKaX, AK 1 HE BH3HA4Ya€e Cy0 €KTa,
YIOBHOB2)XEHOTO 1HIIIIOBATH 11 MPU3HAYEHHS, MOPSIAKY MOCTAHOBJIECHHS
BiJIMTOB1THOTO PILIICHHS Ta MEX IpeaMEeTa JTOCTIIKSHHS.

HasBHiCTh BUCHOBKY KOMicii JiKapiB-TICHXiaTpiB 3aKiamy, e ocoda
nepeOyBae Ha JIKyBaHHI, a00 BHCHOBKY HE3aJIC)KHOTO JIiKaps-TIICHXiaTpa
BJKE€ cama 1o co0i MOBMHHA OYTH JTOCTATHBOIO ITiJICTABOIO [Tl BHPIIICHHS
MUTaHHS PO 3MIiHY Y MPUITMHEHHS 3aCTOCYBaHHS NPUMYCOBUX 3aXOiB
MeIM4yHOro xapakrepy. CamMe TOMY BHHHMKAE IUTaHHS, YU ITOBHHHA
JI0aTKOBA CYJOBO-TICHXIaTPUYHA EKCIIEPTH3a NPH3HAYATUCS YXBAJOKO
CyIy, IIOCTAHOBOKO MPOKYPOpPa, KJIOMOTAaHHSAM CTOPOHH 3aXUCTY YH IHILIOTO
YYacHHUKA TIPOBADKCHHS. BiACyTHICTH UiTKOI periaMeHTarlii Iboro
MUTaHHS CTBOPIOE MPABOBY HEBH3HAYCHICTb Ta PU3HK HEOIHAKOBOTO
3aCTOCYBaHHSI BiJITIOBITHUX TOJIOKEHD HA TMPAKTHIII.
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Binbie Toro, 3a BiACYTHOCTI 3aKOHOAABYO BH3HAYEHHX KPUTEPIiB
BUHHKA€E CHUTyallis, KOJMM MpPHU3HAYCHHS HOBOI CKCIEPTU3H (HaKTHUHO
3aJICKUTH Bil TUCKpEIi cymy a00 MO3HMIlii MCUXIaTPUIHOTO 3aKIALTy, IO
MOXE MPHU3BOAMUTH [0 HEOOIPYHTOBAHOTO 3aTATYBAHHS IMPOIEAYpPH
MPUNUHEHHST TPUMYCOBUX 3aXOJiB MEIMYHOTO Xapaktepy. Y pe3ynbTaTi
ocoba MOXKe NPOAOBXKYBATH IepedyBaTH IIiJ| IPHMYCOBHM JIiKyBaHHSAM
HAaBITh TOJIi, KOJIM MEIMYHI MiJICTaBH ISl IIBOTO BXKE BIJICYTHI, @ ITO3UTHBHA
MUHAaMiKa 11 TCHXIYHOTO CTaHy MIATBEP/UKYETHCSA  BIOBITHUMU
MEIUYHUMHU TOKYMEHTAMH.

Oxpemol0 TpoOJIEMOIO € BIJIICYTHICTH MpsIMOi  BKa3iBKM Ha
00OB’SI3KOBY y4YacTh 3aXHCHHKA TMiJ 4Yac PpO3MISAAY MHTAHHA MO
MPOIOBXKEHHS TPUMYCOBHX 3aX0/[iB MEMYHOTO XapaKTepy. 3 OrJisily Ha Te,
mo ocoba, 10 sKOI 3aCTOCOBAHO TakKi 3aXOAH, YacTO HE 37aTHA MOBHOIO
MIpOIO YCBIJIOMJIIOBATH 3MICT NPOBaKEHHSI, OL[IHIOBATH BUCHOBKH JIiIKapiB
abo caMOCTIfHO BiJCTOIOBaTH CBOI IIpaBa, y4acTh aJBOKaTa y TaKHX
IPOBa/UKEHHAX IOBUHHA OyTH 0€3yMOBHOI0. B iHIIOMY BUIIagKy BHHUKA€E
pu3uK (GOPMaTLHOTO BUPIIICHHS MUTAHHS BUKJIIOYHO HA MIZCTaBI MO3HUINT
NICUXIATPUYHOTO 3akiaxy Oe3 HaJeKHOro 3a0e3leyeHHs NPUHIUITY
3MarajbHOCTI CTOPIH Ta pEaJbHOTO IpaBa Ha 3aXMUCT.

CamocTiiiHOI0 (OPMOIO € TaKOX y4acThb 3aXHMCHHUKA y CYIOBOMY
KOHTpONi. Y Mexax M€l MAisUIbHOCTI aJBOKAT OCKapXye HE3aKOHHE
3aTpUMaHHSI, IIOPYIIYE UTaHHS PO 3MiHY a00 CKacyBaHHs 3ar001KHOTO
3axX0Jly, 3BEpPTAETbCSA 31 CKapraMu Ha Oe3JisUIbHICTH CIITYOTO UM
MPOKYpOpa, IHIIIOE TEPeBIpKY 3aKOHHOCTI TpOIeCyajbHUX pIlleHb,
a TaKOXX JOKyMEHTy€ MOPYIIEHHS MpaB o0COOM Ui IOJAJBIIOTO
BUKOPHCTaHHS Y CyJi abo, 3a moTpebu, y nposapkeHHi nepen €CITIL.

[le omHieo GOPMOIO € ydyacTh 3aXHCHHKA y TEPeriisiji CyJI0BHX
pimmeHb. 3aKOHOJABCTBO MPSMO HAMUILE aIBOKaTa MpPaBOM MOIaBaTU
ameIAIiiHI Ta KacamiifHi CKaprH y KPUMiHAJBHUAX MPOBAKEHHSX 00
3aCTOCYBaHHS IPUMYCOBHX 3aXOJIB MEIUYHOTO Xapakrepy. Lle ocobmmBo
BA)XJIMBO y BHUITAJKaX, KOJM caMa oco0a depe3 ICUXIYHHI CTaH He 3/aTHa
HaJIe)KHUM YMHOM YCBIJJOMHTH 3MICT CYJOBOTO pilIeHHS abo peani3yBaTH
MpaBO Ha HOT0 OCKap KEHHS.

TakuM 4YHHOM, Y4YacThb 3aXHCHUKA Yy TaKHX KPHUMIHAJIBHUX
MPOBaDKEHHSIX Ma€ JEKiTbKa B3a€MOIOB s3aHUX (opMm: 000B’sI3KOBE
MIPOIECYAIbHE TPEACTABHUIITBO, YYACTh y CIAYUX (PO3IIYKOBHX) isiX,
y49acTh y JOKa3yBaHHi, BHKOPHCTaHHI CIICIialbHUX 3HaHb, 3MIHCHEHHI
CyIOBOTO KOHTPOIIO Ta Teperisai cymoBux pimenb. CyKyIHO BOHU
(OPMYIOTh CHCTEMY KOMIICHCATOPHUX TapaHTii, MOKINKaHUX 3a0€3eYNTH
e(eKTHUBHHUI 3aXUCT 0COOH, sIKa Yepe3 MCUXIYHUI CTaH He MOXeE MOBHOIO
MIpOIO 3aXHIIAaTH cebe cCaMOCTIHHO.
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[lpoBeneHnit aHami3 J03BOJIIE IIHTH BHUCHOBKY, LIO YHHHE
KpUMiHaJIbHE TpOlecyajibHe 3aKOHOJABCTBO He 3a0e3leduye HaJIe)KHOTO
PiBHS HOPMATHBHOT'O BPETYJIFOBAHHS YYaCTi 3aXUCHHKA Y KPUMiHAJIBHOMY
MPOBa/DKEHHI IOJ0 3aCTOCYBaHHS NPUMYCOBHX 3aXOJIiB MEIMYHOTO
xapakrepy. Hacammepen motpedye Brockonanenus ct. 506 KIIK Ykpainu,
sIKa Hapasi Ma€ BIICHJIBHHUHN XapakTep i He MICTUTh CAaMOCTIHHOTO MEPETKY
MpOLIECYyabHUX TpaB 0OCOOW, IOJO SIKOi BHPILIYETHCS MUTAHHS IPO
3aCTOCYBaHHS NMPUMYCOBHX 3aXO/iB MEAMYHOTO Xapakrepy. JOlibHUM
€ JIONOBHEHHSl 1€l CTaTTi OKPEMOKI YacTWHOIO, Yy SIKIH mpsMo
nepeadaynTy MpaBo Takoi 0coOM Ta i 3aXMCHMKA: OpaTh ydacTh Yy BCiX
ciunx (PO3IIYKOBUX) Ta MPOIECYATbHUX JisX; IHII[IFOBATH MPOBEACHHS
JIONATKOBUX, MOBTOPHHX, KOMICIHHHX Ta KOMILICKCHHUX TMCHXiaTPHYHUX
€KCIePTU3; OTPUMYBATH AOCTYI JI0 MEAMYHOI JOKYMEHTAIlii; 3aiy4aTH
HE3aJIe)KHOTO JIIKaps-IcuxiaTpa ado CIeIlialicTa; MoJaBaTH KIOMOTAHHS
npo MNpUINHUHCHHAA, 3MiHy qhd  MPOAOBXKCHHS NPUMYCOBUX 3aXO]1iB
MEIUYHOTO XapaKTepy; OpaTH y4acTb y CyJOBOMY PO3IJIAAl TAKHX ITUTaHb
Ta OCKap KyBaTH BiJITOBIIHI Cy/IOBI PillICHHSL

Houinero Bukmactu 4. 1 cr. 507 KIIK Vkpainu y Oinbin
pO3ropHyTiii penakuii, ska © He Jmine (OPMaJIbHO 3aKpIILIIOBANA
000B’SI3KOBICTh yYacCTi 3aXMCHHMKA, a U BU3HA4aja MOMEHT BUHHUKHEHHS
TaKoro 00OB’ 3Ky Ta HOTo Oe3repepBHIN XapaKTep:

«l. YV xpumiHanbHOMY TpPOB3/DKEHHI IIOJO 3aCTOCYBaHH:I
OPUMYCOBUX 3aXOIiB MEAWYHOTO XapakTepy yd4acTb 3aXHCHHKa
€ 00OB’A3KOBOIO 3 MOMEHTY BCTAHOBJICHHs (PaKTy IICHXIYHOTO pO3Namy
0co0M, BUHUKHEHHS OOIPYHTOBaHMX CYMHIBIB 11010 1 OCYIHOCTI 4H
3JIATHOCTI YCBIIOMJIFOBaTH CBOI [ii a00 KepyBaTH HUMH, a TaKOX y pasi
BUpIIICHHS NUTaHHA NP0  HPHU3HAYCHHS  CyJOBO-IICHXIaTPHYHOI
eKCIIEPTH3U. YYacTh 3aXHCHHKA 3a0€3MeUyeThCs I Yac yCiX CIiaumX
(po3MUIyKOBHX), TPOIECYaTbHUX Ta CYAOBUX [if, Yy TOMy YHCI NpH
BHUpIIIEHHI THTaHHSI TMPO 3aCTOCYBAaHHS, NPONOBXKEHHS, 3MiHY YH
TPUIIMHEHHS IPIMYCOBHX 3aX0/1iB MEJUYHOTO XapaKTepy, a TaKOX IiJ 4ac
MIePeTISAAY BiAIMOBIAHUX CyIOBHX PIiIICHB.

JloUinmpHICTE TaKoi pedakiii oOyMOBIieHa THM, IO YWHHA HOpMa
€ HAATO 3arajbHOI0 Ta HE BH3HAYa€ aHI MOMEHTY OO0OB’S3KOBOTO
3aITyYeHHsI 3aXUCHUKA, aHI MEX HOTO y4acTi. YHACHTIIOK IIbOTO Ha MPAKTHITI
MOJXXJIMBI CHTYyaIlii, KOJMH aJBOKAT 3IyYa€ThCs JIHINE TNCIS OTPHMAaHHS
BHCHOBKY CYJIOBO-TICHXiaTPHYHOI €KCIIEPTH3H a0 BKe Ha CTaii CyI0BOTO
pO3TIsiAY, X049a HAWOLIBIT iICTOTHI MMOPYIICHHAS TIpaB 0COOM MOXKYThb MaTH
Miclle caMe Ha IIOYATKOBHX eTanax KpHMIHaIbHOTO IPOBAIKEHHSI.

[otpebye yrounenns i m. 5 4. 2 cr. 52 KIIK VYkpainu. doninsHo
nepenOaunTH, MO Yy4YacTb 3aXUCHUKA € OOOB’S3KOBOI HE JIMIIE
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3 MOMEHTY BCTAHOBJICHHS (haKTy MCHXiYHOTO 3aXBOPIOBAHHS, ICHXIYHOTO
po3nanay abo BUHHKHEHHS CYMHIBIB IIOJ0 OCYJHOCTI 0coOHM, a U mija 4ac
yCixX cimimunx (pO3IIyKOBHX), IPOLECYATbHUX Ta CYIOBUX JiH 3a yd4acTio
ocoOwu, sika, IMOBIpPHO, BUMHWIIA KPUMiHaJbHE TPABOIOPYIIEHHS y CTaHi
CHJIBHOTO TyIIEBHOTO XBIIIIOBaHHS. L{e 00yMOBII€HO THM, 10 Takuii cTaH,
X04Ya i He BUKJIIOYa€ OCYJHOCTI, MOXKE ICTOTHO BIUIMBATH Ha 3JaTHICTB
0CO0M MOBHOIO MIpOI0 YCBIJIOMITIOBATH 3HAYCHHS CBOIX JIii, IPaBUIBHO
crpuiiMaTi OOCTABHHM TMPOBA/DKCHHS, KPHUTHYHO OIIHIOBATH BIIACHY
MOBEJ[IHKY Ta peaji3oByBaTH MpaBo Ha 3axucT. OcoOJMBO Ba)IHMBO
3a0e3MeYNTH Y4acTh 3aXHCHHKAa Yy BHIIQJIKaX, KOJIHM ICHye HEeOoOXiJHICTh
MIPOBEJICHHSI  CYJIOBO-TICUXOJIOTIYHOI 200 KOMIUIEKCHOI —ICHXOJIOTO-
MCUXIATPUYHOI CeKCIEePTU3W Ui BCTAHOBJCHHS BIUIMUBY CUJIBHOTO
AYIEBHOTO XBWJIFOBAHHSA Ha HOBe}IiHKy ocobun Y MOMEHT BYMHCHHS
KPUMiHAJILHOTO TIPABOIIOPYIIICHHSI.

OxpeMoro HOpMaTUBHOTO 3aKPIIIEHHsI TOTPeOye MPaBO 3aXHCHUKA
Ha JIOCTYH JI0 MEJIMYHOT IOKyMEHTAIli1. 3 I1i€10 METOFO JIOIIIBHO JOIOBHHUTH
ct. 46 KIIK YkpaiHu MoyioxeHHsIM 1po Te, 110 aJIBOKaT Y KPUMiHaJIbHUX
IIPOBAKEHHAX INOJO 3aCTOCYBAaHHS IPUMYCOBUX 3aXOAIB MEAUYHOIO
XapakTepy Ma€ IpaBO OTPUMYBATH BiJ 3aKiaJiB OXOPOHH 3JI0POB’S
MEIU4HI JOKYMEHTH, JOBIAKH, BHUIIUCKH, PE3yJbTaTH OOCTEKEHb,
iH(OpMallifo TIPO JKYBaHHs Ta nepedir 3axBopioBaHHs ocodu. IIpu upomy
HEeOoOXIIHO MPSIMO TIepeI0aUnTH, IO HAIaHHS Takoi iH(opMallil 3aXUCHUKY
HE € MOPYUICHHSM JIKapChKOi TAEMHUIN, SIKIIO BOHO 31MCHIOETHCS
B IHTepecax 0coOH, OO SIKOI BEIEThCS MPOBAHKEHHS.

Kpim Toro, nouinsao nonosuuty riaBy 39 KITK Ykpainu okpemoro
cTarTero, ska O BH3HAYANA TMOPSJIOK 3aJy4eHHS HE3aJIe)KHOTO JiKaps-
ncuxiaTpa CTOPOHOIO 3aXKMCTy. Y Takiii HOpMI BapTo mependaduuTd IpaBo
3aXUCHHKA IHIIIIOBATH OTJIII 0COOM HE3aNe)KHUM JIKapeM, OTPUMYBaTH
JUT HbOTO He0OX1IHy MeMYHY JOKYMEHTAIIII0, II0JJaBaTH BUCHOBOK TaKOTO
CHemiagicTa M0 CyAy, a TakoX 3asBIATH KIOINOTaHHS MpPO IOIMHT
HE3aJIe)KHOTO IICHXiaTpa Yy cymoBoMy 3acimanHi. HeoOximHo Takox
BU3HAYUTH MPOLIECYaTbHE 3HAYEHHS TAKOT'O BUCHOBKY SIK JDKEpena oKa3iB
Ta KpUTEPii HOTO OLIHIOBAHHS CYIOM.

[NoTpebye 3aKOHOIABYOTO BPETYIIOBAHHS IIUTAHHS MPOLECyaTbHOT
aKTUBHOCTI 3aXMCHHKA TIiJl Yac PO3IILLY CyIOM 3asB PO MPOAOBKEHHS,
3MiHY YW TPUIWHEHHS 3aCTOCYBaHHS IPHUMYCOBUX 3aXOIIB MEIMYHOTO
xapakrepy. HomineHo gonoBHUTH cT. 514 KIIK Ykpaiau monokeHHsM IIpo
Te, IO 3aXHMCHHUK Ma€ MPaBO CTABUTH 3alMTAaHHS WICHAM KOMicii JTiKapiB-
ncuxiaTpiB, iHiLiOBaTM X JIONMHUT, 3asBISTH  KIJIOMOTAHHS  IIPO
BUTpeOyBaHHA JOAATKOBUX MEIMYHHUX JOKYMEHTIB, TpH3HAYCHHS
MOBTOPHOT 200 JI0AaTKOBOI €KCIIEPTU3H, 3aJTyYCHHS CHELIaiCTiB, a TaKOXK
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3amepevyBaTH INPOTH BHCHOBKIB, $IKI HE MICTATh JOCTaTHHOTO
oOrpyaTyBanHsa. OJHOYacCHO BapTo NependaunTH OOOB’SI3KOBY ydacTh
3aXMCHHMKA Yy BCIX CyJOBUX 3aCiJaHHSX, JI€ BHPIIIYETHCS MUTAHHS IIPO
MIPOJIOBXKEHHSI IPUMYCOBUX 3aX0/iB MEJMIHOTO XapaKTepy.

JIOIiIbHUM € TaKo)XK HOpPMAaTHBHE BpETyJIIOBaHHS IMTaHHS
MIPU3HAYEHHS JIOAATKOBOI CyJIOBO-TICHXIaTPUYHOI €KCHEPTU3H Yy 3B’SBKY
3 OIyXaHHSM 0cOOHM a0 ICTOTHUM IOJIMIIEHHSM ii IICHXIYHOTO CTaHy.
3okpema, rnaBy 39 KIIK YVkpainu BapTo TOMOBHUTH MOJOXKEHHSAM PO TE,
110 TaKa EeKCIePTH3a MOXKe OYTH NMpHU3HAUYeHa BUKITIOYHO YXBAJIOIO CYy 3a
KJIONIOTaHHSIM 3aXHUCHUKA, IIPOKYPOpPa, 3aKOHHOTO MpeICTaBHUKa ab0 caMol
ocobu. Ilpum mpomy crmig mpsiMO BU3HAYMTH, IO NPU3HAYEHHS HOBOI
€KCTIEPTU3U JOMYCKAETHCS JIMIIE 32 HAasiBHOCTI CYNEPEYHOCTEH MiXk
BUCHOBKAMHU  JIIKapiB, CYMHIBIB IIOJO JIOCTOBIPHOCTI ~ MEIUYHHX
JOKyMEHTIB a00 IHIIMX OOCTaBUH, SKi IEPENIKO/UKAIOTh BHPIIICHHIO
NUTAHHS Ha MiJICTaBi BUCHOBKY KOMICIi JiiKapiB-TIIcUXiaTpiB 3akiamy, je
ocoba mepeOyBae Ha JiKyBaHHI. 3a BIACYTHOCTI TakUX CYMHIBIB came
BHUCHOBOK KOMICIT a00 HE3aJeKHOro JiKaps-lcuxiaTpa IOBHHEH
BU3HABATUCA JOCTaTHIM JOKAa30M IS IPUNMHEHHS 91 3MiHU IIPUMYCOBHX
3aX0JiB MEJUYHOT'O XapaKTepy.

3.3. YuacThb 3aXMCHUKA Y CJIiguuX (PO3UIYKOBHX)
Ta MponecyajJbHUX JifiX 32 y4acTI0 0CO0HN
1010 SIKOI IUIAHYETHCS 3aCTOCYBAHHS MPUMYCOBHX 3aX0/1iB
BHXOBHOTI'0 XapaKTepy

[lix wac 3nilficHeHHs cmiguux  (PO3MIYKOBMX) Ta  IHIIMX
MPOLIECYalbHUX Jiif 32 y4YacTi0 HENOBHOJITHBOI OCOOM, MIOAO SIKOT
IUIAHY€ETHCS 3aCTOCYBAHHS NMPUMYCOBHX 3aXOJiB BHXOBHOIO XapakKTepy,
y9acTh 3aXMCHHKA [TOBHHHA MAaTH HE (pOpMalbHUI, a peanbHUil 3MicT. Y
TaKUX KPUMIHAIBHUX IIPOBA[PKEHHSX 3aXHUCHUK BHKOHYE HE JIMIIE
(GYHKLII0 TPaBOBOTO IPEICTABHHITBA, a if 3a0e3medye IOTpUMAaHHA
HalKpalmmx IiHTEepeciB AWTHHH, HEIOMYIICHHS MCHXOJOTIYHOTO THUCKY,
CTBOpEHHsSI HAJIG)KHMX YMOB IS peami3amii TmpaBa Ha 3aXHUCT Ta
rapaHTyBaHHS CIPaBeJIMBOCTI CYI0OBOTO MPOBaKESHHS.

HeoOximHicTh aKTHBHOI y4yacTi 3aXUCHUKA 3yMOBIICHA THM, IO ITi[|
yac BHUPIOICHHS TUTaHHA TIPO JOIUIBHICTE 3aCTOCYBaHHS IIEBHOTO
PUMYCOBOTO 3aXOJy BHXOBHOTO XapakTepy CylI Ta IHIN YYaCHUKH
MIPOBAJKEHHS TOBUHHI BOJIOIITH MAKCUMAIIFHO MIOBHOKO iH(POPMAITIEIO TTPO
0co0y HETOBHOJIITHHOTO, WOT0 piBEHb MCHXIYHOTO, IHTEIEKTYaJIbHOTO
i eMOLIHHOTO PO3BUTKY, OCOOJMBOCTI CIMEHHOTO BHXOBaHHS, YMOBH
MPOXKMBAHHS, ITOBEIIHKY B HaBYAIBHOMY 3aKiaJi, KOJIO CIIJIKYBaHHS,
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CTABJICHHS JI0 BUNHEHOTO Ta MEPCIICKTHBY BUIPABICHHS 0€3 3aCTOCYBaHHSI
cyBopimmx 3axofiB. CaMe TOMY 3axXHCHHK MOBHHEH OpaTH y4acTb
y JOMHUTaX, NpeJ sSBICHHI /IS BIi3HAHHS, CIIMYMX EKCIICPHMEHTAX,
OrNIsA/iaX, CYMOBUX 3aCilaHHAX, a TAKOXK Yy BHUPIIICHHI MHUTAHb ILIOJIO0
MPU3HAYCHHS  TCHUXOJOTIYHHMX, TMCHXIaTPHYHUX UM  KOMIUIEKCHHX
excrept3. Moro ywacth Mae OyTH CIpAMOBaHA Ha 3amoOiraHHs
MOPYIICHHIO TMpaB JUTHHH, 30KpeMa dYepe3 HaBiIOBaHHS BiJMOBiJCH,
MCUXOJIOTIYHUIA  TPUMYC, BUKOPUCTAHHS HEKOPCKTHHX  TaKTHYHHX
MIPUHOMIB UM HaMIpHY TPHBATICTh MPOLIECYATBHUX JIIH.

Oco01Be 3HaYEeHHS Ma€ y4acTh 3aXHCHUKA y 30MpaHHi Ta MoAaHH1
BiZIOMOCTE}, 110 XapaKTepU3yIoTh 0CO0Y HEMOBHOMITHBLOTO. MeThes mpo
XapaKTePUCTUKH 3 MiCIlsi HaBYAHHS, OaHi PO YMOBH TPOKHBAHHS,
NOBE/IHKY B CiM’i, CTOCYHKM 3 OaThbKaMH, CTaH 3JI0POB’s, BHCHOBKH
NICMXOJIOTIB, TIEAAroriB, COIiaJbHUX MpPAaliBHUKIB, BITOMOCTI PO
MO3UTHUBHI PHUCH OCOOMCTOCTI, HAsBHICTh 3aXOIUICHB, YCIIIIHICTh, KOJIO
CHIJIKyBaHHS Ta i1HII OOCTAaBMHH, SIKIi MOXYTh CBIIYUTH MIPO MOXKJIMBICTH
BUIIpaBJieHHs1 0e3 13osii Bix cycrminberBa. Came Taki JaHi MOBHHHI
CTaHOBUTH OCHOBY JUIsi BHUOOpY HaiOUIbII JOLUIBHOrO Ta HaMEHII
OOTSDKJIMBOTO 3aXO0J/ly BHMXOBHOTO XapakTtepy. Y HayKoBidl iteparypi
0OIPYHTOBY€EThCS JIOLUIBHICTh BHKOPUCTAHHS CHELIAJIbHOT «COLiaIbHOT
JIONIOBIII», sika O MICTHIIA KOMIUIEKCHY XapaKTepPUCTHKY HEMOBHOIITHBOTO,
BKJIIOYAIOYM HOro couianbHO-AeMorpadiyni JaHi, ciMeliHe cepeoBHILE,
0COOJIMBOCTI PO3BHUTKY, IHTEPECH, PIBEHb CIPHUUHSTIMBOCTI I0 BAXOBHOTO
BILIMBY Ta MPOTHO3 1010 HAHOLIBII e()eKTUBHOTO 3aX0/1y pearyBaHHsI.

3axMCHUK TaKOX Ma€ BiJIrpaBaTd Ba)XJIMBY POJib y 3a0e3reyeHHi
IHAMBIAyami3anii NMPUMYCOBHX 3aXO/iB BHXOBHOTO Xxapaktepy. Bubip
KOHKPETHOTO 3aX0/Iy HE MO)KE IPYHTYBAaTHUCA JIUIIIE HA TSHKKOCTI BANHEHOTO
nissHHS. He MeHI BayKIMBUMU € BiK HEMOBHONITHBOTO, YMOBH HOTO KUTTS,
piBEHb PO3BHUTKY, CTAaBJICHHS 10 BUMHEHOT'O, MOTHBH NOBEIIHKHU, BIUIMB
MIKpOCEpeIOBHUIIa Ta 3IATHICTh BHIIPABUTUCS 0€3 3aCTOCYBaHHSA OLTBII
CyBOpHX 3aX0/iB. BiATak 3aXMCHUK TOBUHEH HAIOISATATH HA TOMY, TI00 ITi [
Yyac MPUWHATTS pillleHHs Oyin BpaxoBaHI BCi 0OCTaBHHM, IO TIO3UTHUBHO
XapaKTepHU3yIOTh HEMOBHOMITHBOTO, & TaKOX MOIJIMBICTD 3aCTOCYBaHHS
MEHII CYBOPUX MPUMYCOBHX 3aXO0/IiB BUXOBHOT'O XapaKkTepy.

Kpim Toro, yqacTb 3aXHCHHKA € OCOOJIHMBO BXKIIMBOK y BHIIAJKAX,
KON WIeThbCs NP0 MOXKIMBICTh HAIpaBICHHS HEMOBHOJITHBOTO 10
CIIEIialTbHOI HABYAJIBHO-BHXOBHOI YCTaHOBH. Takuil 3axif (QakTHIHO
TIOB’sI3aHUHN 13 CyTTEBUM OOMEKEHHSIM CBOOOIM TIEpeCyBaHHS, 3BUYHOTO
croco0y JKUTTS Ta COLIATBHUX KOHTAKTiB JUTHHH, & TOMY HOBHHCH
3aCTOCOBYBATHCS JIMIIC Yy BUHATKOBHX BHIIAJKaX, KOJH IHII 3aXO/H
€ SBHO HEJOCTATHIMH. 3aXHUCHHUK Ma€ TPaBO CTABUTH HHUTAHHS IIPO
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HENpPONOPLIHHICTS ~ TAKOTO  3aXO.y, BUMaratd  JOCIi/KEHHS
AIIbTEPHATHBHHUX CIIOCOOIB BUXOBHOTO BIUIMBY, a TaKOX 3BEpPTaTH yBary
Cyly Ha BIK HEMOBHOJITHHOTO, PIBEHb HOTO PO3BUTKY Ta MOXIIHMBICTBH
BUIPaBJIEHHA Y CIMEHHOMY 4M coliajibHOMY cepenoBuini. OcoOnuBo 1e
CTOCYETBCSl BUNAJKIB, KOJIM WIETHCS TPO OcCi0, sKi HE HOCSIIIN BIiKY
KPUMiHAJIBHOI BiJIIOBIAANBEHOCTI, aJlKe 3aCTOCYBaHHS 10 HUX HaWOLIbII
CyBOpUX 3aXOiB BHXOBHOTO XapaKTepy IOBHHHO OyTH MaKCHMaJIbHO
00MEKEeHNM.

JMCKYCIHHMM  3alTUIIAETHCSl ¥ MATAHHS [PABOBOI  MPHPOIH
MIPUMYCOBHUX 3aXO[iB BUXOBHOT'O XapakTepy, 10 Oe3MocepeIHbO BILIMBAE
Ha BU3HAYCHHS 00CATY IOBHOBa)KEHb 3aXMCHUKA. Y HAyKOBiH J1iTepaTypi i
3aX0JM MO-PI3HOMY pO3IJISIIAIOTECS: SK (opma peanizanii KpUMiHAIBHOT
BiJINOBIAJILHOCTI, SIK aJbTEPHATHUBA MOKAPAHHIO, SIK OCOOJIMBUII PI3HOBU]
3BUTBHEHHSI BiJl KpUMIHAJIBHOI BiJITOBIIANIHOCTI YW MOKapaHHs abo Xk sK
CaMOCTIHHHMI KOMIIJIEKCHUII TPaBOBUi 1HCTUTYT. Taka HEBU3HAUEHICTh HE
€ CYTO TEOPETHYHOI, OCKIJIbKM BOHA 0E3MOCEpEHBO BIJIMBAE HA 3MICT
rapaHTiii TpaBa Ha 3aXUCT. SIKIIO0 MPUMYCOBI 3aX0/I1 BUXOBHOTO XapaKTepy
(aKTHYHO MAIOTh O3HAKU JIEP)KaBHOTO NPUMYCY, OOMEXYIOTh IpaBa Ta
cBO0OOJIM HEIIOBHOJITHBOTO 1 MOXKYTh MependadyaTd HOro i30JIsIil0 Bix
ciM’l Ta 3BHYHOTO COI[IaJIbHOTO CEPEZOBHINA, TO Yy4YacTb 3aXHUCHUKA
MOBUHHA 3a0e31e4yyBaTuCsl Ha PiBHI, HE HU)KYOMY, HDK Yy 3BUYAHHOMY
KpPUMIHAJIBHOMY [TPOBAKEHHI.

Oxpemoi yBaru motpedye mpodieMa MpoIEeCyaabHOTO CTaTycy
HETOBHOMNITHBHOTO, IOAO SKOTO IUIAHYETHCS 3aCTOCYBAHHS IPUMYCOBHX
3aX0J[iB BUXOBHOI'O XapaKTepy. 3aKOHOJAaBCTBO (DAKTUYHO BUXOAUTH 13
TOTO, IO y TaKUX MPOBAPKEHHAX iAETHCS HE MPO IOKapaHHs, a Ipo
BUXOBHMH BIUIMB. BoJHO4YAC HampaBieHHs O CIEIiajbHOI HABYAIBHO-
BUXOBHOI YCTaHOBH, OOMEXEHHS JO3BULISA, IOKIAACHHS IONATKOBHX
000B’SI3KiB Y BCTAHOBJICHHS KOHTPOITIO 32 TIOBEIHKOIO HEMTOBHOIITHHOTO
€ CYTTEBHUM BTPYYaHHSM y HOro mpasa. 3a TaKMX yMOB BUHHKA€ TUTaHHS,
YM JOCTaTHbO PO3IJISNATH HETOBHOJITHBOTO JIMIIE SK YYacHHKa
MIPOBAJPKEHHS 31 CIIEHiaJbHUM CTAaTyCOM, YHM [OLUIBHIIIE 3a0e3MednTH
oMy Bech o0OcCAT TapaHTi, SKi HAZAIOTBCA IMiJO3PIOBAHOMY HYH
00OBHHYBauCHOMY.

JuckyciiHUM € ¥ MMTaHHA MeX CYIIIBCBKOTO pO3CYAy IIpU
oOpaHHI KOHKPETHOTO MPUMYCOBOTO 3aXOJy BHXOBHOrO Xapakrepy. Ha
MIPAKTHLl CYAU HEPiIKO MOCWITIAIOTHCS JINIIE Ha 3arajbHi XapaKTePUCTHKU
HEMOBHOIIITHROTO, HE JOCHIIKYIOUM HAJICKHHM YHHOM HOTO ciMmeifHe
CepeIOBHIIIE, TICUXOJIOTIYHI 0COONMBOCTI, PIBEHb PO3BUTKY, 3JaTHICTH 10
pecoriamizamii 06e3 130MAMil BiA CYyCHiIbCTBA, BIUIUB OTHOJITKIB YH
nopocmux oci6. Came TOMy 3aXMCHHK Ma€ Hamojisratd Ha 30MpaHHI
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IIMPIIOTO MAachBY BiJJOMOCTEH PO 0OCO0Yy HEMOBHONITHHOTO, 30KpeMa
[UITXOM 3aJIy4eHHS TICHXOJIOTIB, TENAroriB, COIIAIGHUX MpPAIliBHUKIB,
MIpeCTaBHUKIB OpraHiB nmpoOarii Ta ciry:x0u y cnpasax giteit. OcoOmBo
aKTyaJIbHUM € MUTaHHS 3aKOHOJABUOTO 3aKpilyieHHs 000B’S3KOBOI
COIIaJIBHOI JTOMOBIII IIIOAO0 HEMOBHOJITHBOTO, fKa O MICTHIA HE JIHIIE
(hopMaNTbHI XapaKTePUCTHKH, a I MPOrHO3 00 HAHOUIBI e(heKTHBHOTO
Croco0y BUXOBHOTO BILUIUBY.

Kpim TOro, CyMHIBHOIO BUJA€ThCS YHHHA 3aKOHOJIaBYa MOJIETIb, 3a
SIKOT OZIHAKOBI BHJIM MTPUMYCOBHX 3aXO/[iB BUXOBHOT'O XapaKTepy MOXYTh
3aCTOCOBYBATHUCS SIK JIO HEMOBHONITHIX, 3BUIBHCHHUX BiJ KPUMIHAJIBHOI
BIJIMOBIIAJIGHOCTI, TaK 1 JIO TUX, KOTO 3BUILHEHO BiJ] IOKAPAHHS, & TAKOX
J0 0ci0, sKi B3araji He JOCATIM BiKy KPHUMIHAIBHOI BiJTOBIAIBHOCTI.
Taxuil miaxig HIBETIOE PI3HULIIO MiX CTYIIEHEM CYCIiJIbHOI HeOe3MeYHOCT]
JISIHHS, PIBHEM 3PiJIOCTi 0COOM Ta XapaKTepoM ii MPoIecyaibHOroO CTaTyCy.
Came TOMy B HayKOBili JiTepaTypi OOIDYHTOBYETBCS HEOOXiJHICTh
JudepeHIiHoBaHOoTo MiIX01y 10 CUCTEMH IPUMYCOBHX 3aX0/1B BUXOBHOTO
XapakTepy 3aJeXKHO BiJJ TOro, 4YM WIEThCS TPO 3BUIBHEHHS BiJ
KPUMIHQJIBHOT ~ BIANIOBIJIAJIbHOCTI, 3BUIBHEHHS BiJ TmokapaHHs abo
3aCTOCYBaHHS 3aXOJiB J0 OCOOHM, sika He Jocsriia BIKYy KpPHMiHAJIbHOT
BiJIMOBIAIBHOCTI.

Takox TUCKYCIHHUM € MHMTAaHHS, Y4 MOXHA PO3ITISAIATH IHCTHTYT
3aCTOCYBaHHS PUMYCOBHX 3aXOJiB BUXOBHOTO XapaKTepy BHUKIIOYHO SIK
CKJIaJIOBY KPUMIHAJIBHOTO TpaBa. Binblil MepeKOHIMBUM BUAAETHCS MAXI,
BIJIMIOBIHO IO SIKOTO HAETHCS MPO CAMOCTIMHUIA KOMIUIEKCHUI IHCTHTYT,
L0 TMOEJHYE MAaTepiaibHO-MIPABOBI Ta IPOIECYyalbHI HOPMH. 3 OJHOTO
00Ky, KpUMIHAJIbHE 3aKOHOJIABCTBO BH3HAYA€ MIJCTaBU, BUIM Ta MEXI
3aCTOCYBaHHS TaKMX  3aXOJiB, a 3 IHIIOTO —  KPUMiHAJIbHUN
IpoLeCyalbHAI 3aKOH PETJIaMEHTYE MOPSAIOK iX NpU3HA4YeHHS, yd4acTb
3aXMCHHKA, 3aKOHHOTO IIPeCTaBHIKA, TeJ]arora, IICUX0JI0Ta Ta 1HIIIX 0ci0.
Came TOMy HaJIe)KHa Y4acTh 3aXHCHHKA MA€ OXOIUTIOBATH HE JIMILE MPOLEC
JIOKa3yBaHH, a # KOHTpONF ~ 3a  JOTPHMAHHSAM  CIEHiAIbHUX
MIPOIECYATbHUX TapaHTill, mepeadadeHuX Ul HETOBHOMITHIX.

HonmatkoBuMu  (opMaMH y4acTi 3axXHCHHKA Y KPHMIHAJIBHUX
MPOBaDKEHHSAX WIOJO0 3aCTOCYBaHHS NPUMYCOBUX 3aXOIiB BHXOBHOTO
XapaKTepy MaroTh CTATH HE JIUIIE TPaJUIiiHI MpoLecyaibHi Oii, OB’ A3aHi
3 MOJAHHSAM KJIOMOTaHb, YYacTIO Y JONUTaX YM OCKAp)KEHHSM PIilleHb,
a ¥ akTHBHA [iSUTBHICTH, CHPSAMOBAaHA Ha OOTPYHTYBaHHS OUITBHOCTI
HE3aCTOCYBaHHS HAUOLIBII CYyBOPHUX 3aXOIIB.

[NepenyciM 3aXUCHUK IOBHHEH OpaTH y4acTh Y BCTaHOBJICHHI YMOB
JKHUTTS Ta BUXOBAaHHS HEMIOBHONIITHBOTO, HOr0 CIMEHHOTO OTOYCHHS, PiBHS
PO3BUTKY, BIUIUBY OAaThKiB, OJJHOJITKIB Ta IHIIMX Jopocinx ocib. Came mi
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00CTaBMHM BIJMTOBIHO JI0 KPUMIHAJIBHOTO 3aKOHOJABCTBA IiJUIATAIOTH
000B’SI3KOBOMY BpaxXyBaHHIO TIiJT YaC BUPIMICHHS TUTAHHS MIPO 3BiITbHCHHS
HEMOBHOJIITHBOTO BiJl KPUMIHAIBHOI BiAMOBINAIbHOCTI, 3aCTOCYBaHHS
IIPUMYCOBHUX 3aXO[iB BUXOBHOTO XapaKkTepy UM NMPH3HAUYEHHS ITOKapaHHSI.
ToMy 3axMCHHK Ma€ iHII[IFOBaTH BHUTPEOYBAHHS XapaKTEPUCTHK i3 Miclis
HaBYaHHS, NMPOXXUBAHHS, MPOXOHKEHHS NpoOaliiHUX Mporpam, MOBiIOK
PO CKJIAJ CiM’i, CTaH 370POB’sl, MaTePiaIbHO-TTOOYTOBI YMOBH, & TaKOX
IHIIMX MarepiaiiB, SIKi MOXYTb MiJTBEPJUTH MOXIJIMBICTb BHIIPABIECHHS
HEMOBHOJIITHROTO 0€3 130JIAI1iT B/l CyCITiIbCTRA.

BaxsmBoro  (opMoro ydyacTi 3axXMCHHKAa € W IHII[IFOBaHHS
MIPOBEJICHHST TICHXOJIOTIYHUX, MCHXOJOTO-MEearoriyHiX Ta COLIaJbHO-
TICHXOJIOTIYHUX JIOCITi/PKEHb HETIOBHOJIITHROTO. Y 0araTboX BUMaJIKax came
BUCHOBOK IICHXO0JI0Ta abo crerianicra y cdepl qUTS40ro po3BUTKY MOXKE
CBIAYMTH NP0 MiABUIIECHY HABIIOBAHICTh, 3aJEXKHICTh BiJ] aBTOPUTETY
JOPOCJINX, HEIOCTaTHIH pIBEHb KPUTHYHOTO MHCJICHHS, HAasBHICTh
TICHXOJIOTIYHOT TpaBMaTH3aIlll Y1 CKJIAIHUX CIMEHHUX 00cTaBUH. Taki maHi
MaloTh iICTOTHE 3HAYEHHS JUISl OLIIHKK POJIi HEMOBHOJITHBOTO Y BYMHEHHI
JUSIHHS, CTYNEHsS HOro YCBIJIOMJICHHS Ta MOXJIMBOCTI BHUIIpaBIICHHsI 0e3
3aCTOCYBaHHS CYBOPHX 3aXO/IiB.

Oxpemoro (opMor0 yuacTi 3aXMCHMKAa Mae OyTH MiJrOTOBKa
aNbTEPHATHBHOI IPOrPaMH PeCOLiami3alii HeMOBHOMITHBOT0. MeThes mpo
MOXJIMBICTh 3alIPOIIOHYBATH CyAy HE JIMIIE KPUTUKY OOpaHOro 3axomy,
a U KOHKPETHUH TIaH BUXOBHOTO BILIMBY: NIEPEIaHHS I11]1 HATJISA OaThKIB,
3aJy4eHHS A0 IICUXOJIOTIYHOI JOIOMOTH, YdYacThb Yy COLialJbHUX a0o
OCBITHIX IporpaMax, CHOPTHBHHX CEKIisX, pOOOTI 3 HACTaBHHKOM YU
neaaroroM. Takuil minxig D0O3BOJISIE 3pOOUTH TMO3MILII0 CTOPOHU 3aXUCTY
OLITBII KOHCTPYKTHBHOIO Ta TIEPEKOHIMBOIO.

JIoUiabHO TAaKOXK Tepea0aunTd Y4acTh 3aXHUCHUKA Y BUPIMICHHI
MIUTaHHA TIPO TIOKJIAIeHHS OOOB’S3Ky Ha OKpeMy oco0y 3MiiiCHIOBaTH
HarJisi 3a HEMOBHOJNITHIM a00 MPOBOAWTH 3 HHUM BHXOBHY poOOTYy. Y
0araTbOX BHIAJKAX CaMe 3aXHCHHUK MOXKE IHIMIIOBATH 3aJTydeHHS
KOHKPETHOT'O [lejarora, HaCTaBHHUKA, ICUX0JI0Ta, POINYa UM IpeJICTABHIKA
TpOMAJCHKOi OpraHizamii, sIKi peajpbHO 3[aTHI MO3UTHBHO BIUIMHYTH Ha
TIOBEIIHKY HETIOBHOJITHEOTO. OCOOIMBO IIe aKTYalbHO y BHITAKaX, KON
ciM’sl He BHKOHYE HAJICKHUM YMHOM BUXOBHHX (YHKIIH abo cama mae
HEeTaTUBHUH BIUIMB Ha TUTHHY.

Ie omniero BaxxIMBOIO (POPMOIO YUACTI 3aXMCHHAKA € KOHTPOIb 3a
JOTPUMAaHHSM  TpaB  HEMOBHONITHROTO TiJg  dYac  mepeOyBaHHS
y CIelialbHUX HaBYaIbHO-BUXOBHHX ycTaHOBax. HampaBneHHs 10 Takol
yCTaHOBH (DaKTUYHO TIOB’si3aHE 3 ICTOTHUM OOMEXEeHHSIM CBOOOIM
TIepecyBaHHs, IIpaBa HA CiMEWHe CITIJIKYBAaHHS Ta IHIINX OCOOMCTHX IpaB,
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a TOMY 3aXHCHHK ITOBHHEH MAaTH MOXIIMBICTh IHII[IOBATH MEPETIIs
JOIUTBHOCTI  MOAAJbIIOro mepeOyBaHHS 0cOOM B Takiii ycTaHOBI,
MePEBIPATH YMOBH YTPHUMAHHS, 3BEPTATUCS 31 CKapraMy MO0 MOPYILICHHS
MpaB JUTHHU Ta TOAABATH KIOMOTaHHS MpPO JOCTPOKOBE MPUIMHEHHS
3axo/y.

Kpim TOro, BaxkianBoro (GOpPMOIO ydacTi 3axWCHHKAa Mae OyTH
OCKap>KCHHsT  BHMAJKiB, KOIM JI0O HEMOBHONITHROTO  (paKTHYIHO
3aCTOCOBYIOTHCSI OUTBII CYBOPi 3aXOI¥, HiXK I BHILUIMBAE 3 XapakTepy
BUUHCHOT'O JisSIHHS, OT0 BiKy, MOBEHIHKH Ta 0cooucTocTi. Oco0IHMBO 118
CTOCYETBCSI CHTYaIliif, KOJIM A0 OCi0, SKi HE JOCSATIIM BiKYy KPHMiHAJIBHOT
BIJIMOBIIAJILHOCTI, 3aCTOCOBYKOTHCS 3aXOJW, CIIBMIpHI 3 THMH, IO
MIPU3HAYAOTHCS HETIOBHOJITHIM, SIKi BJKC BH3HAHI BUHHHUMH Y BUMHCHHI
KPUMiHaJILHOTO TIPABOIIOPYIIICHHSI.

Oxpemoro (opMoOI0 yyacTi 3aXMCHHMKa Ma€ CTaTH KOHTPOJIb 3a
MPaBWIBHICTIO BU3HAYCHHSI TIPOIECYATBHOTO CTATYCY HEMOBHOMITHROTO. Y
YMHHOMY 3aKOHOJIAaBCTBI BIJICYTHI €IMHHMH MiAXiI J0 Ha3BU Ta 3MICTY
cTaTycy 0coOu, sika BUNHHIIA CYCITIIFHO HeOe3eYHe JisIHHS JI0 TOCSTHEHHS
BiKy KpHUMIHAJILHOT BiJOBigabHOCTI. Lle cTBOpIOE MpakTUuHi TPyAHOLI],
OCKIUJIBKM B PI3HUX HOpPMax BHKOPHCTOBYIOTHCSI Di3HI (DOPMYIIOBaHHS:
«HETOBHONITHIN», «MaJONiTHIN», «ocoba, siKka He Jocsria BiKy
KPUMIHAJILHOT BiJIIOBIZabBHOCTI», «HENOBHOJITHS 0co0a, sika BUMHWIIA
cycniibHO HeOe3le4yHe MisHHSI». 3a TakKuX YMOB 3aXMCHUK TOBUHEH
HAMOJATaTA Ha BHU3HAHHI Takoi 0COOM CaMOCTIHHUM Cy0’e€KTOM
KPUMIHAJILHOTO TIPOBA/PKEHHS 31 CHEliaIbHUM TPOIECyaIbHUM CTATyCOM
Ta BiNOBIIHUM 0OCSITOM IIpaB.

Came ToMy BaxInMBOIO ()OPMOIO ydacTi 3aXMCHHUKA € IHII[IFOBAHHS
BU3HAYEHHS Ta  PO3LIMPEHHS IMEpeliKy MpolecyalbHUX  IpaB
HEMOBHOIIITHROTO, SAKUH HE HOCST BiKy KPHUMIHAJIBHOI BiAIOBINAIBHOCTI.
Mnetbest Ipo MpaBO 3HATH, Y BUMHEHHI SIKOTO CYCIINBHO HeGe3MeuHoro
HOiTHHS HOro Mmimo3pIO0Th, MpaBo OyTH BHCIYXaHWM, IIpaBO Ha
O3HAOMIJIGHHS 3 MarepialaMd MpPOBADKEHHSA, IOJAHHS  JOKa3iB,
3asBJICHHS BIOBOZIB, OCKap)KEHHS pilleHb, a TaKOXX TMpaBO Ha
KOH(]IJICHI[IfiHE CIIJIKYBaHHS 13 3aXMCHUKOM JIO T[OYaTKy Mepiiol
TIPOIECYAIBHOI ii. Y Cy4acHOMY 3aKOHO/IaBCTBI Ili MUTaHHS BPETYIhOBaHi
(parMeHTapHO, IO ICTOTHO YCKIIAIHIOE Peai3allifo MpaBa Ha 3aXHCT.

JonmaTkoBOTO 3HAa4YEeHHs HAOyBa€ y4acTh 3aXMCHHKA y BUPIMICHHI
MUTaHHS PO MOMEHT HOTO JIONYCKY J0 MpoBapKeHHs. HuHI Ha mpakTuii
aJBOKaTa HEpiJKO 3ally4aloTh JIMIIE Ha 3aBepIIabHOMY eTari, KOJH
HEMOBHONITHROMY Ta HOTO 3aKOHHHMM IIPEJCTABHUKAM YK€ HaIaloTb U
O3HAOMJICHHSI KIIOTIOTAHHS IIPO 3aCTOCYBaHHS IPUMYCOBHX 3aXOJIiB
BHXOBHOTO XapakTepy Ta MaTepiany po3ciigyBaHHSA. Takuil mimxin
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(akTHYHO T1030aBJslE CTOPOHY 3axXHCTYy MOXIIMBOCTI BIIMBAaTH Ha
30MpaHHs J0Ka3iB, MEpeBipKy Bepcii, iHIIIIOBaHHS €KCHEepTHU3 UM y4acTh
y TpOLECYaBHUX AisX. Y 3B’SI3KY i3 IIMM 3aXMCHHUK Ma€e OyTH 3aTydeHHH
i3 MOMEHTY (aKTHYHOTO JOCTaBJICHHS IUTHHH JO OpraHy mnodjiuii abo
BHECeHHs Bimomocteii 1o €PJIP.

OxpeMMM  HampsIMOM  [JSUTBHOCTI  3aXMCHHKa € TepeBipKa
3aKOHHOCTI 3aCTOCYBaHHS /0 HEMOBHONITHHOIO TaKOTO CHENialbHOTO
3ax0Jly 3a0e3Me4YeHHs] KPUMIHAIBHOTO MPOBAPKEHHS, SIK MMOMILIEHHS 110
MpUAMaIbHUKA-PO3NOIUIBHAKA ISl JUTeH. Y 1bOMYy BHIIQJIKy 3aXHUCHHUK
Mae He JIMIIE 3arepedyBaTy MPOTH HAsBHOCTI PU3MKIB, Mepe0adyeHnx CT.
177 KIIK VYkpainu, a ¥ JOBOJUTH HEBIINOBIAHICTh TaKOTO 3aXOJy BIKY
JMUTHHYU, 11 TOBEIiHIl, CIMCHHHM YMOBaM, BiJICYTHOCTI CXHJIBHOCTI JI0
IIEPEXOBYBAaHHs YU BIJINBY Ha IHIIAX y‘{aCHI/IKiB IMPpOBAIKECHHA. 21)'[5[ ObOro
aJIBOKaT MOKXE BHUKOPHUCTOBYBATH XapaKTCPUCTHKU 3 MiCLIf{ HaB4YaHHS,
JIOKYMEHTH TIPO CKJIaJ] CiM i, MEIMYHI AOBIIKK, BIJOMOCTI ITPO YCIIIIHICTB,
NIOBEIIHKY Ta IHIII MO3UTUBHI JaHi PO HEMIOBHOITHHOTO.

e oxnniero popMoro yuyacTi 3aXMCHHUKA € TIepeBipKa BiIOBIIHOCTI
KJIOIOTAHHS IIPO 3acTOCYBaHHA IPUMYCOBHUX 3aXOJiB BHXOBHOTO
XapakTepy BUMOTaM 3aKOHY. 3aXMCHUK [TOBHHEH OLIHIOBaTH, Y MICTHUTh
Take KJOIMOTAaHHA BCI HEOOXigHi BIZOMOCTI, YM HAJICKHUM YUHOM
00rpyHTOBaHO HEOOXIJHICTh 3aCTOCYBaHHSI KOHKPETHOTO 3aXOiy, UM He
MOPYILIEHO BUMOTHU IOJO MiACYJHOCTI Ta MPOLECYaILHOrO OQOPMIICHHS
MaTtepiaiiB. 3a HAIBHOCTI MOPYILEHB aIBOKAT Ma€ HIIIFOBATH TOBEPHEHHS
TaKOTO KJIOMOTaHHS IPOKYPOpY.

BaxmBOIO € TaKoX y4acTh 3aXUCHHUKA y BHPIIICHHI MUTAHHSA PO
JOCTPOKOBE IPHUITMHEHHS 3aCTOCYBAaHHS NPUMYCOBHX 3aXO[iB BUXOBHOTO
xapakrepy. SIKIIO TMOBeIiHKa HENOBHONITHHOTO CBITYUTH IPO HOTO
MIEPeBUXOBAaHHS, aIBOKAT MOXE IHIIIFOBaTH 3BEPHEHHS [0 CYAY
3 KJIOMOTaHHAM IIPO JOCTPOKOBE 3BIIBHEHHS Bill 3aX0AY, JOJYYHBILH JO
HBOTO XapaKTePUCTHKH, JOKYMEHTH IIPO YCIIIIHICTh HABYaHHS, IOBEIIHKY,
CTaBJICHHS 10 Ipalli, pe3yJIbTaTH IICUXOJIOTIYHOT pOOOTH Ta IHIII BiIOMOCTI,
10 TiATBEPIKYIOTh TIO3UTHBHI 3MiHU B OCOOMCTOCTI AUTHHH.

[IpoBenene mocimimKeHHS Aa€ IMiICTaBU AIWTH BUCHOBKY, III0 YIacTh
3aXUCHUKA Y KPUMIHQJIBHUX MPOBADKEHHAX IIOJ0  3aCTOCYBAaHHS
MPUMYCOBHX 3aXOJiB BHXOBHOTO XapakTepy HHHI He 3abesmedeHa
HaJIOKHUM  HOPMATHBHHM  pErymioBaHHAM. [lompm  3akpirsieHHS
000B’s13k0BOI yuacTi 3axucHuKa, unHHNN KIIK Ykpainn He BH3Hadae aHi
TIOBHOTO 00CATY H1OT0 TOBHOBa)KEHB, aHI OCOOIMBOCTEH y4acTi y Ciigumx
(po3WIyKOBHX) Ta  IHIOMX MPONECYAIbHMX  [isIX 32  ydYacTio
HEMOBHOITITHROTO, SIKUH HE TOCAT BiKy KpUMIHAIBHOI BiIMOBINaIEHOCTI 200
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IIO/I0 SIKOTO IUIAHYETHCSI 3aCTOCYBAaHHS IMPHMYCOBHX 3aXOJiB BUXOBHOTO
Xapakrepy.

[epenyciMm moTpeOye BIOCKOHAIEHHSI MUTAHHS MPOLECYATLHOTO
cratycy Takoi ocobu. HoruteHo momoBHUTH KIIK VYkpainu okpemoro
crarrero 498-1 «HemoBHOMITHS 0co0a y KpHMIiHAJIBHOMY IPOBa/DKEHHI
I0/I0 3aCTOCYBaHHS 10 Hel MPHMYCOBHX 3aXOJliB BUXOBHOTO XapakTepy»,
y SKii BU3HAYMTH MpaBa Ta 0OOB’S3KH HEMOBHOJITHBOTO, SKHH BUYMHHB
CycHiIbHO HeOe3Ne4He JisHHS [0 JOCATHEHHsS BIKy KpHUMiHAJIBHOI
BIIMOBINAILHOCTI. Y Iili HOpPMI CiJ MepeAOaYuTH MPaBO Takoi 0COOU
3HATH, y BUMHEHHI SKOTO MAisSHHS 1i ITiJI03PIOIOTh, NPAaBO Ha 3aXHCHHKA,
KoH(IJCHITIITHEe MOOAYEeHHS 3 HUM JIO MEPIIoi MPOIeCyabHOI [il, IPaBo
OyTH BHUCIYXaHOIO, ITOJIaBaTH JIOKa3H, 3asBIISTH KJIOMOTaHHS 1 BiJIBOJIH,
03HaHOMITIOBATHCS 3 MaTepiajaMH MPOBaPKEHHS, OCKap)KyBaTH PillIEHHS
Ta OpaTH y4acTh y INpOLECyalnbHUX HifX.

Kpim TOro, AOLIIBHO YTOYHHUTH MONOKeHHs 1. 2 4. 2 cT. 52 KIIK
VkpaiHu, nepenOauuBIIM, IO Y4YacTh 3aXUCHUKA Yy KPUMiHAJIBHOMY
NPOBA/PKEHHI I0JI0 3aCTOCYBaHHS INPHUMYCOBHUX 3aXOJiB BHXOBHOTO
Xapaxkrepy € 0OOB’S3KOBOIO HE JIMILE 3 MOMEHTY BCTaHOBJEHHsS (akry
HEMOBHOJNITTA, a 3 MOMEHTY (JaKTU4YHOTO 3aTpUMaHHS JWTHHH, 11
JIOCTABJICHHS JI0 OpraHy mnouiiii abo BHeceHHst Biomocteii 1o €PJIP. Lle
JIO3BOJIUTDH 320€3MEUNTH peajbHy, a He (opMalibHy peanizallito mpaBa Ha
3aXUCT 1 BUKIIOYMTH BHIIAJKH, KOJM aJBOKAT 3aJIy4aeThCs JHILE Ha
3aBepIIAILHOMY €Talll JI0CYI0BOTO PO3CIiIyBaHHS.

[otpebye nonosuenns # cr. 499 KIIK Ykpainu. JlouineHo npsMo
nepeadaynTd MpaBO 3aXMCHUKAa OpaTH ydyacTh Yy BCIX  CHIJUUX
(pO3LIYKOBHX) Ta MPOLECYaTIbHHUX AisX 38 Y4aCTIO HEIOBHOJITHROT'O, LII0JI0
SAKOTO IUIAHYETBCS 3aCTOCYBAaHHS IPHMYCOBHX 3aXOIiB BHXOBHOTO
XapakTepy, 30KpeMa IIiJ dYac HOMNHTY, Ipex sBICHHS A BIi3HAHHA,
CIIIYOTO eKCIIEPHUMEHTY, OCBiyBaHHS, OTJISY, IPU3HAYEHHS EKCIEePTH3,
PO3IILY MUTAHHS PO ITIOMIIIEHHS 0 IPHHMAaIbHUKA-PO3NOAITEHAKA JUIS
IiTel Ta IHOWMX AiH, sIKi MOXKYTh BIUIMBATH Ha TIpaBa i 3aKOHHI iHTEpecH
JMTHHU.

OxpeMoro HOpMaTHBHOTO 3aKPIIJICHHS MOTPeOye MPaBo 3aXUCHUKA
IHIIIIIOBaTH  TIPOBENEHHS  IICHXOJOTIYHOi, ICHXOJIOTO-TIEeAaroriyHofl,
TICHXIaTPUYHOI 200 KOMIIIEKCHOI eKCIePTU3H, a TaKOX MPaBO 3aIydaTH
CIIEIIiaiCTiB, IEHaroriB, IICHXONIOTIB, COI[ialbHUX  MpAI[iBHUKIB,
MIPEICTABHUKIB CIy)KOM y cmpaBax miTell 1 opradiB mpoOarmii s
OIIIHIOBAHHSA PIiBHSI PO3BUTKY AWTHHH, YMOB Ii JKUTTA, BIUIUBY CiMEHHOTO
CepeloBHIIa Ta MOXIIHMBOCTI BUIIPaBJICHHS 0Oe3 3aCTOCYBaHHS CYBOPHX
3axO0/IiB.
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JouinpHO Takox mepemdauntu y cr. 292 KIIK Vkpainu, mo
KJIOMOTaHHSl NP0 3aCTOCYBAaHHS IPUMYCOBUX 3aXOJiB BHXOBHOTO
XapaxkTepy NOBUHHO MICTHTHU He JIMIIE OMUC 0OCTAaBUH BUMHEHOTO MisSHHS
Ta 3aMpoNOHOBAaHMH 3axij, a ¥ BIJOMOCTI PO 0co0y HEMOBHOJITHBOTO,
Horo ciMeiiHe cepeloBHINE, YMOBH INPOKHBAHHS, PiBEHb INCHXIYHOTO Ta
IHTEJIEKTYyaJIbHOTO PO3BHUTKY, PE3yJbTATH IICHXOJIOTIYHHX JOCIHiIKEHb,
HasBHICTh YW BIJICYTHICTh PH3HMKIB MOBTOPHOI IEBIAaHTHOI ITOBEIIHKH,
a TakoX OOIPYHTYBaHHS HEMOXKJIMBOCTI 3aCTOCYBaHHS MEHII CYBOPHX
3axO0/IiB.

[ToTpeOye HOPMATHBHOTO 3aKPIMUICHHS 1 CICIliajibHAa COIliajbHA
JIONIOBiZIb IOA0 HEMOBHOJITHBOTO, SIKa IMOBHHHA OyTH 00OB’SI3KOBUM
JIOaTKOM JI0 KJIONIOTaHHS MpO 3acTOCYBaHHS NPUMYCOBHX 3aXOJiB
BUXOBHOTO Xapakrepy. Taka JONOBiJb Ma€ MICTUTH KOMIUIEKCHY
XapaKTepUCTUKY OCOOH, BiZIOMOCTI mpo ii ciM’10, HaBYaHHS, MOBEJIIHKY,
KOJIO CHIJIKyBaHHS, NICHXOJIOTIYHUH CTaH, PIBEHb COLiamizalii, a TaKkoX
NPOTHO3 100 HAHOLIBII €()EeKTUBHOTO CIOCO0Y BUXOBHOT'O BILIUBY.

He MeHImI BaxJIMBO BIOCKOHAIMTH monoxkeHHsS cT. 502 KIIK
VYkpainu, nepenbauuBIIM OUIBII AETANBHUI MOPSJOK JIOCTPOKOBOTO
IIPUIMHEHHS IPUMYCOBHX 3aXOJIB BUXOBHOTO XapakTepy. 30Kpema, CJlif
BU3HAUUTH MPaBO 3aXMCHUKA IHILNIIOBATH MUTAHHS IPO JIOCTPOKOBE
MPUNIMHEHHS 3aXO0Jy, ITOJIABAaTH BIJMOBIIHI KJIOMNOTAaHHS, OpaTH yd4acTb
y CYIOBOMY pO3IJIAI IOrO IHUTAHHA, JOJNy4YaTH XapaKTePHCTUKH,
BHUCHOBKHM TICHXOJIOTIB, TEAaroriB, COIIAJIbHUX MpAaIliBHUKIB Ta iHII
MaTepiajid, 10 MiATBEP/PKYIOTh IO3UTUBHI 3MIHM B IOBEIIHIl
HETIOBHONITHBOTO.

Kpim Toro, nouiibro nependaunti B KIIK Ykpainu okpemy HOpMY,
BIJIMOBIIHO 10 $IKOi HANpaBJICHHS HEMOBHOMITHHOTO [0 CHeLiaIbHOT
HaBYaJIbHO-BUXOBHOI YCTaHOBH JIOIYCKA€THCS JIMIIE 32 YMOBU JIOBEICHHS
HEMOJKIJIMBOCT] HOT0 BUIIPABJICHHS HUIIXOM 3aCTOCYBaHHS MEHII CyBOPHX
3axoniB. Y TakoMy pasi cya Mae OyTH 3000B’s3aHUII OKpEMO MOTHBYBATH,
YoMy TepelaHHs IIiJl Hariiag, OOMEXEHHS O3BULIA, 3alydeHHS 0
COLIANBHUX ITPOTPaM YH 1HII (OPMH BUXOBHOTO BILIMBY € HEJOCTATHIMHU.

3aranmoM  yOOCKOHAJNCHHA  KPHUMIHAIBHOTO  IPOLECYaTbHOTO
3aKOHOJABCTBA Yy Hii YacTWHI Mae OyTH CIIpsIMOBaHE Ha 3a0e3MedeHHs
peanpHOi  y4acTi 3axXWCHHKA, PO3MMPEHHS WOr0 TMPOIECYalTbHIX
MOXIIMBOCTEH, IIOCHJICHHS TapaHTiii TnpaB HENOBHONITHBOTO Ta
BIIPOBADKEHHS 1HAMBIAYaTi30BaHOTO MIOXOMy A0 BHUOOPY IPHUMYCOBHX
3aXO0JIiB BUXOBHOTO XapakTepy.

VY HaykoBiil niTeparypi emalli 4acTille BUCIIOBIIOETHCS MO3UIIIS
mpo HEOOXiMHICTh 3alpOBaKCHHS CIIeIliamizaiii aJBOKaTiB, sKi
3IHCHIOIOTh 3aXWCT HETOBHOJITHIX Y KPHMIHAJIBHOMY IPOBa/KEHHI.
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Takuli migXil BHIAETBCA IIUTKOM BHIIPABJAHWM, OCKUIBKH YYacTh
Yy TPOBADKEHHSX IIOAO 3aCTOCYBaHHS MPHUMYCOBHX 3aXOJiB BUXOBHOTO
XapakTepy NmoTpeOye He JHIle 3HAHHS KPUMIHAIBHOTO Ta KPUMIHATBHOTO
MPOLECYaANbHOTO 3aKOHOJAaBCTBA, a il BOJIOMIHHSA OCHOBAMH JUTSYOL
IICUXOJIOTIi, TEJAaroTiKH, BIKOBOi IICHUXIaTpii, IOBCHAIBHOI IPEBEHILII,
mpo0aiiii, ciMeHHOTO TIpaBa Ta 0COOIMBOCTEH KOMYHIKAI{ 3 JITHMH.

HenoBHOMITHIN yYacHHK KPHUMIiHAJIBHOTO MPOBA/KEHHS 4acTo He
3ATHUH IIOBHOIO MipOIO0 YCBIJOMIIIOBAaTH 3MICT TpONECyaJbHUX [,
OLIIHIOBATH HACJI/IKY BIIACHUX MOSICHEHb YU TPOTUCTOSITH MCUXOJIOTTIHOMY
BIUIMBY 3 OOKy mopociux ocib. Came TOMy a/JBOKaT, SIKMH Oepe ydacTb
y TaKUX [POBA/DKCHHSX, MOBHHEH YMITH He JHiie (HOPMaIbHO
peai3oByBaTH MPOIECYasbHi MpaBa, a i BCTAHOBIIOBATH IICHXOJIOTIUHHIT
KOHTaKT 13 JWTHHOI, BHUSBISTH O3HAaKM HABIIOBAaHOCTI, CTpaxy,
MICHXOJIOTIYHOT TpaBMaTH3aIlil, 3aJe)KHOCTI BiJ OaThKIB abo0 IHIIMX
JOPOCIMX 0Ci0, a TaKO)K HAJIeKHUM UYWUHOM pearyBaTW Ha BHIAJKH
NOPYIIEHHS PaB HEITOBHOJITHHOTO.

Y 3B’A3Ky 13 MM JOLUIBHUM BHJAETHCS 3alPOBADKCHHS Ha
3aKOHO/IaBYOMY pIBHI BHMOIM TMpO Te, IO YYacThb 3aXHUCHHUKA
y KpUMIHQJBHUX  MPOBA/DKEHHAX  I[IOJ0  HENOBHONITHIX  MOXe
3IIHCHIOBATUCS JIMIIE aJIBOKATAMU, SIKI MPOMIIUIM CIELiaIbHY IiJrOTOBKY
y cdepi 1oBeHaIbHOT tocTullii. Taka miAroToBKa Mae OXOILTFOBATH TUTAHHS
MICUXOJIOTIi JUTSYOrO BIKY, OCOOJMBOCTEH JOINHUTY HEMOBHOMITHIX,
MDKHapOJIHHUX CTaHJAPTIB 3aXUCTy MpaB IWTHHH, JiSUTBHOCTI OpraHiB
npoOartii, comialpHUX CIIyX0, TOPSAKY MPOBEICHHS MCHXOJIOTIYHHX
1 MCHXIATPUYHUX EKCIIEPTH3, a TaKOX OCOOIMBOCTEH 3aCTOCYBaHHs
IIPUMYCOBHUX 3aXO/IiB BUXOBHOTO XapakTepy.

Kpim Toro, ouijapHO mepeadauynuT CTBOPEHHSI OKPEMOTO PEECTPY
abo cmemiamizamii IOBEHANBPHHX AaJBOKATIB Yy CHUCTeMi Oe3oriaTHOI
MIPAaBHUYOI JTOTIOMOTH Ta aJBOKaTCHKOTO caMOBpsityBaHHs. Lle mo3BonuTh
320e3MeYnTH y9acTh Y TaKUX MPOBAKEHHAX caMe THUX 3aXHCHHUKIB, SKi
BOJIOAIFOTH HEOOX1THIMHY 3HAHHSAMH Ta IPAKTUYHAMHI HABUYKAMH, 2 TaKOX
CIIpUATAME OINBII SAKICHOMY 3a0€3IEUCHHIO MPaB Ta 3aKOHHUX IHTEPECiB
HEMOBHOJTITHIX.

3.4. Y4acTp 3aXMCHHUKA Y KPHUMIiHAJIBHOMY NPOBa/JKeHHI
LI00 OKPeMOi KaTeropii ocid

HeoOximHicTh MOCTIDKEHHS YYacTi 3aXUCHUKA y KPUMIHAJIBLHOMY
MIPOBa/DKEHHI 11010 OKpeMoi KaTeropii ocid oOymMoBieHa THUM, IIO Taki
MIPOBAKEHHSI TTOETHYIOTh Y c001 HEOOXiMHICTh 3a0€3MeUCHHS 3arabHUX
3acajl KpUMIHAJIBHOTO TPOIECY Ta OJHOYAcHE AOTPHMAHHS CIEmialbHUX
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rapaHTiif, OB’ A3aHMX 13 IpodeciifHuM, CITy’>kKOOBHM 200 KOHCTHTYLIITHUM
CTaTycoM OKpeMHX cy0’ekTiB. MneThest mpo HapoTHuX nemyTatiB YKpainu,
CyIUIiB, aJBOKaTiB, NPOKypopiB, YIOBHOBaXxeHOro BepxoBHoi Panmu
VYxpainu 3 mpaB JaronuHU, KaHauaaTiB 'y Ilpesunentn Ykpainu, genyrariB
MICIIEBUX paJ Ta iHIMX 0ci0, mepelnik skux Bu3HadeHo y cr. 480 KIIK
VYxpainu. OcobauBHil MOPSAAOK KPUMIHATBHOTO HMPOBAKEHHS OO0 IIMX
cy0’eKTIB TOKIMKaHWH HE CTBOPIOBATH HEOOIPYHTOBaHI IpHBijeEi,
a 3a0e3mevyBaTH  HE3AJCKHICTh  IXHBOI  JISUTBHOCTI,  3amoOiraTu
HEeMpaBOMIpPHOMY THCKY Ta TapaHTyBaTH Oe3IepellkoHe BHUKOHAHHS
npodeciiiHnx QyHKIIIH.

CyTHICTh KPUMIHAJIBHOTO MPOBA/PKEHHS MIOJ0 OKPEMOl KaTeropii
oci0 monsrae y BCTAHOBIIGHHI CHENiabHUX MPOLECYabHUX MPaBHUIIL, SIKi
CTOCYIOThCSI TOBIZIOMJIEHHST TIpO  Mif03py, 3aTpUMaHHs, OOpaHHs
3a11001)KHOT0 3aX0/y, IPOBEICHHS OOLIYKY, OISy, THMYACOBOTO AOCTYILY
JI0 pedel 1 JIOKYMEHTIB, 3aCTOCYBaHHS HETVIACHUX CIIUMX (PO3IIYKOBHX)
Jiif Ta IHIMX NPOLECYaIbHUX 3aXOiB, 3JaTHUX OOMEKYyBaTH IIpaBa
it cBoOomm ocobu. s Takux MpoBaPKEHb XapaKTEePHUM € YCKJIaIHEHHH
MOPSIIOK  YXBaJIGHHSI MPOLECYabHUX PillleHb, HEOOXIJHICTh OJICpIKAHHS
3roJ¥ BIJNOBIIHUX JIEPKABHUX OpraHiB abo opraHiB mpodeciiHoro
CaMOBpSyBaHHs, a TaKOX  IIJIBHIIEHI BUMOTH 10  CYO’ €KTIB,
YIIOBHOBKEHUX 3JIMCHIOBATH MOBIIOMIICHHS MPO Tif03py. 30Kpema,
MOBIJOMJICHHS TIPO TMiJI03py HApPOAHOMY [emyTaTy, CYAIi, aJBOKaTy,
VYnoBHoBaxxeHOMY BepxoBHoi Pagu Ykpainu 3 1paB JIFOIMHU, KaHAUIATY
y Ipesunentn Ykpainu ta iHIIMM Cy0’€KTaM MOXKe OyTH 31iCHEHO JInIIe
CHeLiabHO  BU3HAYEHHMH  IIOCAAOBUMHM  Oco0aMH,  IIEPEeBayKHO
I'enepanbHUM poKypopoM YKpainu abo Horo 3acTyIHUKOM.

Crnenugika ydyacTi 3aXMCHUKA y KPUMIHAJIBHOMY TPOBAJKECHHI
[IOJI0 HAPOAHOTO JermyTaTta YKpaiHM 3yMOBJIEHa HacamIiepe] HasBHICTIO
CIIEIiaTbHIX TapaHTill AeMyTaTChKOI JiSUTBHOCTI Ta OCOOIMBOTO MOPSAKY
MIPUTATHEHHS TaKol 0COOM 0 KPUMIHAIBHOI BiAMOBINANBHOCTI. 3aXUCHHUK
Yy TAaKUX MMPOBADKEHHAX MAa€ He JIMIIEe BUKOHYBATH TPaJULiiHy (QYHKIiIO
MPaBHAYOI JOIMOMOTH, a i KOHTPOJIOBATH [OTPUMAHHS CHeEHiaJbHOI
MpOIeAypH TOBIMOMJICHHS TIPO IMiJ03pYy, 3aTpUMaHHA, OOpaHHS
3armo61>KHOTO 3aX0/1y, TPOBEACHHS OOIIYKY Ta IHIINX MPOIeCyalTbHIX Mii.

IlepemyciM  3aXWCHHK  TIOBHHEH  TEPEBIPATH  3aKOHHICTH
TIOBIIOMJICHHSI HAPOJIHOMY JAEMyTaTy mpo mimo3py. Bigmosimao mo KIIK
VYKpalHd NMHUCEMOBE IMOBIIOMJICHHS NP0 MiZ03Py HAPOAHOMY JIEIyTaTy
MOXKe 3ilicHIoBaTH nutie | enepansHmii mpokypop abo ocoda, sika BUKOHYE
Horo 060B’A3KM. SIKIIO MOBiOMIICHHS BPYYEHO IHIIMM TPOKYPOPOM HUH
CNIYMM, [¢ TOBHHHO PO3MIISNATHCA SK ICTOTHE IOPYIICHHS BHUMOT
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KPHUMIHAIBHOTO MPOLECYaTbHOrO 3aKOHY Ta MiACTaBa IJIs OCKAPKEHHS
BiJIMTOB1THOT T T03PH.

OkpeMy yBary 3axMCHHK Ma€ MPUAUIATH MHTAHHSIM 3aTPUMaHHSI
HApOJHOTO AenyTara. Xo4a Micis BHeceHHs 3MiH 1o KonctuTyii Ykpaian
JieTyTaTcbka HEJIOTOPKaHHICTh Oyia iCTOTHO oOMeXeHa, Iie He O3Hayae
MOBHOTO CKacyBaHHs CIHEIiaIbHUX TrapaHTii. 3aXWCHUK TOBHHEH
MIEPEBIPATH, UM ICHYBaJIM 3aKOHHI IiJICTABH IS 3aTPHUMaHHS, YA HE MaJo
Miclle (paKTU4YHE 3aTPUMaHHS 0€3 HAIeKHOro O(GOPMIICHHS, YH OYJI0
CBO€YACHO 3a0e3Me4eHo JIOCTYII A0 aJBOKaTa, Y He MEPEeBHIIEHO CTPOKH
TpUMaHHs 0e3 pillieHHsI Cy/y. Y BHMAJKY BUSBICHHS MOPYIICHb 3aXHCHUK
Ma€ CTABUTH MUTAHHS MPO HE3aKOHHICTh 3aTPUMAaHHS, HEIOMYCTUMIiCTh
OTPHMAaHHMX JJOKa3iB Ta HEOOXIHICTh HETAWHOTO 3BIIEHEHHS 0COOU.

OcobnmuBoi cnemudikn HaOyBae ydacThb 3aXHMCHHKAa i 4ac
NPOBEJCHHS OOUIYKIB Yy CIy)XOOBHUX MNPHUMIIIEHHIX, NPUHMANbHSIX,
TPAHCTIOPTHUX 3ac00ax, )KUTJI HAPOJHOTO AENyTara, a TaKOXK LI0J0 HOTOo
€JIEKTPOHHUX HOCITB iH(opMallii, TenedoHiB, JTUCTyBaHHS Ta JTOKYMEHTIB.
3axMCHUK MOBUHEH MEPEBIPATH, YU MICTUTh YXBaja CIITY0TO CYA/ YiTKU
Nepesik MpeAMETIB 1 JIOKYMEHTIB, SKI [O3BOJICHO BiJIIYKyBaTH Ta
BUJIy4YaTH, & TaKOXX UM HE BUXOJAATH IPABOOXOPOHHI OPraHHU 3a MeXi TaKoi
yxBaiu. OcoOniBe 3Ha4eHHS Ma€ KOHTPOJIb 32 HEAOMYIIIEHHIM BHIIyYCHHS
MaTepiajiiB, MOB’SI3aHUX 13 JEMYTATCHKOI JiSUIBHICTIO, 3BEPHEHHIMHU
rpoMagsH, poOOTOI0 3 BHOOPLIAMM, NAPIAMEHTCHKUMHU 3alMTAMH YH
KOMYHIKAII€I0 3 I[HIIMMU 0CO0aMH, SIKIIO 1€ HE CTOCYETHCS MpeaMera
JI0OKa3yBaHHS y KOHKPETHOMY KPUMiHAJIBHOMY IPOBAKEHHI.

VY NpoBaKeHHSX MIOAO0 HApPOIHOTO JeryTaTa 3aXHCHHK TaKOXK
NOBUHEH  BpAaxOBYBaTH  PH3MK  BUKOPHCTaHHSA  KPHMiHAJIBHOTO
nepeciiyBanHs sk 3aco0y momitTnuHoro Tucky. Came TOMy BiH Mae
OCOOJIMBO PETENbHO MEpEeBIpATH OOIPYHTOBAHICTH IIiO3PH, HASBHICTH
peanpHUX  JOKa3iB MPHYETHOCTI  JemyTata A0  KPUMIHAJIBHOTO
MPaBONOPYIICHHS,  BiACYTHICTHP  BHOIpKOBOrOo  miaxomy 3 OOKy
MIPaBOOXOPOHHUX OpraHiB Ta JOTPHUMAHHS HPUHIMITY PIBHOCTI CTOPIH.
VY pa3i HasgBHOCTI O3HAK IOJITHYHO MOTHBOBAaHOTO IIEPECIIiTyBaHHS
3aXUCHUK MOXeE ITOCHJIATHCS HA CTaHIAPTH CBPONMEWCHKUII Ccyn 3 mpas
JIOOMHA ~ IMOJO  HEJOMYyCTUMOCTI  BHUKOPHUCTaHHS  KPHMIiHAJIBHOTO
MIPOBAKEHHS VISl JOCSTHEHHS MO THYHUX LIUISH.

KpiM TOro, 3aXMCHUK HapOJHOrO JACIyTaTa Ma€ 3HAYHO aKTHBHIIIE
BUKOPHCTOBYBATH CICIiajbHI 3HAHHS, CICMIaliCTiB Ta EKCHEepTiB st
mepeBipkd  (piHAHCOBMX  JOKYMEHTIB, JeKiapamiid, eIeKTPOHHOTO
JMUCTYBaHHs, OU(POBUX JOKa3iB, aydio- Ta BiJeo3ammciB, MaTepialiB
HernmacHuX cuimuux (posmrykoBux) mid. lle moB’s3aHo 3 TuMm, 1O
OUTBIICTh KPUMIHANBHUX MPOBA/DKCHb MIOJ0 HAPOJHUX JICHYTaTiB
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CTOCYETHCS KOPYMIIHHUX, SKOHOMIYHUX a00 CITy>)KOOBHX KPUMIHATBHHUX
MPaBOMOPYIICHB, ¢ JOKa30Ba 6a3a € CKIaJHOK, 0araTOKOMIIOHEHTHOIO Ta
3HAYHOIO MipOIO ITOOYIOBAHOIO HA CICiaIbHUX 3HAHHSIX.

Oco0nuBHUil XapakTep MPOBaPKEHBb MIOJ0 OKPEeMOi Kateropii ocio
00yMOBITIOE i crieriGiky AiTBHOCTI 3aXHCHHKA. Moro pomb He
00MEXKY€EThCS TPAJUIIHHUM 3aMepeyeHHSIM MMiJ03pH Y MiATPUMAHHSIM
MO3MUINIi KIi€HTa. 3aXUCHUK Yy TaKMX KPUMIHATBHUX MPOBAPKEHHSX
MOBHHEH  OJHOYACHO  3abe3meuyBaTd  JOTPUMAaHHS  3arajbHHX
MpOleCyaNbHUX TapaHTii 1 KOHTPOIOBATH MOJCPXKaHHS CIE[ialbHOTrO
MOPSIZIKY, BCTAHOBJIEHOTO 3aKOHOM /TSI BiAMOBiHOT Kateropii ocib. Came
TOMY OJHHMM i3 KJIIOUOBMX HampsMiB HOro MisTIbHOCTI € TepeBipKa
KOMIICTEHIIiT Cy0’€KTa, sSKWH 3IMCHIOE TOBIIOMIICHHS TPO MiA03py,
NOTO/KYE KJIOMOTAaHHS YM MpPUMae PIllleHHs! MPO MPOBEIEHHS CIIAYMX
(po31IykoBHX) [il. SIKIIO Taki pillieHHs TPUHHSTI HEHANE)KHUM Cy0’ €KTOM,
e MoXke OyTH MIJCTaBOIO Ui BH3HAHHS JOKa3iB HEJOMYyCTHMHUMH Ta
CKacyBaHHsI BIINOBIJHUX MPOIECYaIbHUX PillIeHb.

Baromoro 3HaueHHs1 HaOyBa€e y4acTh 3aXMCHUKA Y MPOBaPKECHHSX
IIOJ0 AABOKATIB. Y TAaKMX BUMAJKaX BiH MAa€ KOHTPOJIOBATH JOTPUMAHHS
rapaHTiii aJBOKaTChKOI JisIbHOCTI, HAcaMIIepe]| OB’ I3aHHUX 13 3aXHCTOM
a/IBOKaTChKOI TA€MHUIN. 3aXMCHHUK IOBUHEH NEPEBIPATH, UM MICTUTh
yXBaja CIIAY0TO CYAIl YITKUHA IEpetiK JOKYMEHTIB, SKi JI03BOJICHO
BUJIyYHUTH, YU HE BUXOIUTH 0OCAT OOIIyKy 3a MeXi, BU3HAUCHI CyJOBUM
piueHHsM, 4n Oyna 3a0e3reueHa ydacTh MPEJCTABHUKA pajy aJBOKATIB
peTioHy, a TaKOX YM He 3/IHCHIOEThCS HE3aKOHHE BHITYUYEHHS MaTepiaiB,
IO CTOCYIOThCSI IHIIMX KII€HTIB ajgBokata. OcoOnuBe 3HAYEHHS Mae
I KOHTPOJIb 32 HEIOMYIIEHHSM JONUTY aaBOKaTa INOAO OOCTaBUH, SKi
CTAaHOBJIATH aJBOKATCHKY TAEMHULIO.

Y KpUMIiHAIBHHX NPOBA/DKEHHSAX MIONO CYALIB, HApOIHHX
JmemyTaTiB, KaHmunmaTie |y llpesmaentn VYkpaiHu, YTOBHOBa)XEHOTO
BepxoBHoi Pagu Ykpaiau 3 mpaB moauHA Ta iHIIUX 0cib 31 cremiaasHuM
CTAaTyCOM 3aXHCHHK MOBHHEH NPHIUIATH yBary JOTPHMaHHIO IPOLEIYp,
MIOB’S3aHMX 13 HAJaHHAM 3TOMM HAa MPHUTATHEHHSA OO0 KPHUMiHAIBHOI
BiZTIOBIIANBHOCT], 3aTpUMaHHS 4M apemT. Moro isnmbHICTE Mae GyTH
CIIpSIMOBaHA Ha MEPEBIPKY TOCTATHOCTI Ta OOIPYHTOBAHOCTI IIOJAHHS,
HasBHOCTI KOHKPETHHX JOKa3iB, SKi MiATBEPMIKYIOTH (DaKT BUYMHEHHS
KPHUMIHAJIBHOT'O IPABOIOPYIICHHS, @ TAKOX Ha BUSBJICHHS BUIAIKIB, KOJIH
OpraH  JOCYHOBOTO  pO3CIiIyBaHHS  HaMara€TbCsi  BUKOPHCTATH
KpUMiHAJIbHE TIPOBA/KEHHS SK IHCTPYMEHT IMOJIITHYHOTO, TpodeciitHoro
YH {HIIOTO BILJIMBY.

@OyHKLIT 3aXMCHAKA Y TaKUX MPOBADKEHHAX € 3HAYHO IIHPIIMMH,
HDK Yy 3aralbHOMY MOPSAKY. BOHM OXOIUTIOIOTH HE JIMIIE KIACHYHY
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3axucHy  (QyHKIIO, a W QYHKIII0  IpOIECcyalbHOro  KOHTPOJIO,
rapaHTyBaHHS  HE3aJEXKHOCTI  0ocoOM,  3amo0iraHHs  BTPYYaHHIO
y BUKOHaHHs TpodeciiHuX OO0OB’A3KIB Ta 3abe3medyeHHs 30epeskeHHs
CIeIiaTbHO OXOPOHIOBAHOT 3aKk0HOM iH(opMarrii. OcoOIHBO I1e CTOCYETHCS
MPOBAaJPKEHB IIOA0 aJBOKATIB, CYJUIiB, MPOKYPOPIiB Ta OCIO, MisUIBHICTH
SIKMX TI0B’s13aHa 13 30epiraHHsiM npodeciiiHoi TaeMHHII ab0 MPUHHATTAM
BIIQJHUX PIllICHb.

@®opMH iSUTBHOCTI 3aXMCHUKA Y KPUMIHAJIBHOMY IPOBAJDKEHHI
I0JI0 OKpPeMoi Kateropii ocid mMoxyTth OyTu pizHumu. Hacammepen iie
yyacTb y BCIX cHimuux (pO3IIYKOBHX) Ta MpPOLECYaTbHUX [isiX,
OCKap)KeHHs HE3aKOHHHUX DillleHb, 3asBJECHHS KIIONMOTaHb MPO BHU3HAHHS
JIOKa3iB HEJOIMYCTUMHMH, iHIIIFOBaHHs BiJBOJIB, 3BEPHEHHS JO OpraHiB
npodeciifHOro caMoBpsIyBaHHsI, IMiJrOTOBKAa CKapr INOJO MOPYIICHHS
rapaHTii HE3aJeXKHOCTI BiAMOBIAHOI ocobu. KpiM TOro, Ba)XIHBOIO
(GbopMOIO  iSITBHOCTI 3aXMCHHKA € iH(opMaliiHO-aHAIITHYHA PO0OTa,
NOB’s3aHa 3 BHBYEHHSM CIIEI[IaJIbHOTO 3aKOHOAABCTBA, SIKE PErJIaMEHTYE
cTaTtyc BiJNOBIMHOI KaTeropii ocid, a Takok NepeBipka JAOTPUMaHHS
CHEIAIBLHOTO MOPSIKY MPOBEICHHS MPOLIECYATLHHUX JIIH.

VYuactb 3aXHMCHHKa y CIiauux (po311yKOBHUX) JsiX
y KpUMIHAJIbHOMY IIPOBA/DKEHHI 100 OKpeMol Kateropii ocid wmae
icTOTHY crieruiky, 10 3yMOBJICHA HE JIMIIIEe OCOOIMBUM TIPOLECYaTbHUM
CTaTycoOM ITiJJO3PIOBAHOI0, a i HEOOXIAHICTIO 3a0e3MeyeHHs J0IATKOBIX
rapaHTii He3aJIeKHOCTI HOTo MPoQeciitHOT, MPeICTABHUIILKOT UM Ty OIi4HOT
nispHOCTi. CaMe TOMY 3aXMCHUK y TaKMX IPOBAKEHHAX BHUKOHYE He
JIUIIE TpaIuIiiHy (QYHKIIiIO 3a0e3edeH s IpaBa Ha 3aXKCT, a U (QYHKIII0
KOHTPOJIIO 33 JOAEPKAHHAM CIIELiaTbHOTO MOPSIAKY MPOBEACHHS CIIiAINX
(pO31IYKOBHX) HiH.

[epenycim cnenudika monsirae y ToMmy, IO 3aXHCHUK IOBHHEH
TIEePEBIpATH 3aKOHHICTh CAMOTO IMOYATKy IOCYAOBOTO PO3CIiTyBaHHS Ta
MPOLIeCYaNbHOI (pOpMH TPOBEICHHS CIITUUX Miil. Y MPOBaPKEHHSX 100
oci6, BuzHaueHux cr. 480 KIIK VYkpainu, moBiZOMIEHHS Tpo Mimo3py,
3aTpUMaHHs, IPOBEACHHS OOMIYKY, 3aCTOCYBaHHS 3alO001KHHUX 3aXO[IiB Ta
IHIX TIPOIECYANTBHUX i MOXKe 3IIFCHIOBATHUCS JTUIIIE YITOBHOBAKEHUMH
3aKOoHOM cyO’ekramu. 30KpeMa, MHCHMOBE TOBIOMIJICHHS PO MiIO3pY
HapoAHOMY JemyTary YKpaiHh 3OiHCHIOEThCS Iuine | eHeparbHUM
MpOKypopoM abo0 BHKOHYBadeM HoOro o0OOB’s3KiB, a agBOKATy —
I'erepanbHUM MTPOKYPOPOM, HOTO 3aCTYITHHKOM 200 KEPIBHUKOM 00JacHOT
npokypatrypu. ToMy ydacTh 3aXMCHHKa IOBHHHa OyTH CIIpsSMOBaHa Ha
BCTaHOBJICHHSI TOTO, YM JOTPHMAHO BHMOTH IIOJI0 HAJEXHOTO Cy0’eKTa
TTOBIJOMJICHHS. TIPO Ti/103pYy, OCKUIBKM TOPYLICHHS i€l BUMOTH MOXeE
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CBIIYUTH PO iICTOTHE MOPYIICHHS MPaBa Ha 3aXUCT Ta OYTH ITiICTABOIO IS
BU3HAHHS [TOJANbIINX MPOLECYATbHUX il HE3aKOHHIMHU.

Oco0nuMBoro 3Ha4YeHHs ydYacTh 3aXWCHWKa HaOyBae IIifi dYac
MIPOBEJICHHST OOLIyKiB. Y TIPOBa/DKEHHSX INOJO aJBOKAaTIiB, CYIJIIB,
HapOJHMX JEMyTaTiB YW IHIMMX OCi0 31 cremialbHUM CTaTycoM OOUIyK
HEpPIJIKO TOCSTae HE JIMIIE Ha OcoOMCTy cdepy IMiJTo3proBaHOro, a i Ha
rapanTii (yHKIIOHYBaHHS BIANOBIOHOTO iHCTUTYTY. Hanpukmax, mix dac
o0IIyKy B a/JBOKaTa iCHy€ PH3MK HE3aKOHHOTO OTPHMAHHS BiJIOMOCTEil,
0 CTAaHOBJISITH a/IBOKATCHKY TAEMHHIIIO, & IT1J1 4ac OOLIYKY B HAapOJHOTO
JeryTata — BHIYYEHHS MaTepiajiiB, IOB’S3aHHUX 13 JICMYTaTCHKOIO
JSITBHICTIO, IMCTYBAHHSM i3 BHOOPISIMH, MAPIAMEHTCHKUMU 3BEPHEHHIMH
YM TOKYMEHTaMH, sIKi HE CTOCYIOThCS MpeIMeTa JOKa3yBaHHS. 3a Takux
YMOB 3aXMCHUK MOBHHEH He JIIIe OyTW MPUCYTHIM IIiJ 4ac cIimadoi Aii,
a Il akTUBHO pearyBaTd Ha CIpoOM BHXOAY CIIJUOr0 3a MEXi yXBaju
CHIYOro Cy[Al, iHIIIOBATH BHECEHHS 3ayBaXK€Hb 10 IIPOTOKOITY, 3asBIIATH
KJIOIIOTaHHA IIpO He)]OHyCTI/IMiCTI) BHUIIYYCHHSI OKpEMHUX }IOKyMeHTiB qnu
HOCI1B iH(opmarii.

YyacTh  3axMCHHKa Yy IMPOBEJICHHI HETJIACHUX CIIIUUX
(po3urykoBHX) Aili Mae e Outbil BupaxkeHy cretiky. Ha BigMiHy Bin
3BUYAMHUX KPUMIHAJIBHUX IIPOBaIKEHb, LIONO HAPOJHOTO JemyTaTa
VYxpainu kionotanus npo rnposenenHss HCPJL, siki oOMexyroTh Horo mpasa
Ta cBOOOAM, MarOTh OYyTH MOro/DKeHI [ eHepanbHUM MPOKYpopoMm abo
0c00010, siKa BUKOHYE Horo 000B’si3ku. Lle o3Hauae, 110 3aXMCHUK MICIs
BIJIKPUTTS MaTepiaiiB KPUMIHAJIBHOTO MTPOBA/HKEHHS IOBUHEH TIEPEBIpITH
HE JIMIIE HAsBHICTh yXBalll CHIAYOTO CYANl, a W JOTPUMaHHS
CHENiaIbHOTO MOPSIIKY IMOT0DKEHHS BiIMOBIIHUX KilonoTaHk. [lopyiieHHs
i€l mpoueaypu Moke OyTH CaMOCTIHHOIO MiJCTABOKO I BU3HAHHS
pesynerarie HCP/l HemonmycTHMUMH TOKa3aMH.

JuckyciiHuM y Haylli KpUMIHAJIBHOTO ITIPOLECY € MUTAHHS IIPO
MEXi aKTUBHOCTI 3aXMCHHUKA II1JT 9ac CIiTIMX (PO3MIYKOBUX) Ii y TaKUX
NpoBa/DKeHHsAX. YacTHHA HAyKOBIIB BBaXKa€, IO 3aXHCHUK Mae
BHKOHYBaTH MEPEBAXHO MACHBHO-KOHTPOJIBHY (YHKIIIFO, CIIOCTEPIrarouu
3a JOTPUMAaHHSM TpolecyaibHoi Gopmu Ta (GIiKCyrOUHM MOpymieHHs. [Hii
JNOCTIMHUKA  OOIPYHTOBYIOTH  HEOOXIZHICTP  PO3MMPEHHS  HOro
MIOBHOBa)KeHb, 30KpeMa, IIpaBa BUMAraTH HETalHOTO NMPUITUHEHHS CIIiT40i
Iiiy pa3i 04eBHIHOTO BUXOLY 32 MEXi CyIOBOTO JTO3BOJIY a00 TOPYIICHHS
npodeciiianx rapanTiii ocobn. Ha Ham mormsa, OimbIn oOTpyHTOBaHOIO
€ came Jpyra TO3HIisl, OCKUTbKH (hopMalibHa IPUCYTHICTH 3aXHCHIKA 0e3
MOJKJIMBOCTI peajbHO BIUIMBATH Ha TepeOdir cmiguoi nii He 3abesmedye
e()eKTUBHOTO 3aXUCTY 0COOH 3i CIIEI[iaIbHIM CTaTyCOM.
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Oxpemy mnpoGiemy craHoBuTh BincyTHicTs y KIIK VYkpainu
YiTKOTO aJTOPUTMY Jiif 3aXUCHHUKA Y BHUITaJKaX MOPYIICHHS CHEialbHOTO
MOPSIIKY TPOBEAEHHS CIiAuMx (PO3LIYKOBUX) [il. 3aKOH BH3HAYae
OCOONMBHIT TOPSANOK iX IHIIFOBAaHHS Ta TMPOBEJCHHS, ONIHAK HE
BCTaHOBIIIOE, SKI caMe HAacliKH IOBWHHI HacTaBaTH Yy pa3i Horo
nopymieHHs. Hampukmaza, 3amdmiaeThcsi AUCKYCIHHMM THTAaHHS, YH
€ aBTOMAaTUYHO HEJOMyCTHMUMH JIOKa3H, OTPHMaHi BHACIHIJOK OOIIyKY
a6o HCP/I, npoBeneHnx 6e3 morokeHHs [ eHepalbHOro MPOKypopa 010
HapOJHOTro JiernyTaTa, abo *k Ui I[bOTO HEOOXIJHO J0ATKOBO JIOBOJIUTH
ICTOTHICTh TIOPYIIEHHS IpaBa Ha 3aXUCT. AHAJIOTIYHO, HE BPETYJIHOBAHO
MUTaHHS NP0 IPaBOBI HACIiJKU TPOBeIEHHS OOIIyKy B ajBoKara 0e3
HaJIe)KHOTO 3a0e3MeYeHHsI rapaHTii aJIBOKaTChKOT TAEMHHIII.

OcoOnuBICTh y4acTi 3aXMCHHKA IIOJIATAa€ TaKOXK Yy TOMY, IO BiH
IIOBMHEH BpaxoOByBaTW HE JIMIIC iHTepeCI/I KOHKPETHOT'O KHiCHTa,
a 1 HeoOXiAHICTh HENONYIIEHHS BTPY4YaHHS y AiSUIBHICTH BiANOBiAHOTO
nyOsiyHOro 4M npodeciiHoro iHCTUTYTY. Tak, y NMPOBaDKEHHSX ILOJ0
CyJUIiB 3aXMCHHK Ma€ KOHTPOJIOBATH JOTPUMAHHS TapaHTill CyJIiBCHKOI
HE3aJIeXKHOCTI, 30KpeMa IOPAAKY 3aTpUMaHHS UM apeluTy 3a 3rooro Bumia
paga mpaBOCYAIs, a LIOAO HApOJHOTO JemyTaTa — JOJep)KaHHS
CHELIaIbHOTO IOPSAAKY PO3IJILY KIOMOTAaHb PO OOLIYK, 3aTPUMAaHHS YU
nposeaenHs HCPJI 3a noromkennsm [ 'enepanbHuil MpoKypop.

Omxe, yuyacTh 3aXUCHHMKa Yy CII4uXx (PO3LIYKOBUX) JisiX
y KpUMIHAJIBHOMY IIPOBA/DKEHHI II0JI0 OKpeMol Kateropii ocid wmae
KOMILICKCHUH XapakTep i BHXOIWTh 332 MEXI 3BUYANHOr0 3a0e3neueHHs
IpaBa Ha 3aXHCT. BOHa MOEMHYE MPOIeCyanbHO-KOHTPOJbHI, TapaHTINHI,
JIOKA30BI Ta MPEBEHTUBHI (YHKIIi, CIPSIMOBaHI HE JIMIIE HA OXOPOHY
iHTepeciB KOHKpPETHOI OcOOM, a i Ha HEJIOMYyIIeHHsS BHUKOPHCTaHHS
KPUMIHAIBHOTO TPOBADKEHHS AK 3aco0y THCKYy Ha aJBOKaTypy,
CYIIIBCHKUI KOPITYC, TApIaMeHT YH iHII MyOJIiYH] IHCTUTYTH.

TakuM YMHOM, y4acTh 3aXHCHUKA Y KPHUMIHAJIBHOMY IPOBAJDKEHHI
0710 OKPEMOi KaTeropii ocid Mae po3TIAgaTHCS SK OJHA 3 KIIOYOBHX
rapaHTiidi 3a0e3meueHHs] 3aKOHHOCTI, HEOMyIICHHS 3JO0BXHUBAHb 3 OOKY
CTOpOHHM OOBHHYBAa4YeHHS Ta JAOTPUMAHHS CIELiaJbHOTO MPOLECyaIbHOTO
mopsanky. CaMe Bil aKTHBHOCTI Ta TPOQECIHHOCTI 3aXWCHUKA 3HAYHOIO
MipOIO 3aJIeKUTh, UM HE Oyae 0cOONMMBHI CTaTyc 0COOM BUKOPHCTAHO SIK
iICTaBa JUIsI HEOOTPYHTOBAHOTO OOMEXEHHs ii mpaB a0o, HABMAKH, IS
YHUKHEHHS KPAMiHATBHOI Bi/IIOBIIATBHOCTI.
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3.5. IIpoGJieMHi MUTAHHS CYA0BOI0 PO3IJISIAY KPHUMIiHAJIBHUX
CIpaB B MOPSJKY CHENiaIbHOI0 CyA0BOI0 MPOBAIKEHH

3abe3meyeHHs] HEBiJIBOPOTHOCTI NPHUTATHEHHS /0 KPHUMiHAJIBHOT
BiJIMIOBIAIEHOCTI 0COOM 3a BUMHEHWH 3J10YMH BBa)KAETHCS OJHHUM i3
HAMTOJIOBHIIIMX MTPUHIMIIB HE JIMIIE B JIOKTPHUHI KPUMIHAJIHHOTO IpaBa,
a W B MpaBO3aCTOCOBHIN [isNTBHOCTI. B yMOBaX BOEHHOTO CTaHy, KOJIH
BeJMKa YacTWHA TepuTopii YKpaiHW mepeOyBae Mij OKyHalier KpaiHu-
arpecopa, IHUPOKOTo 3arajiy HaOyJu sK BiiCHKOBI 3JIOUMHHM, TAK 1 3J0YHHU
MIPOTH OCHOB HAIlIOHATBHOI OE3MEKH.

Y  mepeBaxHiii  OinbmiocTi  BUMAAKIB  QIrypaHTH — TakWX
KpUMiHANIBHUX  MPOBa/KEHb  IEPEXOBYIOTBCS  Bim  ChiacTBa  Ha
HEeMiJKOHTPOJIbHIM YKpaiHi TepuTopii, IO 3yMOBIIOE HEOOXIIHICTH
3aCTOCYBaHHS MPOLEYyPH 320YHOTO KPUMIHAIBHOTO ITPOBa/HKEHHSL.

[HCTUTYT KpUMIHANBHOTO TpOBapKeHHs (in absentia) Brepiie
3HAWIIOB CBOE BiZOOpaYKEHHS B 3aKOHOAABCTBI €BPOIEHCHKUX JIEpXKaB,
OJIHAK 3aCTOCOBYBABCS BHUKIIOYHO Ha CTajii CyJIOBOTO PpO3IISILY
KPUMIHAJIBHOTO HPOBA/DKEHHS Ta LIOAO HETSDKKMX 3JI04MHIB. BomHouac
B YkpaiHi MOpSAOK CHELiaIbHOrO  CYJOBOTO  IPOBa/PKEHHS  Ha
3aKOHO/IaBYOMY PiBHI OyJI0 3aKpiruIeHO micis NpuitHATTS 7 %oBTHs 2014 p.
3akony VYkpainm «[Ipo BHecenHss 3miH 1o KpumiHameHOTO Ta
KpuMiHaibHOrO  TIpOLIECYAILHOTO KOIIEKCIB  YKpaiHu 11010
HEBIJIBOPOTHOCTI ~TOKapaHHS 3a OKpeMi 3J0YMHH MPOTH OCHOB
HAaIllOHaJBbHOT Oe3MeKH, TPOMaJICbKoi OE3MeKH Ta KOPYIIHHI 3JIOYHHNY,
poTe, B HAIIOHAIPHOMY 3aKOHOJABCTBI BHKOPHCTaHHA 3a0YHOTO
KPUMIHAJIBHOTO IIPOBADKEHHS MOXIMBE SK Ha CTafil JOCyIOBOTO
pO3CiilyBaHHs — CHelialibHe JO0CYA0BE PO3CIiyBaHHs, TaK 1 Ha CTaii
CYZIOBOTO PO3IIIsiTY — CHEMiabHE CyI0BE MPOBAKEHHS' .

AHaii3 YMHHOTO 3aKOHOJABCTBA Ta JOKTPUHH KPUMIHAJIHBHOTO
IpOLECyalbHOTO TIpaBa JO3BOJISIE BHOKPEMUTH XapakTepHI O3HaKH,
MPUTAMaHHI CHeNialbHOMY KPUMIiHAJIBHOMY MPOBa/DKEeHHIO (in absentia):
1) cnoemiagpHe KpHMiHATBHE TPOBAKEHHS € 0COOIMBOIO  (OPMOIO
KpUMIHAIBHOTO  TIPOBAPKEHHS ~ Ta  CAMOCTIHHMM  1HCTUTYTOM
KPUMIHAIBHOTO IPOIECYaJIbHOTO TpaBa; 2) MOXINBE BHHSATKOBO
Yy BHIIAJKY ITEPEXOBYBAHHSA ITiJ03PIOBAHOT0, 0OBHHYBAYEHOTO Bi/I OpraHiB

! TIpo BHecemns 3min mo KpumixamsHOoro ta KpnMizamsHOTO

MIPOLIECYTEHOTO KOJEKCIB YKpaiHH MO0 HEBIJBOPOTHOCTI MTOKapaHHs 3a
OKpeMi 3JI0YMHH IPOTH OCHOB HAIlIOHAIBHOI O€3MeKH, TPOMaJChKOl
Oe3rexy Ta KOpynuiiiHi 3mounHu. 3akoH Ykpaiau Big 07.10.2014 Ne 1689-
VII. URL: https://zakon.rada.gov.ua/laws/show/1689-18#Text.
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JIOCYIOBOTO PO3CIiyBaHHS Ta CYly 3 METOI YXUJICHHS BiJl KpUMiHAIBHOT
BiJMOBIIAVIFHOCTI ~ Ta/ab0  OTOJIOMIEHWH Yy MDKHApOAHUH  PO3IIYK;
3) mepenik KpUMiHATBHUX MPABOIOPYIICHb, 38 SIKUX MOXKJIUBO TPOBOAUTH
crielliajlbHe KpUMiHAbHE TMPOBA/DKCHHS, BHU3HAYCHHH KPUMiHAIBHUM
MpolleCyanbHUM ~ 3aKOHOJABCTBOM; 4)  BHMarae  Bil  CTOPOHHU
O0OBHHYBaueHHsI Ta CyJy 3a0e3MeYNTH JONATKOBI TapaHTil JOTPUMAHHS
MpaB Ta IHTEPECIB CTOPOHU 3aXHUCTY, 30KpeMa, O00OB’S3KOBE 3alydCHHS
3aXMCHUKA Ta iH.!.

[Ipouenypa kpumiHaipHOTO  mpoBa/pkeHHS  (in  absentia)
€ 0COONMMBHM TMPABOBUM IHCTHTYTOM KPHUMIiHAIBHOTO MPOIECYaTbHOTO
mpaBa YKpaiHu, SKHH sBIs€ 000K 3a04HYy (OpMYy KpPHMIHATIBHOTO
MpOBa/KEHHA 3 (POPMANBHO BH3HAYCHUM MPOIECYATBHHM TMOPSIKOM
1 3aCTOCOBY€THCS 32 BiZICYTHOCTI IT1I03PIOBAHOTO Y¥ OOBHHYBAYEHOT'0, 1110
LIJIKOM y3TroJUKyeThes 3 mpaktrkor €CIIJI Ta BiAmoBinae MONOXKEHHSIM
€KIL

[TpoGremaTuka cHeliabHOTO JOCYA0BOTO PO3CIiyBaHHs Y (opmi
«in absentia» HEOJHOPA30BO CTaBajla MPEJAMETOM HAYKOBUX IOLIYKIB SIK
BITYM3HSHUX, TaK 1 3apyOiKHHMX yueHHX. OKpemi acreKkTH 3JiHCHEeHHs
CHeiaIbHOTO JIOCYZIOBOTO PO3CITiyBaHHs JIOCITI JDKYBaJIN
B. B. Apanaceer?,  B.T. Ilposx®, TI.I Imobenko?, I B.IoBiok,

! Illmmman J[. M. CoemiamsHe IOCYIOBE pO3CIiIAyBaHHS Ta

crnenianbHe CyJOBe MpoBaDkeHHs (in absentia) sIK Pi3HOBH[ 3a0YHOTO
KPUMIHAIBHOTO  TPOBaDKeHHS.  Haykosuu  gichux  Xepconcvkozo
Oeparcasrozo yrigepcumemy. Cepis « FOpuouuni nayxuy. 2017. Bum. 6, T. 3.
C. 123-126.

2 Adanackes B. B. IlpoGnemu BiAmOBiZHOCTI  CEMiaIbHOTO
KpUMIiHAIBHOTO TPOBa/pkeHHS (in absentia) KoHBeHIIii mpo 3axuct mpaB
JIIOZIMHU 1 OCHOBOMOJIOXKHUX cBoOO. FOpucm Ykpainu. 2018. Ne 1. C. 35-42.

3 Iposx B. I'. CrenianbHe DocymoBe po3ciixyBanns (in absentia) sk
mudepeHIiioBana (dhopma KpUMiHATBHOTO MIPOBAKEHHS.
Hionpuemnuymeo, eocnodapcmeo i npaso. 2020. Ne 7. C. 333-337. DOI:
https://doi.org/10.32849/2663-5313/2020.7.57.

4 T'mobenko, I'. I. IIpo6aeMHi acHeKTH IHCTHTYTY CIENiadbHOIO
JOCYZIOBOTO  pO3CHigyBaHHSA «in absentian. FOpuouunuii naykogui
enexmponnuil dicypran. 2023. Ne 12. C. 389-392.
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. M. Crosmos', O. B. Kaminnikos?, A.B. Jlankix®, I'. B. Myapenbka®,
. O. Haroprrok-Jlammwmor®,  O. 10. Tatapox®, B. M. TpyOHuikoB  Ta
. C. Cninpko’, C.JL Illlapesxko Ta O.T. uno®, A.B.lllepunmmz’,
. B. 3axapuenxo!® ta 6araTo iHmmx.

omOoXZ

' Tnosiok I, CrosaoB M. OcoOmHBOCTI JOKa3yBaHHS

y CIEI[iaIbHOMY JOCYJOBOMY PO3CIiAyBaHHI: OKpeMi NMUTaHHA. [Ipaso
VYrpainu. 2017. Ne 12. C. 19-26.

2 KaninnikoB O. B. I'eHe3a 3aKoHOJaBCTBAa MIOJO J0CY/I0BOTO
‘pO3CJ‘Il}1yBaHH$I 3a BiJCYTHOCTI mimo3proBaHoro (in absentia) y mepion
He3aNneKHOCTI  Ykpainu. Haykoeuu eicnux Hayionanwhoi  axademii
enympiwnix cnpas. 2020, Ne 1 (114). C. 88-99.

3 Jlankin A. B. IIpokypop y CHELiaJbHOMY JOCYAOBOMY
poscninyBanHi (in absentia). [lpasosi copuzonmu. 2018. C. 107-111.
DOI: http://www.doi.org/10.21272/legalhorizons.2018.113.p107.

4 Mynpenpka I'. B. IIpaBoBe peryioBaHHs 3aCTOCYBaHHS IHCTUTYTY
CIICI[IAIbHOTO  JIOCYJIOBOTO PO3CIIAYBaHHSI B MEXKaX KpPUMIHAIBLHOTO
mpoBapKeHHs. [lisdennoykpaincokuti npaguuuuil daconuc. 2017. Ne 3.
C. 103-107.

> Haropuiok-Janaumox O. O. IcTopis Ta PpO3BHTOK iHCTUTYTY
CIIENIaIbHOTO KpHUMIiHAJIBHOTO MIPOBAHKEHHS B YkpaiHi.
Iigoennoykpaincokuii npasnuyuti waconuc. 2015. Ne 3. C. 181-185.

Tatapo O. 1O. 3aounHe mpoBaKEHHS B KPUMIHAJIBHOMY
CYHOYHHCTBI YKpalHu: mpoOiIeMu Ta MEepPCHEeKTHBU peamisamnii. Haykosuil
gicHux Yowceopoocvkozo Hayionanvrozo yHieepcumemy. Cepia: Ilpaso.
2014. Ne 2. C. 125-130.

7 Tpy6uikos B. M., Cninbko JI. C. Peanizanis 3acaj KpUMiHAJIBHOTO
MPOBADKEHHS. B TpoliecyalibHid  (QopMi 3a0YHOTO  KPUMIHATIBHOTO
CyHOYMHCTBA. Bicnuxk Xapkiecbkoco HayioOHANbHO20  YHiGepcumemy
imeni B. H. Kapaszina. Cepis «Ilpasoy. 2014.  Ne 18. URL:
https://periodicals.karazin.ua/law/article/view/1302.

$ Iapenko C. JI., o O. I'. CrelianbHe 10CYA0BE pO3CIiTyBaHHs
1 CyImoBe MpPOBAKEHHS: MPOOJIEMHI NMHUTAaHHS MPABOBOTO PETyIIOBAHHS.
Ilpaso Vkpainu. 2015. Ne 7. C. 58-65.

9 Illepummen A. B. TIoHATTS cremiagbHOTO JIOCYJIOBOT'O
poscmigyBaHHs (in absentia) Ta #oro (QyHKIIiOHANEHE TPHU3HAYCHHS
Yy KpUMIHAIBHUX TPOBAKEHHSAX MIOA0 KOPYIIIIHHUX 3I0YMHIB y cdepi
cayx00BOi  misUTBHOCTI Ta TpodeciiHol  AisIBHOCTI, IIOB’SI3aHOI
3 HAJaHHIM MYONIYHUX TOCHYT. BiCHUK KPUMIHANLHO20 CYOOYUHCMEA.
2017. Ne 2. C. 125-134.

10 3axapuenko O. B. Jleski acmeKTH 3a0YHOTO CYIOBOTO
MIPOBAPKEHHS Y KpUMIHAIBHOMY Tpotieci YkpaiHi. [lpaso i cycninbcmeo.
2015. Ne 2. C. 264-268.
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YpomoBk OCTaHHIX POKIB KOMIUIEKCHHHA MIiAXiJ 1O BUPIMICHHS
mpobieM  peamizamii  mpaB  MiO3pIOBaHUX ~Ta  OOBHHYBaYE€HHX
y CHeialbHOMY KpUMiHAIFHOMY IPOB/KEHHI, BU3HAYEHHS MicCLs 1 pouti
3aXMCHUKA, MPOKypopa Ta IHIIMX YYACHUKIB TAaKOTO MPOBaKCHHS
sanporionysamu P, C. Bpyxans!,  O. B. Kaninnikos?, I 3. Kanbka®,
J. B. Konepcax®, O. B. Manenko’, O. O. Haropurok-Jlanumok®,
€. M. Ienixoc’, P. T. Iecios®, JI. O. lllymeiiko® Ta in.

BopHouac He3BakarouM Ha 3HAYHWH HAyKOBUH JOpOOOK y i
cdepi, mpobimemaTuka 3abe3rnedyeHHS e(EeKTHBHOIO 3aXUCTy IHTEpeciB
0Cc0o0H, CTOCOBHO SIKOT 3JIIICHIOETHCS CTIeliajibHE JJOCYI0BE PO3CIIiTyBaHH:,
HE MOJKE BBa)KaTHCsl OCTaTOYHO BUpinieHoto. Hacammepen nie crocyeTbest

! bpyxans P. C. Ponb mpokypopa y CHELiaJbHOMY JOCYA0BOMY
pO3CIIityBaHHi : IHC. ... Kaua. ropun. Hayk: 12.00.09. Kuis, 2020. 233 c.

2 Kaninnikos O. B. JlocyaoBe po3ciliyBaHHS y KPMMiHAIEHOMY
NIPOBAJPKEHHI 3a BIJICYTHOCTI Tijo3proBaHoro (in absentia) B Ykpaini Ta
KpaiHax €Bpornu (HOPIBHSUILHO-NPABOBE HOCIIDKEHHS) @ JIUC. ... KaHJI.
opua. Hayk: 12.00.09. Kuis. 2021. 314 c.

3 Kanbka 1. 3. Peaizalis npas niJo3pioBaHoro, 0OBUHYBAaY€HOIO
B CreLiaIbHOMY KpUMiHAJILHOMY MPpOBaDKeHHI (in absentia) : muc. ... a-pa
¢inocodii: 081 Ipago. Kuie,  2023. 265 ¢ URL:
https://elar.navs.edu.ua/server/api/core/bitstreams/f8ad0e39-66f3-472a-
bdec-8ad4a4275deb/content.

Komepcak JI. B. CrhemianbHe JOCYIOBE pO3CHiTyBaHHS
KpUMIHAIIBHUAX IPaBOMOPYIIEHb : JHC. ... KaHA. popun. Hayk: 12.00.09.
Opneca, 2021. 314 c.

> Manenko O. B. IHCTMTYT 3a04HOrO  MPOBAKEHHS
B KPUMIHQJIBHOMY CYIOYMHCTBI YKpaiHW: IHC. ... KaHA. IOpHI. HayK:
12.00.09. Axamemis anBokatypu. Kuis, 2019. 247 c.

® Haropmrok-Janmmok O. O. CremianbHe KpHMiHAJIbHE
MPOBADKEHHS B KPHUMIHANEHOMY IIpolieci YKpaiHu : JiC. ... KaHA. I0pH.
Hayk: 12.00.09. Kuis, 2016. 239 c.

7 Menixoc €. M. 3a6e3mmeueHns IpaBa Ha 3aXMCT IIiI03PIOBAHOTO,
0OBHHYBau€HOTO TpH 3HIACHEHHI CIEI[ialbHOTO  KPUMIHAIBHOTO
mpoBapkeHHs (in absentia) : muc. ... a-pa dimocodii: 081 IIpaso. Kuis,
2022. 256 c. URL: https://elar.navs.edu.ua/server/api/core/
bitstreams/c19bfc64-37cd-4531-9acd-25121b88cdef/content.

8 [Tecos P. I'. 3a04He MpoBaKEHH B KPUMIHAIIBHOMY CYIOYHHCTBI
VYxpainau : muc. ... Kaam. ropun. Hayk: 12.00.09. Kuis, 2012. 191 c.

® Illymetiko JI. O. TeOpeTMKO-MPABOBI Ta NPAKTHYHI 3aCaju
3MIACHEHHS CIICHiaThbHOTO KPUMIHAJIBHOTO IPOBA/DKCHHS B YKpaiHi :
mcC. ... a-pa ropun. Hayk: 12.00.09. Kuis, 2021. 475 c.
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MUTaHb BU3HAYCHHS MTPABOBOTO CTATyCy 3aXHMCHUKA Y TPOBADKCHHSX «in
absentiay, MOMEHTY HOro 3aJlydeHHs, MEXaHI3MIB peali3amii mpaBa Ha
KOH(]IJIeHIIIfiHe CITIJIKYBaHHS 3 TIiI03pIOBaHUM, (pOpMyBaHHS TPaBOBOI
MO3MIIT CTOPOHHM 3aXHCTy 3a BIJCYTHOCTI O€3MOCepeaHBOT0 KOHTAKTY
3 KIJIEHTOM, a2 TaKOX MOKJIMBOCTEH OCKap»KEHHS MPOLECYabHUX PillleHb
Ta 300py /OKa3iB Ha KOPHUCTh OCOOM, sika (pakTHUHO He Oepe ydacTi
y npoBampkenHi. Came TOMy BKazaHa MpoOieMaTHKa TIOTpelye
MOJIAJIBIIIOTO TEOPETUYHOTO OCMHCIICHHS Ta BAOCKOHAJICHHS BiJIIOBIAHOTO
MPOLIECYaIEHOTO PETYIFOBaHHSI.

Y HaykoBili JliTepaTypi CIYIIHO 3a3HAYAETHCS, IO KPUMIiHAIBHE
MPOBADKEHHS 3a BIJICYTHOCTI MiJJO3PIOBAHOTO YW OOBHHYBAu€HOI'O Mae
JlaBHE icTopruHe KopiHHs. Taki popmu MpoBaKEHHS iCHYBAIIH I1I€ 33/I0BTO
JI0 Hamoi epu, a 1X BUHUKHEHHs TPaJMUIIHHO ITOB’SBYIOTH 13 MPaBOBOIO
cucremoro CraponaBaboro Puma. Came puMCBKi FOPUCTH 3aKJIald OCHOBU
PO3MEXyBaHHS MaTepialbHO-TIPABOBHX 1 MPOIECyalbHUX BiJJHOCHH,
a TakoX copMyBasli MiIXOIH 10 PO3IIISAIY CIpaB 3a BiJCYTHOCTI 0co0H,
sKa yXuisacs BiJ sBKM a0o mepeOyBajia 1mo3a MeXamu JIOCSHKHOCTI
CyIoBoi Biaau. 3rofoM Taki MpoLexypu HicTaad MOAAJIBLIIMN PO3BHTOK
y TNpaBOBUX  CHCTEMaxX  €BPONEHCBHKUX  JIepikaB 1 IIOCTYIIOBO
TpaHC(OPMYBaIUCsT y cydacHi (OPMH CHELIAILHOTO KPUMIHAJIBHOTO
HPOBaKEHHS' .

3HAaYHUIl 1HTEpeC CTaHOBUThH 3apyOLKHHH JOCBiJl 3aCTOCYBaHHS
IHCTUTYTY «in absentia». Tak, BiInoBiAHO 10 nonoxkeHb Pe3omronii (75) 11
Kowmitery minictpiB Pamu €Bponn «IIpo kpuTepii, o perymoTs po3rJis
CIpaB 32 BiJICYTHOCTI OOBHHYBa4Y€HOT0», IPOBECHHS CYJ0BOTO PO3IIISIY
0e3 y4acTi OOBHHYBAYEHOTO JIOMYCKAETHCS JIMIIE 32 YMOBU JOTPUMAHHS
Hu3kK (pyHIaMeHTanpHUX rapaHTii. [lepemyciM ocoba moBuHHA OyTH
CBOEYACHO Ta HAJIICKHUM YHHOM IOBIIOMJIEHa MpPO JaTy, Yac i micie
PO3IILILY CIpaBH, MaTH AOCTATHIN 4Yac JUIA MiATOTOBKH 3aXUCTY, a (aKT
OTPUMAHHS TaKOTO IOBIJOMIICHHS Ma€e OyTH IiATBEPUKEHINA HAJIC)KHUMHI
nokasamu. KpiM TOoro, CTOpOHI 3aXxmMcTy HOBHHHa Oyt 3abe3medeHa
peanbHa MOXKJIMBICTE OpaTH y9acTh y MpPOIleci, BILTUBATH Ha HOTo mepeoir,
NOJaBaTH [OKa3H, 3asBIATH KJIONOTAHHA Ta 3amepedeHHs. He MeHIn

! Tlemixoc €. M. 3a6e3neueHns npaBa Ha 3aXHUCT IIiI03PIOBAHOTO,
0OBHHYBau€HOTO TMpH 3HIACHEHHI CICI[ialbHOTO  KPUMIHAIBHOTO
mpoBapkeHHs (in absentia) : muc. ... a-pa ¢imocodii: 081 [Ipaso. Kuis,
2022. C. 26. URL: https://elar.navs.edu.ua/server/api/core/
bitstreams/c19bfc64-37cd-4531-9acd-25121b88cdef/content; Ilecuos P. T'.
3aovHe MPOBA/PKEHHS B KPHIMIHAIBHOMY CyJOYMHCTBI Y KpaiHH : JHC. ... KaHI.
topuz. Hayk: 12.00.09. Kuis, 2012. C. 13.
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BOXJIMBUM € H Te, IO MicHs YXBaJICHHS PIillICHHS 0c00i Mae OyTH BpydeHa
HOro Komis, a CTPOKM Ha amelsmiiHe Yu IHIIe OCKAP)KEHHS IOBUHHI
0o0YnCITIOBAaTHCST CaM€ 3 MOMEHTY BpPYYEHHS TaKoro pimeHHs. Takox
0c001 rapaHTY€ETHCS TPABO BUMAraTu MOBTOPHOTO PO3TIISIAY CIIPABH, SIKIIO
il BijicyTHICTH Oylla 3yMOBJIEHA TOBR)KHUMHU IIPUYMHAMH, TIPO SKi BOHA HE
MOTJIa IIOBIIOMHTH KOMIIETEHTHI OpraHu'.

Oco0auBy yBary ciiji 3BepHYTH Ha Te, IO CIielialbHe I0CY/I0BE
pO3CIiyBaHHS HE MOXE 3aCTOCOBYBATHCS IIIOJ0 HEMOBHOJITHIX
MiO3PIOBAaHMX,  HABITh  SAKIIO  BOHHM  BUMHWIM  KPUMIHAJBHI
MPaBOIOPYIIEHHS, BKIIOYEHI [0 Tepeniky 3JI0YMHIB, 3a SKHUMH
JIOMTYCKA€EThCST TMPOBADKEHHS «in absentia». Takuid MiaXig € IUTKOM
JIOTIYHUM 1 y3TO/KYyeThes 3 monokeHHsMH 4. 2 cT. 10 KIIK Ykpainw,
BIJIMOBIHO /0 SIKOI HETOBHOJNITHI ~KOPHCTYIOTBCS  JJOAaTKOBUMH
npolecyalbHUMHU rapanTismu?. 1le 1ie pas miaKpecitioe, 1o 3aK0HOAaBEllb
PO3MIIsAZae yyacTh HEMOBHOJITHHOIO Y KPUMIHAJILHOMY TNPOBaJPKEHHI SK
TaKy, IO BHUMAara€ OCOOJMBOTO DIBHA 3aXUCTy, SKHH He MOXe OyTH
3a0e3neyeHnit 3a yMOB BiZICyTHOCTI OCOOH.

VY HaykoBi#l niTepaTypi ICHYIOTh Pi3HI MiIXOIH 1O PO3yMiHHS
CYTHOCTI CHELiaJIbHOr0 KPUMIHAJIBLHOTO NMPOBa/pKeHHs. YacThHa BYEHHX
BBa)ka€, M0 3a04YHE MPOBA/KEHHSA XapaKTePU3YEThCS BIACYTHICTIO
OKpEeMHX CTaJiii ab0 eJEeMEeHTIB KpPHMIHAJIBHOTO MpOLECy, 30KpeMa
HEMOJJIMBICTIO JOIMTY IIiJO3PIOBAHOTO Y OOBMHYBaueHOro. Boamouac
IHIII HAYKOBLI OOIPYHTOBYIOTH HPOTWIEKHY MO3HIII0. 30Kpema,
HaroJIONIY€ThCs, 10 3a04HE IPOBA/LKEHHS HE € Pi3HOBUIOM CIIPOLIEHOTO
a00 MPUCKOPEHOT0 CYy0UMHCTBA. HaBmaky, BOHO MOBUHHO 311 CHIOBAaTUCS
3 JOTPUMAaHHAM YCIX 3arajbHHX MpaBHI KPUMIHAJIBHOTO IIpoOLecy,
a 4epe3 BIJCYTHICTh IiI03PIOBAHOTO YM OOBHHYBA4Y€HOTO BUMAarae Iie
OiMBIIOl YB&XHOCTI OO OIIIHKK JIOKa3iB, 3aKOHHOCTI MPOIECYaTbHUX
pillieHb, PETeTbHOCTI MpOoLecyadbHHUX [iii Ta 3a0e3ledeHHs IpaBa Ha
3axuct. Came TOMy MpOBaDKCHHs «in absentiay cIij po3risaaTH He sK
CHpOIIeHY, a fK YCKIagHeHy (OopMy KpPHMIHAIBHOTO IPOBaLKEHHS,

! Committee of Ministers of the Council of Europe. Overview of the
European standards regarding criminal proceedings held in the absence of
the accused ("in absentia"). URL: https://rm.coe.int/overview-of-the-
european-standards-regarding-criminal-proceedings-held/1680b2d095
(mata 3BepHenHs: 10.04.2025).

2 KpuMiHanbHU# nporecyanbHUH KOIeKe YKPAiHu : 3aKoH YKpainu
Bim 13.04.2012 Ne 4651-VI. Bepxona Pama Vkpaimm. URL:
http://zakon.rada.gov.ua/laws/show/-4651-17.
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y sKiif Ha CyJI, TPOKYypOpa Ta 3aXUCHUKA MOKJIAIAETHCS MiIBUICHHN 00CsT
MIPOLIECYaIFHOI Bi/IMOBIAaTBHOCTI.

I3 mowatkom moBHOMacmTaOHOI 30poiiHOi arpecii pd mpotu
VkpaiHu NUTaHHS ~CIEMiaJbHOTO JOCYZOBOTO  pO3CIiTyBaHHA Ta
CHENiaIbHOTO CYZ0BOTO IPOBA/HKEHHS HAOYIH I11e OiIbIIOT aKTyaJIbHOCTI.
e mnoB’s3aHO 31 CTPIMKMM 3pOCTaHHSIM KiJIBKOCTI KpPHUMiHAIBHUX
MPOBa/DKEHb WIO/I0 3JI0YMHIB IPOTH OCHOB HAIllOHATFHOI Oe3neKH,
3JI0YMHIB IPOTH MHUPY, OE3MEKH JIIOICTBA Ta MI>KHAPOAHOTO PaBOMOPSIIIKY,
a TakoX BOEHHHMX 3i0uuHiB. [licnms patmdikaunii YkpaiHoo Pumchekuii
craryT MIDKHAapOIHOTO KPHMIHAJIBHOTO CyIy Ta YXBaJeHHS 3aKoHY
Ne 4012-1X crarrs 438 KK VYkpainu otprmana HOBY Ha3zBy — «BoeHHi
3JI0YMHUY. 32 TAKUX YMOB IHCTHTYT «in absentia» GpakTUYHO CTaB OJHUM i3
KITFOYOBUX MEXaHI3MIB NMPHUTATHEHHS IO KPUMIHAJIBHOI BiAMOBIAaIBHOCTI
0ci0, SIKI MEepeXOBYIOThCS Ha THMYACOBO OKYIOBAaHHUX TEPUTOPISX, Ha
TepuTopii pd abo 3a Mexxamu YKpaiHu.

Came ToMy crieniajibHe JI0CYI0BE PO3CIIiyBaHHs 3aliMae 0cOOIUBE
Micle cepell IHIIMX OCOONMBHX TOPSIKIB KPUMIHAIBHOTO MPOBAKEHHSI.
3 omHOrO OOKY, BOHO TMepeadayae TEBHE CIPOIICHHS MPOLECYalbHOT
¢dopmu, OB’ s13aHe 3 BIICYTHICTIO HEOOXiAHOCTI 320€31IeUeHHsT 0OCOOUCTOT
ydacTi mijio3proBaHoro. 3 1HIIOrO0 OOKy, Taka IMpoleaypa 3HauHO
YCKIIAIHIOETHCSI HEOOXIIHICTIO 3a0e3eueHH s OIaTKOBUX rapaHTiil mpaBa
Ha 3aXUCT, MIATBEP/KEHHS (aKTy HAJISKHOTO IOBIJIOMJICHHS 0OCO0H,
3alydeHHs] 3aXMCHHMKA, 3a0e3ledeHHs JOCTyly JO0  MarepialiB
MPOBAHKEHHS T4 MOKIIMBOCTI HAJ[ali OCKAPYKHUTH IIPOLIECYaNbHI PIIICHHSI.

CrieniajibHe J0CY I0BE PO3CIIiyBaHHS 31 CHIOETHCSI 32 3arallbHUMH
IpaBWIaMH JOCYJOBOTO CIIJCTBA, alle 3 ypaxyBaHHAM OCOOJIMBOCTEH,
nepenbauenux riaaBoro 24-1 KIIK VYkpainu. Ilpu 1pomy poka3yBaHHs
y TakuX MPOBA/PKCHHSX Ma€ BIACHY Crelu]iKy, OCKUIBKU BiJICYTHICTh
Mi03PIOBAHOTO OOMEXKye MOXKIHMBICTH OTPUMaHHS HOTO TOSICHEHb,
MIPOBEJICHHS OJHOYACHUX IOMUTIB, Ipe SBJICHHS IJIS BIII3HAHHS 32 HOTO
Y4acTiO, a TaKoXK IHIIWX TMPOLECYalbHUX [Mif, TOB’s3aHUX 13
6e3mocepeIHp0I0 yuacTio ocobu. Lle mimBuIIye 3HaYeHHS 1HIINX HKepel
JIOKa3iB, 30KpeMa JTOKYMEHTIB, IMOKa3aHb CBIJKiB, BUCHOBKIB E€KCIEPTIB,
nu(poBUX AAaHUX, MaTepiaiiB HETIACHUX CHITUUX (PO3IIYKOBHX) Mii,
¢oto- Ta Bimeodikcanii'.

Y HaykoBill JiTepaTrypi CIpaBe[UIMBO HATOJOIIYETHCSA, IO
JOTPUMAaHHS TPaB IiJO3PIOBAaHOTO a00 0OBHHYBAYEHOTO y MPOBAIKCHHI

! Konomoiines M. M. TeopeTndHi Ta MpakceoOrivHi 3acajau

peamizanii mpaBa Ha 3axMCT B YKpaiHi : AWC. ... O-pa IOpHJ. HayK:
12.00.09. Xapkis, 2025. C. 301-303.
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«in absentia» 3HaYHOIO MipOIO 3aJIEXKHUTH BiJI TOBEIHKU caMoi ocooOu. SKio
MiJIO3PIOBAaHUN  CBIJIOMO YXWJISIETBCSL BiJ ydYacTi y KpUMiHAJIBHOMY
MPOBAXKEHHI, [1¢ HE 03HAYA€ aBTOMATHYHOI BTPATH HUM MpPaBa Ha 3aXHCT.
HaBnakm, nepxaBa 3000B’s3aHa 3a0e3MeYUTH  HOMY MOJKIMBICTB
3aMpPOCUTH 3aXUCHHMKA 33 BIACHMM BHOOpOM a0o0 OTpuMaTH Oe30IlIaTHY
MPaBOBY [JOMOMOTY. 3a TaKMX YMOB CaMe 3aXHCHHUK CTa€ KIIFOYOBOIO
MPOLIECYANTBHOO (IrypoIo, Uuepes sIKY peatizyeThes IIPaBo 0COOH Ha 3aXHKCT,
3a0e3MevyeThCst IPUHIUIT 3MarajibHOCTI CTOPIH Ta IiITPUMYEThCsl OajlaHc
MiX iHTEpecaMy KpPUMiHAIBLHOTO NPABOCY//IS 1 MPaBaMH JIFOMHH' .

€CIly cmpasi «Colozza v. Italy» 3BepraB yBary Ha Te, 1110 TpaBo
0COOHCTOT IPUCYTHOCTI OOBUHYBAYEHOTO ITi]] 4ac CYA0BOTO PO3TJISAy Horo
CIpaBd HE Ma€ abCOJIOTHOTO XapakTepy, OCKUIbKH, SIKIIO MpolecyaibHe
3aKOHO/IaBCTBO MICTHIIO O 3a00pOHY 3/iHCHEHHsI PO3MIIsiAy CrpaBu 0Oe3
00BHHYBAYEHOTO, TO Taka 00CTABHHA MOTJIA O IPU3BECTH JI0 MApasi3yBaHHS
KPUMIHAJIBHOTO TPOBAJPKEHHs, 00 1€ MOTEeHIIIHO TATHYJO O 3a co0or0
BTpaTy JI0Ka3iB, CIUIUB CTPOKIB MPUTSATHEHHS JIO BiANOBIAAaIBbHOCTI TOIIO?.

CTOCOBHO YIOCKOHAJICHHS IPABOBOI MPOIEIYPH IMPOBEICHHS
CHELIAIFHOTO KPUMIHAIBHOTO TMPOBA/KECHHS, MIATPUMYEMO HAYKOBY
nosuutito B. I'. JIpo3n mono HeoOximHocTi kopuryBaHHs . 12 4. 1 ct. 309
KIIK Vkpainu. Ha i amymky, BianoBigHa Hopma Mae mepeadayvatv
MOJKJIUBICTh OCKAP)KEHHS HE JIMIIE YXBaJIU PO 3IHCHEHHS CIelialbHOro
JIOCYJIOBOTO  PO3CIiJlyBaHHs, a i pilleHHs Tpo BiAMOBY Yy Horo
HpOBE/IEHH".

Takox NUTAaHHA MOMEHTY 3aly4eHHS 3aXHCHHKA O YydacTi
y KpUMIHAJBHOMY  IPOBAQDKEHHI, IO  3JIHCHIOETBCS  y (opmi
CHELIATFHOTO JIOCY/IOBOTO PO3CIiTyBaHHS, 3alUINAETHCS IUCKYCIHHHUM.
[TprunHOIO LBOr0 € HEeOAHO3HAYHICTH TAyMAYeHHS OKPEMHX IIOJIOXKEHb
KPUMIHAJIBHOTO MPOLECYAIbHOTO 3aKOHOJABCTBA Ta HAsBHICTH IIEBHUX
KOJi3i# Mi>K HOTO HOpMaMH.

! Ilymetiko . O. TeopeTHKO-IIpaBOBi Ta NPAKTHYHI 3acain

3MIACHEHHS CHEHiaThbHOTO KPHUMIHAIFHOTO WPOBA/KCHHA B YKpaiHi
Iwc. ... a-pa ropun. Hayk: 12.00.09. Kuis, 2021. C. 199.

2 Pimenns CBpONIEHCHEKOTO Cydy 3 IpaB IIOAMHM Yy CIIPaBi
«Colozza v. Italy» (3asBa Ne 9024/80) Bim 12 motoro 1985 p. URL:
https://hudoc.echr.coe.int/eng?i=001-57462.

3 posx B. I'. CreniansHe mocymoBe posciigyBanns (in absentia) sk
mdepeHIiiioBaHa dopma KPUMIiHATBHOTO MIPOBA/IKEHHSI.
Hionpuemnuymeo, cocnodapcmeo i npaso. 2020. Ne 7. C. 336. DOI:
https://doi.org/10.32849/2663-5313/2020.7.57.
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Tax, I'. I. 'mobeHKko 3BepTae yBary Ha HEY3rO/KEHICTh MIXK II. 8 4. 2
ct. 52 KIIK Ykpainau, BiAIOBIIHO 70 SKOTO 000B’I3KOBa Y4aCTh 3aXUCHUKA
BUHHUKA€E 3 MOMEHTY NPHUHHSATTS PIIICHHS MPO 3IiHCHEHHS CIeNialbHOTO
JIOCYIOBOTO po3ciigyBaHHs, Ta 4.1 cr. 297-3 KIIK VYkpainm, ska
nepenbayae 00OB’S3KOBY YYacTh 3aXHCHUKA BXE IiJl 4ac PO3TIAY
KJIONIOTaHHSl NP0 HaJaHHs JI03BOJIly HA Take po3ciigyBaHHs. DakTHUHO
BUHHUKA€E CHUTYyallis, KOJM IPOIECyalbHUIH 3aKOH (OpPMaNbHO MOB’SI3y€
000B’SI3KOBY y4YacTh 3axXMCHHMKA 3 VXK€ YXBaJCHUM DIlIEHHSIM IpO
MPOBEJICHHST CHELIAIFHOTO JIOCYZIOBOTO PO3CIIAYyBaHHS, Xo4ya caMe
MUTAHHS PO MOXJIMBICTh HOTO 31HCHEHHS PO3IJIIAETBCA 32 y4acTIo
3axucHHUKa. lle cTBOproe mepexyMoBH Uil PI3HOTO 3aCTOCYBaHHS HOPM
3aKOHY, @ TaKOXX CTaBUTh ITiJ| CYMHIB ITOBHOIIIHHY peaJi3allifo rnpaBa Ha
3aXHCT.

Y 3B’s3ky 3 muMm I. 1. [7100€HKO BHCJIOBIIOE MO3UII0 PO
HEOOXITHICTh 3aJly4eHHs] 3aXMCHUKA BXXE 3 MOMEHTY HAaJXO/DKEHHS [0
CJITYOTO CYAJl KJIOMOTAaHHS MPO 3JIMCHEHHS CIElialbHOrO JI0CYJOBOTO
po3ciinyBanHs. Takuid migxi oOIpyHTOBY€EThCS THM, IIO camMe Ha I[bOMY
eTamni BUPILIYIOTHCS MPUHIMIIOBI MUTAHHS II0JI0 HASBHOCTI MiJCTaB JJIst
3aCTOCYBaHHS MPOLEYPH «in absentiay, sika Ma€ BUHITKOBHUI XapakTep Ta
MOJXKE CIPHYMHSATH ICTOTHI MpaBOBI HAcHigkk uisi ocodbu. Ha aymky
JOCIIIJIHUKA, BIZCYTHICTh 3aXMCHHKAa Ha I[IbOMY €Talll IMPU3BOJAUTH JIO
IpoLeCyanbHOr0  AUcOanaHcy, CTBOPIOE IepeBary Uil CTOPOHH
OoOBMHYBaueHHs Ta MOXE€ IIOpYIIyBaTH 3acaly 3MarajabHOCTi. Tomy
3aKOHOJABeLb IIOBHHEH WYiTKO BH3HAYMTH, IO 3aXHCHHK Mae OyTn
3aJy4eHUH yKe 3 MOMEHTY IOJaHHS BiIIOBIAHOTO KJIOIOTAHHS, a He
TMICJIsl YXBAJICHHS PIIIEHHS MPO MPOBEICHHS CIEIIaJbHOTO IOCYJOBOTO
posciigyBaHHs’.

Bognowac, Ha Hamry AyMKy, HaBEISHHH MiIXiJ € N0 HAJAMIipHO
pO3UMpeHHuM. Y BHUIIAJKaX, KOMH Yy KPHMIHAIBHOMY IIPOBaJDKEHHI
BIICYTHIfl 3aXWCHHK, a WOTO ydYacTb € OOOB’S3KOBOIO, CIIMUMHA CyIas
B OyIOp-AKOMY pa3i BXKMBATUME 3aXOJiB IS 3alydCHHS aIBOKaTa depe3
cucteMy O€30IIaTHOI BTOPUHHOI MPaBHUYOI ToMOMOrd. Takuii MexaHi3m
yxe mnepenbadennii umaHuM KIIK VYkpaianm Ta ¢dakTtiadHo m03BOIISTE
3a0e3meunTH MPEICTaBHUIITBO IHTEPECIB ITiI03PIOBAaHOTO HABITH 3a WOTO
BimcytHocTi. Omke, mpoOieMa ToNsATae HE CTUIBKA Y BIACYTHOCTI
3aKOHOJIABYOTO PETYJIIOBAaHHS, CKIIBKM Y TPaKTHYHIA e(eKTHBHOCTI
peamizarii BXke ICHYIOUHMX MpoIecyallbHUX MexaHi3MiB. Hacammepen 1e

! I'moGenko I. I IlpoGmeMHi acleKTH iHCTHTYTY CHE{albHOTO
JOCYZIOBOTO  pO3CIHigyBaHHS «in absentia». FOpuouunuii naykogui
enexmponnuti dicypuan. 2023. Ne 12. C. 391.
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CTOCYEThCS HAJIGKHOTO iHPOPMYBAaHHS 3aXUCHUKA, CBOEYACHOTO HAJAHHS
HOMy JOCTyIy IO MaTtepiaiiB MpPOBa/KCHHS Ta CTBOPEHHS YMOB IS
peaybHOrO 3/iHCHEHHS HUM CBOiX ITOBHOBa)KEHb.

CaymHoto Bumaerses no3umist C. €. AGIaMCBhKOTo, SIKMi 3BEpTae
yBary Ha Te, 0 B 0araThbOX BUIAJKAX 3aXHCHHKA 3ATy4ar0Th (aKTHUHO
HalepenoHi pO3IJIsiAy KIOMOTAHHS IPO 3IIHCHEHHS CIIEIiaIbHOTO
JOCYJZIOBOTO PO3CIIiyBaHHS. 3a TAKWX YMOB aJJBOKAT HE MA€ JOCTATHHOTO
Yacy AJIsl TIOBHOI[IHHOTO O3HaWOMJICHHSI 3 MaTepiajaMHu KpUMIHaJIbHOTO
MPOBAXKEHHS, MiJIFOTOBKM MPABOBOT MO3MIIil, BU3HAYUEHHS MPOIIECYaTbHOI
TaKTUKHU Ta POPMYBAHHS apryMEHTIB HAa KOPUCTh CBOTO IMi3aXUCHOTO. SIK
HACJIiI0K, y9acTh 3aXMCHUKA 4aCTO Ha0yBae CyTo (hOPMaEHOTO XapakTepy,
IO CTABUTH Mijl CYMHIB e)eKTUBHICTh HaJaHOI TPABHUYOI JIOIOMOTH Ta HE
BIJIMOBila€ BUMOTaM TIPHHIUITY 3MarajbHOCTI cTopiH. Came Tomy
JOIUIBHUM BHJIAEThCS 3aKOHOJIABUE 3aKPIMJICHHS MIHIMaJIbHOI'O CTPOKY,
IMPpOTATrOM AKOTO 3aXMCHHUK IMOBUHEH MAaTH MO)KJ'[I/IBiCTI) 03HAMOMMTHCS
3 MarepiajlaMu JI0 MOMEHTY PO3IJISy KIOMOTaHHS.

Ha Hamry nymKy, OpiEHTHPOM Uil TAKOTO CTPOKY MOXYTb OyTH
3aranbHi monokeHHss KIIK Vkpainu, sKi periaaMeHTYIOTh TOPSIOK
BpYYEHHsI KJIONOTaHb NP0 OOpaHHsI 4M 3MiHY 3amoODKHOro 3axojy. Sk
BiJIOMO, Taki KJIONOTAaHHS IOBHHHI Bpy4YaTHCS HE IMI3HIIIE HDK 32 TPH
TOAMHH 0 TOYaTKy CyIOBOTO PO3IIIsiAy. AHAIOTIYHMN MiAXiJ JOIIJIBHO
3aCTOCOBYBaTH 1 IIOJNO KIIOMOTaHb MpO 3IIHCHEHHS CIeniajJbHOTO
JIOCYJIOBOTO PO3CIilyBaHHs. BilTak 3aXUCHUKY CJIiJI BpydYaTH BiJUIOBI/IHE
KJIOIIOTAHHS Ta MaTepiaiy, IKUMU BOHO OOTPYHTOBYETHCS, INOHAHMEHIIE 32
TPU TOAWHU JO MOYATKy CYHOBOTO 3acimaHHA. lle 103BONHMTH YHHKHYTH
CUTYalill, KOJU a/IBOKAT 3MYIICHHHA OpaTé y4acTh Y CyJOBOMY PO3TJIsiAi
0e3 pearbHOI MOXKIIMBOCTI MIATOTYBaTUCS 10 HBOro. KpiM TOrO, NOMITBHO
nepen0auuTH MpaBo CyOy BIAKIaJaTH pO3IISN KIOMOTAHHS, SKILIO
3aXUCHUK OOTPYHTOBAHO 3asBIISIE PO HEIOCTATHICTE Yacy JUIS IMiArOTOBKH.

He menm BaxximBoiO € mpobiemMa BH3HAYECHHS IPABOBOI MO3HMIIIi
3aXUCHHKA Y CIIEIiaIb-HOMY CYIOBOMY WIPOBa/DKCHHI. Y HAYKOBiil
JiTepaTypi MPOHNOHYIOTHCA Pi3HI MIXoAW OO0 KiIachu(ikalii THIIOBHX
MPOIECYATbHUX CHTYallild, y SKAX MOXE iATH 3aXHUCHHUK. 30Kpema,
BHUJIUISIFOTD BHITAJKHM, KO OOBHHYBAaYCHHWH CaMOCTIHO oOpaB agBoKara
1 mMAOTpUMy€e 3 HUM KOHTAKT; CUTYAIlil, KON 3aXUCHUK IIPHU3HAUCHHM, aJie
Ma€ MOXIIHMBICTh KOMYHIKYBAaTH 3 KIJIEHTOM; a TaKOXX BHINAAKH, KOJIH
aJBOKAT NPHU3HAYCHHUH, OJHAK YKOJHOTO 3B’S3Ky 3 OOBHHYBaYCHHM HE
miaTpuMye. Y  [IBOX TEpPIIMX BHMAJKaX OCHOBHOKIO IPOOIIEMOIO
€ BU3HAQUCHHS MEX peaj3alii mpouecyalbHHX IpaB KIi€HTa 4epe3
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3axucHukal. Y TpeTili cuTyalii BUHHMKAE 3HAYHO CKIAIHIINE MUTaHHS —
SKMM YHHOM ajJBOKaT Mae (OpPMYyBaTH CTpaTerilo 3aXHCTy 3a ITOBHOI
BiJICYTHOCTI KOHTaKTy 3 Ii/I3aXUCHUM.

[HII TOCHITHUKU TIPOMOHYIOTH CIIPOINEHUH MiAXiA 1 BUIIISIOTH
JIUIIE Bl MOJENi MOBEIIHKH: KOJM MiJ03pIoBaHUi ab0 0OBHHYBaue€HHH
MIATPUMYE 3B’S30K 13 3aXMCHUKOM Ta Y3TOJ/DKY€E 3 HHM ITO3MIIIO, 1 KON
Takuil 3B’S30K BIJICYTHIH, a aJBOKaT 3MYyIIEHWH CaMOCTIHO BH3HAYaTH
TaKTUKy Ta CTpaTerito 3axucTy?. CaMe OCTaHHs CUTyallisl € HaHGLIbII
CKJIaJHOI0 3 TOYKM 30py peamizalii mpaBa Ha 3aXHCT, a/pKe aJIBOKaT
M030aBJICHUH MOXJIMBOCTI Ji3HATHCS peajbHE CTABJICHHSI OCOOH 10
O0OBHMHYBauCHHs, 3’ACYyBaTH 1i MO3WII0 INOJ0 (AKTUYHHUX OOCTAaBUH
CIpaBH, OTpUMATH iH(OPMAIIiIo TPO MOKIIMBI aJi0i UM 1HII 00CTaBUHHU, 10
MOXYTb OyTH BUKOPUCTaHI Ha KOPUCTh 3aXHCTY.

Y Oarathox BHIIQAKax aJBOKaTH MpPsIMO 3a3HAYalOTh MPO
HEMOJKJIMBICTh BCTAHOBHTH KOHTAKT 13 IMMA3aXMCHHM, a OTXKE —
1 HEMOXJIMBICTh 3’CyBaTH HOro MpaBOBY IO3MII0 MIOJO BHUCYHYTOTO
oOBuHyBaueHHs1. Came TOMy OCOOJIMBOTO 3HaYEHHsI Ha0yBae piteHHs Paan
anBokatiB Ykpainu Ne 183 Bix 27 rpyans 2022 poky, 3rigHO 3 SKHM
a/IBOKAT, SIKUH 3/IHCHIOE 3aXKCT BIACYTHHOI 0COOM, CAaMOCTIHHO BH3HAYAE
MPaBOBY IO3MIII0 Yy CIpaBi, y TOMy YHCII LIO0 y4YacTi B CYJOBHUX
3aciaHHAX, IOJAHHS JOKa3iB, 3asBICHHS KJIONOTaHb, BHCIIOBJICHHS
MO3HMIIT 10 CyTI OOBHMHYBAa4YeHHS Ta OCKapKEHHsI CYJ0BHX pileHb. Takuii
MIJIX1/1 TO3BOJISIE aIBOKATOBI He 00MexyBaTucs (popMaIbHUM BUKOHAHHSIM
CBOTX OOOB’SI3KIB, a 3JIMCHIOBATH peaJbHUI 3aXUCT IHTEpECiB OCOOH,
HAaBITh SKIIO KOHTAKT i3 HEIO BIICYTHIM.

3aKoHO/[aBYO 3aKpilJieHy MPOLEAYpY 3IIHCHEHHS CHeliallbHOTO
CYIOBOTO IPOBa/UKCHHS BKpalf BaXKO Ha3BaTH CTAJOHHOK Ta
JOBEPIICHOI, OCKUTHKM Ha MPAKTHIIl BHHHUKAIOTH MPOOJIEMH, IOB’s3aHi
3 IpolLecyalbHUMH aclieKTaMi (yHKIIIOHyBaHHS 3a3HaY€HOI IPOLETYPH.

DyHIaMEHTAJIBHOIO poOIEMOI0 3a3HA4YCHOI  NpOLEAypU
€ HEJIOCKOHAJICTh 3aKOHOJABUO BCTAHOBIICHHUX aJITOPUTMIB 3a0e3neueHHs
mpaBa OOBHHYBAYEHOTO HAa 3aXHCT B YaCTHHI HAJGKHOTO HOro

! Kanpka 1. 3. Pearnizanis IpaB miZo3prOBaHOro, 0OBHHYBaYEHOTO
B CIIETiaIkHOMY KPHMiHATHHOMY ITPOBAHKEHHI (in absentia) : muc. ... a-pa
¢imocodii: 081  Ilpao.  Kwuis, 2023. C. 101.  URL:
https://elar.navs.edu.ua/server/api/core/bitstreams/f8ad0e39-663-472a-
bdec-8ad4a4275deb/content.

2 Illymetiko JI. O. TeOpeTMKO-MPABOBI Ta NPAKTHYHI 3aCaju
3MIACHEHHS CIICHiaJhbHOTO KPUMIHAJIBFHOTO TIPOBADKCHHS B YKpaiHi
mcC. ... a-pa ropun. Hayk: 12.00.09. Kuis, 2021. 475 c.
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OB IOMJICHHS TIPO CYAOBHUIA PO3TJISsII CIIPABH, [I0 MA€E HACIJKOM HaIMipHY
TPUBAJICTh CYAOBOIO PO3INIAAY KPUMIiHAJIBHHX MpPOBa/KeHb. HaaMmipHa
TPHUBATICTh 3YMOBIIIOE 30UIBIICHHS HAaBAaHTA)XEHHS HA CYIOBY CHUCTEMY
VYkpainu.

Tlonoxennsamu 4. 5 cr. 139, u. 3 cr. 323 Ta u. 1 c1. 297-5 KIIK
VYkpalHi BU3HAYCHO, [II0 YXUJICHHS BiJl SBKH Ha BUKIIMK Cyay (HEpUOyTTs
Ha BUKJIHMK 0O€3 MOBa)KHOI IMPHYUHM OUTBII SIK IBa pa3u) OOBHHYBAYECHHM,
SIKM{ OTOJIOIIEHUH Y MIKHApOJHUI pO3IIyK, Ta/abo sSIKWi BUiXaB, Ta/abo
nepebyBae Ha THUMYAcOBO OKYIOBaHil TepuTopii YkpaiHu, Tepuropil
Jiep>kaBH, BU3HaHOI BepxoBHoro Pamoro Ykpainu nepikaBoro-arpecopom,
€ TIJCTaBOIO s 3/AIHCHEHHS CIEUiaIbHOIO CYJ0BOTO IMPOBAaJHKEHHS.
CynoBuil poO3MIIsAA Yy KPUMIHANGHOMY MPOBA/XKEHHI IIOA0 3JI0YHHIB,
3a3HAYEeHMX Yy 4acTuHi JApyrid cratti 297-1 uporo Kopekcy, Moxe
3MIMCHIOBATHCS 3a BIiACYTHOCTI oOBuUHYBadeHoro (in absentia). 3a
HAsABHOCTI TakMX OOCTaBMH 3a KIOMOTAHHSIM IPOKYpOpa, IO SKOTO
JIOAAI0ThCS MaTepiajiy Ipo Te, o 0OBHMHYBaYeHHI 3HaB a00 NOBUHEH OYyB
3HaTU TIIpO Ppo3novare KpI/IMiHaJ'lI)He MMPpOBAXKEHHA, CyA IMOCTAHOBJIAE
yXBally PO 3AifICHEHHs CIIEHiaJIBHOTO CY[OBOTO MIPOBAXKEHHS CTOCOBHO
TaKOro 0OBUHYBAYEHOTO' .

IloBicTKM MPO BHKIMK OOBHHYBAYCHOIO Yy pPa3i 3AIHCHCHHS
CHELIaIbHOTO CYIOBOTO IPOBAPKCHHS HAJACHIIAIOTBECS 33 OCTaHHIM
BIIOMHM MICIIEM HOr0 MPOXKMBaHHS 4u mepeOyBaHHs. [Hpopmaris mpo
MOBICTKM IIPO BHKIMK OOBHHYBaYeHOTO OOOB’S3KOBO IIYOIIIKYETHCS
y 3acobax  MacoBoi  iHQopmamii  3arampHO;epxaBHOI  cdepu
PO3IIOBCIO/DKEHHs, Ha odiuiiiHomy BeO-caiiti Odicy ['eHepaibHOTO
MIPOKypopa Ta Ha odiliiHOMY BeO-caiiTi cyay. 3 MOMEHTY OIyOJIiKyBaHHs
MOBICTKM PO BHKIMK Yy 3aco0ax Mefia 3arajJbHOJepKaBHOI cdepu
PO3MOBCIO/KEHHST Ta Ha odimiiHOMY BeO-caifTi cyny 0OOBHMHYBaueHHU
BBKAETHCS HAJISKHUM YHMHOM O3HAMOMIICHUM 3  1i 3MiCTOM.

Bkazani  HOpMHU MIPE3IOMYIOTh 000B’SBKOBUH  BHKIIUK
00BHHYBAaYEHOTO JI0 CYly OAHOYACHO y YOTHPH Pi3Hi CIOCOOM: HadiCTaHHS
(bi3U4HOT TOBICTKH 32 aJPECOr0 0COOM, MyOIiKAIlil0 MOBICTKH PO BUKIHK
Ha ooimiiHomy BeO-caiiti Odicy I[eHepanpHOro mpoKypopa, Ha
odimifinomy BeO-caliTi cymy Ta y 3acobax MacoBoi iHQopmartii
3aralbHOepkaBHOI chepH PO3IMOBCIOIKEHHSI.

B mpaktudHOMY acmekTi HaWOITBIION MPOOIEMOI0 3aJHIIAETHCS
came 3fiiicHeHHS myOmikamii y 3acofax  MacoBoi  iHQopmarii

! Kpuminanenuii mpouecyanbHuil kojgexc Ykpainm : Komekc

VYkpainn BiJ 13.04.2012 Ne 4651-VL URL:
https://zakon.rada.gov.ua/laws/show/ 4651-17#Text.
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3araJbHOJIEpKaBHOI cdepr  pO3MOBCIOUKEHHS. Bkasana mpobnema
IIOB’s13aHa, Hacammepesn, i3 (QiHaHCYBaHHSAM PO3MILIEHHS BiJITOBIIHUX
myOJTiKaIii.

Crarreto 130 Koncturynii VYkpaiHM BH3HAueHO, IO JepikaBa
3abe3neuye QiHaHCYBaHHS Ta HAJEXKHI YMOBH Ul (QyHKI[IOHYBaHHS CyliB
i mismeHOCTI CyamiB'.

Yactunamu 3 ta 4 crarri 148 3akony Ykpainu «IIpo cynoycrpiit
1 cTaTyc CyIUIiB» BCTaHOBJICHO, IO JlepkaBHa CymoBa aJMiHICTpaIlis
Ykpainu  3mificHIOe  (YHKIIi TOJOBHOTO  PO3MOPSIHHWKA  KOIITIB
HepxaBHOro OromkeTy YKpainu mo/0 (GiHaHCOBOTO 3a0e3MeUeHHs CY/IiB,
kpiMm BepxoBnoro Cyny Ta BumMX creniainizoBaHux cyniB. DyHkuil
PO3MOpPSITHUKA OFOKETHUX KOINTIB IIOJO MICIIEBUX CYIIB 3IIHCHIOIOTH
TepuropianbHi ynpasiinas JCA Ykpainu?.

3a3HavyeHl TepUTOpiaibHI YIPaBIiHHS Y BCTaHOBJICHOMY 3aKOHOM
NOPSAAKY  BH3HAYAIOTh JPYKOBaHMK  3aci0 MacoBoi  iHpopmarrii
3arajJbHOJIEPKaBHOI Cepr PO3MOBCIOKEHHS, B SIKOMY PO3MILYIOTHCS
MOBICTKH PO BUKIIKK ITi03PIOBAHOr0, 0OBHHYBAaYeHOT0, 1H(OPMAITisS TIPO
MpoLIeCyalbHl JOKYMEHTH Ta YKIANAlOThCsA JOTOBOPH MPO HAllaHHS
BianmoBimHuX mocayr. Omaara TakuX MOCHYr 3AIHCHIOETHCS Ha ITiJCTaBi
[HCTpYKIIii 1100 3acTOCYBaHHS CKOHOMIYHOI Kiaacuikarii BHIATKIB
Or0/DKETY, 3aTBep/pKeHOT HakazoM MiHictepcTBa (iHaHciB YKpaiHH Bif
12 6epesns 2012 poky Ne 3333,

YpaxoByroun aediluT OFOIKSTHUX IPU3HAYEHD OKPEMHX MICIIEBHX
3araJbHUX CY/IB Ha 3a3HAa4YCHI IIOTPEOH, Ha CROTOMHI B CYJaX JAyXKe TOCTPO
CTOITh ITPO0JIEMa 3 OIUIATOO MOCIYT 3a ITyOJIIKAI[iI0 OrOJIOIIeHb ¥ 3ac00i1
MacoBoi iH(hopMaIlii 3araibHOePKaBHOI ChepH PO3MOBCIOPKEHHS — ra3eTi
«YpsIoBHH Kyp €p».

Oxpeciena mpobiemaTtrnka BimoOpaxkeHa B PimenHi Bumoi Pagu
[paBocymas Big 23.05.2023 poky 3a Ne520/0/15-23 «IIpo moromkeHHs
Iepepo3noainy OIMKETHUX BHIATKIB MK JlepKaBHOIO CyJIOBOIO

! Korcrurynis VYkpainm. Bigomocti Bepxosnoi Pamm Yxpainu

(BBP), 1996, Ne 30, ct. 141. URL https://zakon.rada.gov.ua/laws/show
1254%D0%BA/96-%D0%B2%D1%80#Text.

2 Ipo cymoycTpili i cTaTyc cymmiB : 3akoH Ykpainu Bix 02.06.2016
Ne 1402-VIIIL. URL https://zakon.rada.gov.ua/laws/show/1402-19#Text.

3 IIpo 3aTBepmKEHHS [HCTPYKILi MO0 3aCTOCYBAHHS €KOHOMIIHOL
kimacudikamii BUAATKiB Oromkery Ta [HCTpyKmIii IIOmO 3acTOCYyBaHHS
knacugikamii kpemutyBaHHS Oromxery: Mindin Yxkpainm : Hakas,
Incrpykmist Bim 12.03.2012 Ne 333. URL https://zakon.rada.gov.ua/
laws/show/z0456-12#Text.
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ajMiHicTparielo YKpaiHu Ta TEPUTOPiaJbHUMH yIIpaBIiHHAME [lepskaBHOT
CyIOBOi aaMiHicTpamii YKpaiHu Moo MiCIEBHX 3aralbHUX CYIiB» .

CuTtyanis, o0 CcKJanacs, CylHepeunTh MiKHAPOJHUM CTaHIapTaMm
3MIMCHEHHS CIICHIaIbHOTO CYIOBOTO IpoBajpkeHHS (in  absentia).
Biamosimao mo Pesomtorii Komitery minictpis Pagu €Bporu (75) 11 Bix 19
ciunss 1973 poky «IIpo kputepii, SKi pETIaAMEHTYIOTh pO3IJIAL, IO
MIPOBOAMTHCS Y BIJCYTHOCTI OOBHHYBaYe€HOTO», OJHUM 13 IpaBHII
€ CBOEYACHICTh Ta LIBUJKICT MOBIJOMJICHHS! 0CO01 PO CYJOBI 3acilaHHs
Ta B IJIOMY NpO 3IIHCHEHHS LI0A0 Hei KPUMIHAIBHOTO IPOBAPKEHHS
3a/ulsl 3a0e3leueHHs PO3MIIsAY CIPaB YHPOJOBXK PO3YMHOIO CTPOKY Ta
Bi/INIOBiIHO 3a0e3nedenHs e(peKTUBHOCTI IPaBOCY 1.

Takum umHOM, cydacHi peaiii OyTTss YKpaiHH, sika TOTepIiae Bif
Oe3skaiticHOl BilicbkOBOT arpecii p¢, akTyanizyBanu npoliemMy HaJe)KHOTO
Ta e¢eKTUBHOrO (YHKIIOHYBAaHHS MPABOBOTO IHCTUTYTY pO3MIIALY
KPUMiHAJIBHUX CIIPaB B IMOPSJIKY CIEHiabHOTO CyJIOBOTO IPOBAKEHHS
(in absentia) 3a/171s1 IPUTSATHEHHS JI0 BiJMOBIJAILHOCTI BUHHOT 0co0H 3a Ti
BIACYTHOCTI 4M MepexoByBaHHA. OpHAaK, HE3BaXKAlOUM Ha BaKIIMBE
3HAUCHHS BIPOBADKEHHA 3a3HAYEHOTO IHCTUTYTYy IpaBa, Ha IPaKTHULI
BUHHUKAIOTh MPOOJIEMH, TOB’sS3aHI HE JMIIE 3 pIBHEM HOPMOTBOPUOL
TEXHIKM LIOJI0 perjiaMeHTallil MpolecyalbHUX acleKTiB, a U nmpodiemu
yepe3 Opak HAJIEKHOTO JIepKaBHOTO (piHAHCYBaHHS, 4yepe3 HI0 MpOLEC
MPUTATHEHHS 0 KPUMIHAIBHOI BiJIIOBIIAJILHOCTI 3aTATYEThCS HA POKH Ta
XapaKTepU3y€eTbcsl BKpall HHM3BKOIO e(EKTHBHICTIO, II0 HETaTHBHO
BiJI0OpaXkaeThCsl Ha BIAMPABICHHI MPABOCYAS Y KPHUMIHAIBHHUX CIpaBax
B IILJIOMY.

BupimienHss gaHoi  nmpoOJeMaTHKW  3HAXOAUTHCSA Y TUIOLIMHI
30UIBIICHHS JIEP)KABHOTO (piHAHCYBaHHS BIAMOBIIHUX BHUTPAT LUISIXOM
BHECEeHHsI 3MiH 110 3akoHy Ykpaiau «[Ipo [epxaBHuit OromkeT YKpainu Ha
2024 pix» i3 ypaxyBaHHIM pealbHUX MOTped CymoBOi CUCTeMH YKpaiHu
abo y BHECEHHI BiAMOBiMHUX 3MiH 10 KpHMMiHAIBPHOTO MPOIECyanIbHOTO
KOJIeKCY YKpaiHM B YaCTHUHI BUMOT OO iHPOPMYBaHHS OOBHHYBaYCHHX
PO pPO3MNIAN Yy BIOHOMIEHHI HHUX KPUMIHAIBHUX CIPaB IUIIXOM

! Tlpo moromkeHHs HEPEpPO3NOATYy OHDKETHHX BHIATKIB MiX

JlepaBHOIO CYIOBOIO aJMiHICTpalier0 YKpaiHH Ta TEpPHTOPiaTbHUMH
ympaBIiHHSIMH Jlep:kaBHOI CyA0BOI anMiHicTpamii YKpaiH! MO0 MICIIeBHX
3araibHUX CYHIB: pimenHs Bumoi pagn npaBocymns Bix 23.05.2023 poky
3a Ne 520/0/15-23. URL: https://hcj.gov.ua/doc/doc/39739.

2 TIpo xputepii peryiaMeHTalii pO3MIsmy, KM NPOBOJUTHCS 34
BigcyTHOCTI 0OBHHYBaueHoro. Pesomromis 75 (11) Komitery MmiHicTpiB
Pagn €Bporm Bix 19 ciunst 1973 poky.
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BHKITIOUCHHS TTOJIOKEHB PO HEOOX1THICTh MyOITiKallii BUKINKIB B CYJOBI
3acimaHHs y 3acobax MacoBoi iH(opmamii 3aranbHOAEp)KaBHOI chepn
PO3MOBCIOPKCHHSL.

BucnoBku 10 po3ainy 3

1. AprymMeHTOBaHO, IO Ha CTajii MiATOTOBYOIO CYIOBOTO
MPOBA/DKEHHS 3aXUCHUK Ma€ pealbHI MOMIIMBOCTI BIUIMBaTH Ha
MTOIAJIBIIHHA TepeOir KPUMIiHATBHOTO MPOBAKCHHS [UITXOM 1HIIIFOBAHHS
BUTpeOyBaHHsS JIOKa3iB, BUKIMKY CBIJIKIB, €KCHEpTiB 1 CIeElialiCTiB,
3asBJIEHHS KJIOMOTaHb IMIOJ0 3aKPUTOrO PEXUMY CYJOBOIO 3acifiaHHS,
OCIIOPIOBAHHS MIJCYJHOCTI, TOPYIICHHS NHTaHHA [P0 TOBEPHEHHS
O0OBUHYBAJIBHOTO aKTa UM KJIOMOTAHHS MPOKypopy. OcoOIMBO BayKIMBOTO
3HAUCHHS TaKa JisNbHICTh HA0YBa€ y KPUMIHAIBHHUX IPOBAKEHHAX II010
HETIOBHOJIITHIX, /1€ 3aXMCHUK MOJKE iHILIFOBATH MOBEPHEHHS KJIOMOTAHHS
NP0 3aCTOCYBaHHS MPHUMYCOBUX 3aXOJIIB BAXOBHOTO Xapakrepy abo 3MiHy
HiICY/IHOCTI.

2. OOrpyHTOBaHO, L0 AisUIBHICTh 3aXMCHUKA IT1]1 Yac anessiiHoro
Ta KacalidHOTrO Meperyisiy Mae€ BIAacHY KpUMIHAIICTH4HY crenuQiky,
OB’ sI3aHYy 3 BU3HAYECHHAM MEXK OCKap)KeHHS, HaJISKHUM
CTPYKTYpYBaHHSAM apI'yMEHTALli], aKIEHTYBaHH;IM YBaru CyAy Ha iCTOTHHX
MPOLIECYaIbHUX HOPYIIEHHSX, HEJOIMYCTUMOCTI JI0Ka3iB, MOPYILIEHHI ITpaBa
Ha 3aXHCT YM HENpaBHJIBHOMY 3aCTOCYBaHHI HOPM MaTepiajlbHOrO Ta
mpolecyansHoro npasa. Ilin yac mpoBapKeHHs 32 HOBOBHSABICHUMHU a00
BUKIIOYHIMH OOCTaBUHAMM TAKTHKA 3aXWUCHUKA IIOBHHHA MOJATATH
y BUSBIICHHI HOBMX (DaKTiB, BCTAHOBIICHHI 1X ICTOTHOCTI JUIsi pe3yJIbTaTy
CIpaBH Ta JIOBEJICHHI HEOOXITHOCTI MEPErIsily CYA0BOTO PillICHHSI.

3. JoBemeHo, IO TAaKTHYHA MJiSUTBHICTh 3aXWCHHKA Mae
KOMIUIEKCHUH XapakTep 1 BKIIOYAE SIK 3arajbHi KpHUMiHANICTHYHI
MPUOMH, aJaNTOBaHI OO TOTped amBOKATCHKOI MisUIBHOCTI, TakK
i cneuudiuHi 3acobu, cdopmoBaHi Oe3MOCEPEHBO  ATBOKATCHKOO
MpakTUKO0. J{0 HUX HalexaTh BUSABJICHHS Ta (piKcalis MpoIecyaTbHUX
MOpYyIIeHb, OOIPYHTYBAaHHS HEAOIYCTHMOCTI [IOKa3iB, HeEWTpamizalis
TICHXOJIOTIYHOTO THCKY, y4acTh Y JOMHUTAX, O3HAHOMIICHHI 3 MaTepiagaMu
MIPOBAaKEHHS, CAMOCTIHE 30MpaHHs T0Ka3iB, BUTPeOyBaHHS JOKYMEHTIB,
OTPUMAHHS BHCHOBKIB CHeHiaiicTiB, aHami3 iHQopMarmii 3 BiIKPUTHX
JDKEepell Ta BAKOPHCTaHHS HU(PPOBUX JaHHX.

BcraHoBNeHO, 10  YMHHE ~— KpHMIHalIbHE  MpolecyalbHe
3aKOHO/JABCTBO HEAOCTaTHBO JETalli3ye TPOLECyadbHi MOMKIMBOCTI
3aXMCHHUKA Ha OKPEMHUX CTaJisIX CyJJOBOTO MMPOBa/HKEHH. Y 3B 53Ky 13 IINM
nonineHo nependaunti y KIIK Yipainu mpaBo cTopiH 3aBU4acHO 1M0O/1aBaTH
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TeperIiK JO0Ka3iB, SKi BOHH BBaXKAIOTh 3a HEOOXiJHE MOCIIIUATH I Yac
CYIOBOTO pO3TIIsAy, KJIOMOTAaHHS MPO BHKIMK CBIJIKIiB, CIICIIIATICTIB,
EKCIIepPTIiB i BUTPeOyBaHHS JOKYMEHTIB, @ TaKOX 3aKPIilTATH MiHIMAJTBHUHA
CTPOK BpYYEHHS! 3aXHUCHUKY KIONOTaHb, TOB’S3aHUX 31 CHELiaIbHUM
JOCYJIOBHM pO3CIiyBaHHSAM 4YM IHIIMMHM MHUTaHHAMH, IO TOTPeOYIOTH
IiJIrOTOBKY NIPABOBOT ITO3HIIIT, HE MEHIIIE HK 3a TPU TOAWHH JI0 1X PO3TISLY
CyJIOM.

4. 3’scoBaHO, IO Yy4YacTh 3aXUCHUKAa Yy KPUMIHAILHOMY
MPOBADKEHHI IIOJI0 3aCTOCYBaHHS NPUMYCOBHX 3aXOJIiB MEAMYHOTO
XapaxkTepy Ma€e 0COOIMBUIT KOMIIEHCATOPHUH XapaKTep, OCKUTBKU a/IBOKAT
(aKTHYHO KOMIIEHCYE OOMEXEeHI MOXJIMBOCTI  MiJ3aXUCHOTO  JIO
CaMOCTIHHOI peaizailii mporecyalbHIX MpaB, 3yMOBJICH] HOT0 MCUXIYHUM
craHoM. CaMe TOMY y4acTh 3aXMCHHKA Y TaKHX MPOBADKEHHIX MOBUHHA
pO3IIIAAaTHCS SIK OJJHA 3 KJIFOYOBHMX TapaHTIH paBa Ha CIIpaBeIMBHIA Cy/1
1 HeJIONyIIEHHs CBAaBILHOTO BTPYYaHHs IEPXKaBH Y TpaBa JIFOJIIHH.

O6rpynroBano, mo uumHHMA KIIK VYkpainm He 3a0esneuye
JIOCTaTHBO YiTKOTO HOPMATHBHOTO PETYJIFOBAHHS IPOLIECYaIbHOTO CTATYCy
0co0u, 110/10 SIKOT BUPILIYETHCS TUTAHHS PO 3aCTOCYBAHHS MPUMYCOBHX
3aX0JiB MEAWYHOrO Xapaktepy. Y 3B’S3Ky 13 [HMM JOLUIBHUM
€ 3aKOHO/IaBY€ 3aKpIIUICHHS OKPEMOro MepeliKy MHpOoLEeCyalbHUX MpaB
Takoi 0coOM, BU3HAYECHHS MOMEHTY 00OB’SI3KOBOTO 3aJIyYEHHSI 3aXHCHHKA,
3aKpiIUICHHs] [paBa aJBOKAaTa Ha JOCTYN J0 MEIMYHOI JOKyMeEeHTaIlil,
BpETYJIIOBaHHS TMOPSIKY 3aJydEeHHsI HE3aJIe)KHOTO JIKaps-lcuxiatpa Ta
BU3HAUEHHS MIJCTaB TMPH3HAYEHHS JIOJATKOBOI CYIOBO-IICHXiaTPUYHOT
€KCIIePTH3H.

BcraHoBIeHO, 10 Y4acTh 3aXMCHUKA TIOBMHHA 3a0e3MeyBaTUCs He
3 MOMEHTY OTPHMAaHHSI BUCHOBKY CYAOBO-IICHXIATPHUYHOI €KCIIEPTU3U Y1
JNOBIIKMA JKaps, a 3 9Yacy BHHUKHEHHS Oynb-sSKUX OOIPYHTOBaHHX
CYMHIBIB IIOJI0 OCYAHOCTI 0coOu abo ii 31aTHOCTI yCBIMOMITIOBaTH CBOT il
Ta KepyBatu HUMH. CTBepKEHO, [0 BiICYTHICTH aIBOKATa Ha TIOYaTKOBHIX
eTanax KpPUMIHAJIbHOTO MPOBA/DKEHHS CTBOPIOE PU3UK OTPHUMAaHHS
HEJOMYCTUMUX  JIOKa3iB, TICHXOJIOTIYHOTO THCKY Ta TOpPYIICHHS
(GyHIaMEHTAIBHUX MPOLECYATBHUX FAPAHTIMH.

5. JoBemeHo, MmO ydYacTh 3aXUCHHKA y KPUMiHAIEHOMY
MPOBA/DKEHHI II0JI0 3aCTOCYBaHHS MNPUMYCOBHX 3aXO/iB BHXOBHOTO
xXapakTepy Mae 0coOIHMBHI 3MICT, OCKITIBKH aBOKAT HE JIHIIE 3a0e3meuye
peamizamilo TPOLECyalbHHX TpaB HETOBHOJITHBOTO, a i BHKOHYE
(GyHKIF0O  rapaHTa =~ HAWKpammx  iHTEpeciB  AWTHHH, 3amolirae
TICHXOJIOTIYHOMY THCKY Ta CIpHs€ (OPMYBAHHIO CHOPUSATIMBAX YMOB IUIS
KOMYHIKaIlii.
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OOGIpyHTOBaHO, LIO €(PEKTUBHUIN 3aXHCT HETIOBHOJIITHBOTO Y TAKHX
MPOBaKCHHAX HEMOXJMBHH 0e3 TIMOOKOro JOCHiDKeHHS  Horo
0COOMCTOCTI, YMOB XHTTS, CIMEIHOTO CepeIOBHINA, PiBHS MCHXIYHOTO Ta
IHTENEKTYaJIbHOTO PO3BUTKY, TOBEIIHKH, KOJIa CITITKYBaHHS Ta MEPCIEKTHB
BHITPABJICHHs 0€3 130JIAIl1 BiJl CyCIIBCTBA. Y 3B’S3KY 13 I[UM 3aXHCHUK
MOBHUHEH AaKTHBHO 30MpaTH XapaKTEePUCTHKH, BHUCHOBKU TICHXOJIOTIB,
TIe/1aroTiB, COLiaTbHUX IPAIiBHUKIB Ta iHIII IaHi, [0 MOXKYTh BIUIUBATH Ha
BHOIp HaMEHIII OOTSHKIIMBOTO 3aX0/Iy BUXOBHOTO XapaKTepy.

BcraHoBiieHO, 10 YHMHHE 3aKOHOJABCTBO HEJOCTATHBO YiTKO
BHU3HAYa€ NPOLECYATbHUH CTAaTyC HEMOBHONITHBOTO, IIOAO SIKOTO
TUTaHYETHCS 3aCTOCYBAaHHSI IPUMYCOBHX 3aXOJIiB BUXOBHOTO Xapakrepy. Y
3B’a3Ky i3 muMm goninbHO 3akpinmutd B KIIK VYkpainm camoctiliHui
NpOLECYTbHAN CTAaTyC Takoi OCOOM, BWU3HAUUTH MOBHHH mepenik ii
IpOLECYATbHUX NIPaB, Nepe10adnTH 000B’I3KOBY COLIIANBHY JIOMOBIIb Ta
BCTAHOBUTH, 1[0 HAIPABICHHS HEMOBHOMITHROTO JO CIHEHiadbHOT
HaBYaJIbHO-BUXOBHOT YCTaHOBU JOITYCKAETHCS JIMIIC SIK BUHSITKOBUU 3axi11.

ApPryMEeHTOBaHO, M0 Y4YacThb 3aXUCHUKa Yy KPUMIHAIBHOMY
MPOBAHKEHHI 1010 OKPEMOi KaTeropii ocid Mae KOMIUJIGKCHHH XapakTep
1 He 3BOIUTHCA JIMIIE [0 KIACHYHOIO TMPEJCTAaBHUITBA IHTEpPECiB
I1iI03PIOBAHOTO0 UM OOBHHYBA4€HOro. Y TaKMX NPOBAPKEHHSX aJBOKAT
OJJHOYaCHO BHKOHY€ (DYHKIIIO IPOLECYaTbHOI0 KOHTPOJIIO, TapaHTyBaHHS
HE3aJIe)KHOCTI BiAMOBIAHOT 0co0H, 3axucTy npodeciiHol abo ciry:kO00BOT
JISUTBHOCTI Ta HEJOIMYILIEHHSI BAKOPUCTaHHS KPUMIHAILHOTO TPOBAPKEHHS
SIK IHCTPYMEHTY TOJITHYHOTO Y4 MPO(ECiiiHOrO TUCKY.

6. OOrpyHTOBaHO, M0 OCOOJMBUII MOPSIOK KPHUMIHAIBHOTO
MpoBaJKEHHS 1070 oci0, Bu3HaueHux cT. 480 KIIK VYkpainu,
CHpSMOBAaHMII HE Ha CTBOPEHHS HEOOIPYHTOBAaHHMX IpUBLIEIB, a Ha
3a0e3MeueHHs]  HEe3alIeKHOCTI  IXHBOI  OISUIBHOCTI Ta  3amoOiraHHs
HENPaBOMIpHOMY BTPYYaHHIO Yy BHKOHaHHA MpodeciiHuX 000B’SI3KiB.
Came TOMy y4acTb 3aXHCHHKA y TaKHX IPOBAUKCHHSIX MOBHHHA OYyTH
CHpsIMOBaHa Ha MEpeBIpKy MOTPUMAHHS CIELIaJIBHOTO  IOPSIKY
MOBIIOMJIEHHS TIPO  MiA03pYy, 3aTpUMaHHS, TIPOBEICHHA OOIIYKiB,
3acTOCyBaHHS 3ar001KHNX 3ax0iB 1 mpoBenenHs HCP/L.

BcraHoBneHo, 1m0 OAHUM i3 KIFOYOBHX HAMPSMIB isUTBHOCTI
3aXHCHHKA € TepeBipka KOMIIETEHIi Cy0’ekTa, SKAH 3MiHCHIOE
MOBIIOMJICHHS IIPO 03Py 4YHM IIOrOJUKYE TIPOBEACHHS OKPEMHUX
nporecyanbHux mifd. [lopymieHHS BHMOT IIOIO HAJGKHOTO CyO0’€KTa
MOBiIOMIIEHHS Tmpo Tigo3py abo moromkenHs HCPJ moBuHHO
po3risigaTics K ICTOTHE MOPYIICHHsST KPHMIHAIBHOTO IPOLECYaTbHOTO
3aKOHY Ta CaMOCTIlHa IiJICTaBa JUIs BU3HAHHS JJOKa3iB HEJOMYCTUMUMU.
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JloBeneHo, Mo 0cOOMMBOrO 3HAYECHHS y4acTh 3aXMCHHUKA HaOyBae
MiJ 4Yac MpOBeNeHHs OOIIYKIB Y XHUTIi, CIyXOOBUX IPHUMIIICHHSX,
TPaHCIIOPTHUX 3aco0ax, odicax UM MO0 ENEKTPOHHUX HOCIIB iHpopMarii
0ci0 31 cHemiaJpHUM CTaTycoM. Y TaKMX BHUMAJKaX aJBOKAT MOBHUHEH
KOHTPOJIIOBATH JOTPUMAHHS MEX YXBalM CIIYOro CyJi, 3amobiratd
BUJIyYCHHIO JIOKYMEHTIB, IO HE CTOCYIOThCSA MpenMeTa J0Ka3yBaHHS,
a TaKOX pearyBaTH Ha IOpPYIIEHHS TapaHTiii nmpodeciiHol TaeMHUI abo
HE3aJIe)KHOCTI BiJTOBITHOTO IHCTUTYTY.

7. VY3arampHEHO, 1[I0 CIeNialbHE CYJOBE  IPOBAIDKECHHS
€ CaMOCTIlfHUM iHCTHTYTOM KPUMiHAJIBHOTO MPOIECYATBHOTO MTpaBa, SKuit
3a0e3nedye peamizalilo IMPUHIMIYY HEBIABOPOTHOCTI KPHMiHAJIBHOT
BIJIMOBIIAJILHOCTI y BHIAJKaX, KOJH MiJO3PIOBAHUN 4YM OOBHHYBaYCHUI
NIePEXOBYEThCS BiJl OpraHiB JOCYJOBOTO pO3CHiIyBaHHS Ta CYHdy.
OOrpyHTOBaHO, IO MPOBa/KEHH in absentia He € CIPOILEHOI (OPMOIO
KPHUMIHAIIBHOTO TPOIIECY, &, HABMAKH, CTAHOBUTH YCKIIAJHEHY TPOIEAYPY,
sika MOTPeOye MiABUIIEHOTO PiBHS MPOLIECYAIbHOT YBAXKHOCTI, PETETLHOCTI
OI[IHKH JTOKa3iB Ta 3a0€3MeYCHHs TOJaTKOBUX TapaHTIH MMpaBa Ha 3aXKCT.

BcraHoBIieHO, 10 O/IHUM i3 EHTPAIBHHUX €JIEMEHTIB 320€31eUeHH
npaBa Ha 3aXUCT Y CHCLIAIbHOMY KPUMIHAJIbHOMY MPOBADKEHHI
€ ISUTbHICTh 3aXMCHUKA, BiJl CBOEYACHOTO 3allydeHHs SKOTO, HaJlaHHs
JOCTYIly 10 MaTepialiB IpPOBa/UKEHHS Ta JOCTATHBOTO dYacy IJId
MiJITOTOBKY 3JIEKHUTh peaibHa €(PEeKTHBHICTh 3aXUCTY.

JoBeneHo, 10 YNHHE KpUMiHAIbHE IIPOLEeCcyalbHe 3aKOHOIaBCTBO
MICTUTh KOJI3il IMIOJ0 MOMEHTY OO0OB’SI3KOBOIO 3aJlyueHHs 3aXHCHHUKa
y TpOBaJpPKEHHI in absentia, a TakoXk He 3a0e3MeUye HAIEKHOTO Yacy JUis
O3HAMOMJIEHHS aJBOKaTa 3 MaTepiajJaMH IIPOBaKEHHA. Y 3B 3Ky 13 UM
JOLIJIBHO 3aKOHOJABYO Iepef0adnTH OOOB’SI30K BPYUYCHHS 3aXHUCHUKY
KJIOTIOTAHHS PO 3AIHCHEHHS CIIEIiaTbHOTO JOCYIOBOTO PO3CIIiyBaHHS Ta
MaTepiaiiB, SKUMH BOHO OOTPYHTOBYETHCS, HE Ti3HIIIE HiX 32 TPU TOAUHI
JI0 TTIOYATKY CyJOBOTO 3aCiTaHHSL.

OOrpyHTOBaHO, IO OHIEI0 3 HAMOIIBII CYTTEBUX MPAKTHIHHX
mpoOJIeM  CIIEMIiaJbHOTO CYIOBOTO TPOBAKCHHS € HEIOCKOHATICTH
MEXaHI3My HaJeKHOTO IIOBIIOMJICHHS OOBHHYBAa4€HOTO MPO IiA03pPY
i cymoBuii posrisin. BpaxoByrounm mmpoBizamiro  CyZOYMHCTBA Ta
PO3BUTOK OQIMIHHIX EIEKTPOHHUX PECYPCiB, NOIUTFHIM € BHECEHHS 3MiH
no KIIK VkpaiHu ODisSXoM BUKIIOUEHHS BHUMOTH IIOAO OOOB’S3KOBOT
myOmikamii MOBICTOK Yy JAPYKOBaHHMX 3aco0ax MacoBoi iHQopmariii
3araibHOJIEPIKABHOI cpepr pO3NOBCIOHKEHHS Ta 3aMiHH ii TOBiIOMICHHIM
yepe3 odiniiaui BeO-caliT cymy, BeO-caiit Odicy I'enepambHOro
MIPOKYpOpa Ta iHIII Cy4YacHi eEKTPOHHI 3ac00M KOMYHIKaIlii.
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8. 3amponoHoBano BHecTH 3MiHM 10 monoxeHb KIIK VYkpainw,
a came:
8.1. ITynkr 8 u. 2 ct. 52 KIIK Ykpainu IomineHO BUKIACTH Y TakKii

peaaKIIii:
«8) w000 0cib, cMoCcoBHO AKUX 30IUCHIOEMBCA CNeYiaibHe 00CY006e
poscnidysanuss abo cneyiaivHe cy008e NPOBAONCEHHS, — 3 MOMEHMY

HAnpaeieHHs maxKo2o KionomanHs 00 cyoyy.

8.2. Crarrio 87 KIIK Ykpaiuu J0LiIbHO TONOBHUTH YacTHHOIO 4
TaKoro 3MICTYy:

«4. Heoonycmumumu € O0okasu, OmpumMani 6HACTIOOK iCHMOMHO20
NOpYwlenHs — cneyianbHo20  NOpAOKYy — NOGIOOMAEHHA Hpo  nido3py,
3AMPUMAHHSL, NPOBEOEHHSL ODULYKY, HE2ACHUX CIOYUX (PO3ULYKOBUX) Oitl yul
iHWux npoyecyanvhux Oiti wjoodo ocib, eusnavenux cmammeio 480 yvozo
Kooexkcy».

8.3. Crarrio 297-3 KIIK YkpaiHu DOIIEHO TOTIOBHUTH YaCTHHOIO
3 TaKoro 3MicTy:

«3. Knonomanusi npo 30iliCHeHHA CHeYianbHO20 00CY008020
PO3CNiOy6anHA — ma  Mamepiany, AKUMU — 60HO  OOIPYHIMOBYEMbCA,
BPYUAIOMbCsL 3AXUCHUKY He Ri3HIule HIdIC 3a mpu 200UHU 00 NOYAMKY
€Y008020 3ACIOAHHSAN.

8.3. UHactuny 2 cr. 315 KIIK VYkpaiHu IOLINBHO JOMOBHUTH
MYHKTOM 6 TaKOTO 3MICTY:

«6) eusnauac nepenik 00KA3i6, AKi CMOPOHU 68ACAIOMb 3d
HeoOXiOHe docaioumu nid 4ac cy0o8o2o po3eisidy, GUPIULYE NUMAHHSL NPO
BUKIUK CBIOKI6, eKcnepmie, cheyianicmie, eumpeOy8aHHs OOKYMEHMIS,
peueti ma e1eKmpOoHHUX OAHUXY.

8.4. Crarrio 481 KIIK Ykpainu A0LiIbHO JTOOBHUTH YaCTHHOIO 3
TaKoTo 3MICTY:

«3. IopywenHsa 8umoz w000 HANEHCHO20 CYO 'EKmMa NOGIOOMAEHHS
npo nioo3py ocodi, eusHaueniti cmammero 480 yvoco Kooexcy,
€ ICMOomHUM NOPYWEHHAM KPUMIHATLHO20 NPOYECYANbHO20 3AKOHY ).

8.5. I'maBy 38 KIIK Ykpaiau momisibHO HOTOBHUTH cTatTero 498-1
TaKoTo 3MICTY:

«Cmamms 498-1. IIpoyecyanvHuii cmamyc HenosHoOIMHb020, U000
AKO20 BUPIULYEMBbCA NUMAHHA NPO 3ACMOCYBAHHA NPUMYCOBUX 3AXO00I8
BUXOBHO20 XapaKmepy

Henoenonimuiti, w000 AK020  GUPIULYEMbCA  NUMAHHA — NPO
3aCMOCY8ANHA NPUMYCOBUX 3AX00i68 GUXOBHO20 XAPAKMeEPY, MAE NPABO:

3Hamu cymv nioospu abo 00OCMAUHU CYCNITbHO Hebe3neuHo20
OISAHHA,

KOPUCMY8aAmucsi NPAGHU40I0 00NOMO2010 3aXUCHUKA,
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bpamu yuacms y npoyecyanbHux Oisix;

nooasamu 00KA3U, 3A6/IsIMu KIONOMAHHs Ma 8i0800U;

BUCTIOBTIIOBAMU CE0I0 OYMKY U000 30X00I8 BUXOBHO20 XAPAKMepPy,

ockapoicysamu cy0o06i pilleHHsL).

8.6. Crartio 500 KIIK VkpaiHu JOIUTEHO JOTIOBHUTH YaCTHHOKO 3
TaKOTo 3MICTY:

«3. Hanpaenenns HenoeHonimmb020 00 CHeyianbHoi HAGYANbHO-
BUXOBHOI  YCMAHOBU — OONYCKAEMbCSA  uwe 3a  YMOBU  008eOeHHs
HEeMOMNCIUBOCIE 11020 SUNPAGIEHHSI MEHUL CYBOPUMU 3AX00AMU BUXOBHO2O
xapaxmepy».

8.7. I'maBy 39 KIIK Ykpaiuu AOMUIEHO TOMOBHUTH cTaTTero 506-1
TaKoro 3MICTYy:

«Cmamms 506-1. I[Ipasa ocobu, w000 Kol GUpiuLyEmbcst NUMAHHsL
NPO 3ACMOCYBAHHSL NPUMYCOBUX 3AX0018 MEOUUHO20 XAPAKMepy

Ocoba, wo0o Kol 6UpIUYEmMbCs NUMAHHA NPO  3ACHOCYBAHHS
NPUMYCOBUX 3AX00i68 MEOUYHO20 XAPAKMEPY, MAE NPABO:

3Hamu, y 363Ky 3 SAKUM OISIHHAM mMa HA SAKUX RNiOcmaeax
BUPIULYEMBCA NUMAHHA NPO 3ACMOCYSAHHA 00 Hei NPUMYCO8UX 3aX00i8
MeOUUHO20 Xapakmepy;

KOPUCMY8AMUCSL NPAGHUYOI0 OONOMO20I0 3AXUCHUKA,

bpamu yuacme y Cyo006oMy 3aciOanHi, AKWO ii NCUXTYHUL CMaH ye
00360714€;

nooasamu O0KAa3U, 3aA61AMuU KIONOMAHHA MA 6i0800U;

ocKapacysamu cy0osi pitents;

Kopucmyeamucs — iHWUMU — Npasamu,  nepeodaueHuMu - Yum
Kooexcomy.

8.8. Crarrio 507 KIIK Ykpainu J01ijapHO JOTOBHUTH YaCTHHOMO 2
TaKoTo 3MICTY:

«2. 3axucuux 3amny4yaemevcs 00 KPUMIHATBHO20 NPOBAONCEHHS
3 MOMeHmy 8UHUKHEHHs 0OTPYHIMOBAHUX CYMHIBI8 000 0CYOHOCHI 0cobU
abo ii 30amuocmi ycgioomnosamu c80i Oii ma Kepysamu HUMUY.

8.9. Crartio 509 KIIK YxpaiHu OOIIEHO JOTOBHUTH YaCTHHOIO 4
TaKoTo 3MICTY:

«4. 3axucmux Mmae npago O3HAUOMIOBAMUCA 3 MeOUUHOIO
OOKyMeHmayieo ocobu, IHIYiloeamu 3any4eHHs He3ANeHCHO20 JTiKaAps-
neuxiampa, cmasumu 3anNUmMaHHs eKCnepmam, 3asa61amu KIONOMAaHHs npo
npogedeHHs  000amKogoi  abo  NOBMOPHOI  CYO0BO-NCUXIAMPUUHOL
eKCHnepmu3uy.
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BUCHOBKH

Y  ucepramii Ha  miACTaBi  MPOBENEHOTO  TEOPETHYHOTO
y3araJbHEHHsS | eMITIpUYHUAX JOCHTIKeHb, 3alpPOMOHOBAHO BHUPIIICHHS
HOBOTO HAyKOBOTO 3aBJAaHHS, CYTh SKOro Touisirae y (opMyBaHHI
KOHIICTITYalIbHUX TEOPETHYHUX, MPABOBUX 1 OpraHi3aliifHO-TaKTHYHHX
3aca/i IPOBEJCHHS CIIiTYMX (PO3IIYKOBHX) 1 TIPOIECyabHUX i 32 y4acTio
3aXMCHUKA Y KPUMIiHAIBHOMY MpOBauKeHHI. JIOCTiKeHO TIeHe3y Ta
CYYaCHHU CTaH HAYKOBHX ITiIXO/IB JI0 YYacTi aJIBOKaTa y KPUMiHAIbHOMY
IPOBa/UKEHHI, BU3HAUCHO MICIe 3aXUCHUKA y CHUCTeMi JOKa3yBaHHS,
PO3KpPHUTO OCOOJIMBOCTI peaizallii HUM MpolecyaJbHUX MOBHOBAXEHb Ha
PI3HHX CTajisX KPUMIHAJIBHOTO MPOBA/PKEHHS, a TaK0X OOIPYHTOBAHO
HAIPSMU BJIOCKOHAIICHHS KPUMIHATBHOTO MPOIIECYaTbHOTO 3aKOHOIaBCTBA
VYkpaiau. ChopMOBaHO TaKi BUCHOBKH:

1. 3ampomnoHOBaHO aBTOPCHKY IEpIOAHU3allil0  HOPMATUBHOTO
CTAaHOBJICHHS Ta  HAyKOBOIO  OCMHCJICHHS  y4yacTi  3aXHCHHKa
y KpUMIHAJIbHOMY IIPOBA/DKEHHI, SKa OXOIUIIOE BICIM eTamiB — BiX
(hopMyBaHHSI IHCTUTYTY IHPUCSDKHHX TOBIPEHHX Iicis cyn0Boi pedopmu
1864 p. 10 cy4yacHOro erary BOEHHUX TpaHchopMmarliid. OOrpyHTOBaHO, 10
KJIFOUOBHM KPHUTEPIEM BHOKPEMJICHHS IIMX €TaliB € 3MiHa HOPMAaTHBHOTO
CTaTycy 3axHCHHUKA, PIBHS MPOLECYalbHOI CaMOCTIHHOCTI aJBOKATYpH,
CTyNeHs peaji3alii 3acaiyd 3MarajbHOCTI Ta BIUIMBY MIXKHApPOIHUX
CTaHJIAPTiB Ha HAI[IOHABHY MPaBoBY cucteMy. OCOOIUBY yBary npHaLIEHO
Cy4acHOMY eTally, SIKHi XapaKTeph3yeThCsl (POBI3aIli€l0 CyTOYHHCTBA,
IUCTaHUIMHUMU (opMamMM ydacTi aJBOKaTa, HOBHMH DPU3HKAMH VIS
aJBOKAaTCHKOI Ta€MHUIII Ta HEOOXIIHICTIO aJamTamii TapaHTiii mpaBa Ha
3aXUCT 10 YMOB BOEHHOTO CTaHy.

2. JloBemeHO, MmO Cy4YacHAa MOZENb 3aXHCTy Y KPHUMIHAJIBHOMY
MPOBAHKEHHI TpaHC(hOpPMyBaacs BiJl JOMOMIXKHOI QYHKIIIT pearyBaHHs Ha
Iii cTOpOHU OOBUHYBAaYECHHS IO CAMOCTIHHOI ()OPMH JTOKA30BO1 [TiSUTHHOCTI.
HaromnomreHo, mo 3axWCHUKa CIiJ] PO3YMITH SK MOBHOILIHHOTO Cy0’€KTa
JIOKa3yBaHH:I, KU Mae MpaBo HE JIMIIE CIIPOCTOBYBATH JOBOAW CTOPOHU
0oOBHHYBaueHHs, a ¥ GopMyBaTH albTEpPHATHBHI Bepcii momii, 30upatn
pEeYOBi, MOKYMEHTalbHI, €CKTPOHHI JOKa3M, 3aJdydaTd CIEIlaliCTiB Ta
€KCIIePTiB, BAKOPUCTOBYBATH BIAKPHUTI Kepena iH(opMarlii Ta iHiI[iFoBaTH
MPOBEICHHS POLECYyTbHUX Aiil.

3. BuzHaueHo, 1110 3aXHCT Y JIOCYAOBOMY ITPOBa/DKEHHI HEOOX1THO
pO3TIIAAATH SIK OaraToQyHKIIOHATEHUN TPABOBHI IHCTUTYT, IKHH TTOEAHYE
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MIPOLIECyaIbHO-I0KAa30BY, IPEBEHTHBHY, BiJIHOBIIOBAJIbHY Ta TapaHTIHHY
¢ynkuii. Takui miaxix T03BONSE PO3MIIAAATH ISUTBHICTH 3aXMCHHKA HE
JUIe sSK 3acid pearyBaHHS Ha BXKE JIOMYIICHI IOPYLIEHHS, a 1 SK
IHCTPYMEHT 3amoOiraHHs He3aKOHHOMY OOMEXEHHI0 mpaB ocoowu,
(¢opMyBaHHSI TpOLECYaJbHOTO OajaHCy Ta 3a0e3NedeHHs peasbHOl
PIBHOCTI CTOpIH.

4. OOrpyHTOBaHO, IO OJHHM 13 BH3HAYaJIBHUX KPUTEPIiB
e(eKTUBHOCTI 3aXHCTy € 3a0e3NeueHHs] PaHHBOT'O JIOCTYITY JIO aJBOKaTa —
3 MOMEHTY (P)aKTUYHOT'O 3aTPHMaHHS YM iHIIOTO PEasbHOTO OOMEKESHHS
cB00O 1 0COOM Ta OCOOMCTOT HEIOTOPKAHOCTI, @ HE 3 4acy (hopMaJIbHOTO
MOBIJIOMJICHHS TIPO TMiJA03py. YCTAaHOBJICHO, IO caMe (pakTuuHe
mo30aByieHHsT CBOOOAM, a HE MOMEHT CKJAJeHHS IpOolecyalbHUX
JOKYMEHTIB, Ma€ BHU3HABATHCS MMOYATKOM pealizallii mpaBa Ha 3aXUCT Ta
BiJUTIKY CTPOKIB 3aTpUMaHHSI.

5. JloBeneHO, 10 TAaKTHKA 3aXUCTy € CAMOCTIMHMM HampsMoM
KPUMIHAJICTUYHOI ~ TAKTHKH, SKHH  OXOIUIIOE CHCTEMY HayKOBO
OOrpYHTOBaHMX MPHUAOMIB, PEKOMEHJAIlil, TAKTHYHHUX KOMOIHAIili Ta
orepaniif, CHopsMOBaHMX Ha 3a0e3rNeueHHs IpaB, CBOOOJ 1 3aKOHHUX
IHTEpECiB I11103pIOBAHOT0, OOBUHYBAUYEHOI'0 Ta IHIIMX YYaCHHUKIB CTOPOHU
3axucTy. BcTaHOBIIEHO, 110 TAKTHKA 3aXUCTY peali3yeThes He JMIIE ITiJ 9ac
JIOCYJIOBOTO PO3CIIiAyBaHHsI, & W Ha BCIX CTAJisIX CYZ0OBOTO IIPOBAKEHHS,
BKIIIOYAIOYM ITIATOTOBYE [POBA/DKCHHSI, amessiiifiHuil 1 KacauidHui
Meperyisil, a TaKoX Ieperyisl 3a HOBOBHSABICHMMH a00 BUKIIOYHHMH
o0cTaBUHAMIL.

6. YcraHoBIIEHO, 10 OCOOJMBOCTI  IISUIBHOCTI  3aXHMCHHKA
Oe3rocepe/IHbO 3aJIeKaTh Bijl XapakTepy JuKepesa J0Ka30Boi iHdopmairii.
VY BepOanbHHX IIPOLECYalbHHX MifAX KIIOYOBE 3HAYCHHS MAaloTh
KOMYHIKaTUBHO-TICUXOJIOTIYHI aCIeKTH, IOB’s3aHI 13 3a0e3MeyYeHHsIM
JIOOPOBLTBHOCTI MTOKa3aHb Ta BUSIBJICHHSIM CYIIePEYHOCTEN.
VY HeBepOaNbHUX MisIX NPIOPUTETHUM € KOHTPOIh 32 3aKOHHICTIO
BUJIyueHHs, (ikcailii, NaKkyBaHHS Ta JOCHI/DKCHHS MaTepiallbHIX
i mudpoBux cruigiB. Y HOHBepOambHHX (3MIMIAHHWX) MiAX 3aXHUCHHUK
IIOBMHEH OJHOYACHO aHaNi3yBaTH IMOBEHIHKY YYaCHHKIB, OpraHi3amiiHi,
MaTepiaibHi Ta iHII YMOBH IIPOBEICHHS MPOIEeCyaIbHOT ii.

7. ApryMEHTOBAHO, IIO OJHUM i3 KITFOUOBHX HAIPSMIB PO3BHTKY
CydacHOI 3aXHCHOi MiSNTBHOCTI € poboTa 3 NmU(POBUMH CiiaMH Ta
SNIEKTPOHHUMH  JIOKa3aMH.  BuiydeHHs  MOOUIBHHX  IPHCTPOIB,
KOMIT'IOTEPHOI ~ TEXHIKH, CepBepiB, JHCTYBaHHS B MECEHIDKEPax,
TeOJOKAI[IfHNX TaHUX, IHPOpMAIlii 3 BiJeoKaMep i BITKPUTHX IHPPOBUX
pecypciB BUMarae BiJ 3axucHuKa He ymme 3HaHHA HopM KIIK Vkpainw,
a U pO3yMIiHHSI TEXHIYHMX aCHEKTiB KOMiIOBAHHS, MEPEBipKU IUTICHOCTI,

224



ABTEHTHYHOCTI Ta 30epekeHHs eIeKTPOHHOI iH(popMarlii. Y 3B’3Ky 3 1M
3alPONIOHOBAHO PO3IJIAAATH LU(PPOBY KOMIIETCHTHICTh aJBOKaTa SK
OKpeMHii eeMeHT MpoeciitHOro cTaHAapTy MPABHUYOI TOTIOMOTH.

8. JloBeneHo, 1m0  YMHHE  KpUMIHaJbHE  IIpOILECYyasbHE
3aKOHOJABCTBO  XapAKTEPU3YEThCA  ICTOTHHM  JUCOATaHCOM  MiXK
MOXIIMBOCTSAMH CTOPOHH OOBHHYBAueHHS Ta CTOPOHH 3axucTty. [lompu
dopManbHe 3aKpilIeHHS MpaBa aJBoKata Ha 30HMpaHHS JOKas3iB,
3aKOHO/IAaBCTBO HE 3a0e3redye Hae)KHOI0 MEXaHi3My peajrizaiii 1boro
mpaBa, 1[0 MPOSIBISIETECS. Y BIICYTHOCTI YiTKMX MPOUEAYp OTPHUMAHHSI
MMMCBMOBUX TIOSICHEHb, JAOCTYIly J0 MaTepialiB 1 peuoBUX JIOKa3iB,
3aJyYeHHs] ~ CHEMIaliCTiB, TPOBSACHHS  HE3AICIKHHUX  CKCIEPTHUX
JIOCITIJKeHb Ta (ikcaril nudpoBoi iHpopmariii.

9. OOIpyHTOBaHO, IO BHWKOPHCTaHHsS CICIAIbHUX 3HAHb
CTOPOHOIO 3aXUCTy € OJHUM 13 KJIFOUOBUX IHCTPYMEHTIB 3a0e3leueHHs
peanbHOi 3MarajbHOCTI KPUMIHAIBHOTO MPOBAKEHHA. BomHodac yuHHA
MOJIENIb 3alyUYCHHSI SKCIEPTiB Ma€ CyMepewMBHil XapakTep, OCKIIbKH
NpaBO CTOPOHM 3aXUCTy CAMOCTIHHO 3allydaTH ekcnepra (aKTHYHO
0OMEXYETbCS  BIICYTHICTIO  JOCTYIy JO OO’€KTIB  JIOCHIIDKEHHS,
MOPIBHSJIBHUX 3pa3KiB, PEYOBHX JI0KA3iB Ta IHIINX MaTepiaiiB, HEOOXITHMX
JUIsl TIPOBEJICHHS TTOBHOLIIHHOT'O €KCIIEPTHOTO JOCTI [PKESHHSL.

10. BctaHoBneHO, 10 yMOBH BOEHHOTO CTaHy CYTTEBO
TpaHC(OpPMYBalM OpraHizamiiHi Ta MpOLECYyalbHI acleKTH Yy4acTi
3aXMCHHKA Yy KPHUMIHAJIBHOMY MpOBa/keHHi. [0 OCHOBHMX TEHJEHIIN
HaJeXaTh TOUIMPEHHS IMCTAHIIMHUX (OPM YyYacTi aJBOKara, aKTHBHE
BUKOPHCTaHHsI BiJeokoH(pepeHiiii, nudposizailis KoMyHikamii, 3MiHa
TEPUTOPIaJIbHOI IMIJACYTHOCTI Ta NPAKTHKA BIJHOBJICHHS BTPAYCHUX
MaTepiajiiB KpuMiHaJbHHUX [TPOBADKEHb. BogHOUac MOOII3aIis aIBOKATIB,
ix mepeOyBaHHsS y 30HI OOioBHMX niif a00 Ha TUMYACOBO OKYIIOBAaHMX
TEPUTOPISAX CTBOPIOIOTH HOBI PU3UKHU ISl 3a0€3MEeUeHHS MIpaBa ocoOu Ha
npodeciiiHy mpaBHAYY AOTIOMOTY.

11. loBemeHo, 1m0  ydYacThb  3aXWCHHUKA Yy KPHUMiHAIBHUX
MIPOBAKEHHSIX II0I0 HETIOBHOIITHIX Ta 0Ci0, CTOCOBHO SIKMX BHPIIIYETHCS
MUTaHHS PO 3aCTOCYBAHHS IPHMYCOBHX 3aXOJiB MEJUYHOTO XapakTepy,
Ma€e KOMIICHCATOPHHH XapakTep. Y TaKHX IPOBAJDKCHHSX a/IBOKAT He JIMIIeE
3a0e3medye peamizamifo MpoIeCcyalbHHX IpaB ocodw, a U (paKTHIHO
KOMIICHCYE 11 0OMEXEeHI MOXIIMBOCTI O CaMOCTIHOTO 3aXHCTY, BUKOHYE
(yHKIIF0O  TrapaHTa =~ HAWKpammx  IHTEpeciB  AWTHHH, 3amolirae
TICHXOJIOTTYHOMY THCKY Ta CIIPUsi€ HEAOMYIIEHHIO CBaBUIBHOIO BTPYYaHHS
JIep)KaBU y TIpaBa JIFOUHH.

12. YcranoBneHo, 1o o0coONMBHH TOPSAOK KPUMiHATBHOTO
TIpOBaJpKEHHS m010 oci0, Bu3HadeHnX cT. 480 KIIK Ykpainu, He cTBOpIOE
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HEOOTPYHTOBaHMX NpPUBUICIB, a CIpsMOBaHMIA Ha  3a0e3NedeHHs
HE3IeXKHOCTI  mMpodeciiHOi  MISUTBHOCTI  BINMOBIOTHHUX  CYyO’€KTIiB
1 3amo0iraHHs BUKOPHCTaHHIO KPUMIHAJIBHOTO IPOBAPKEHHS SK 3ac00y
MOJITUYHOTO, MPOQEcifHOro YW IHCTHTYHIHHOTO THCKY. Y TakuX
MIPOBADKEHHAX JiSUIbHICTh 3aXMCHUKAa IOBMHHA OyTH 30CepelkeHa Ha
TIepeBipIi HaJIeKHOCTI Cy0’€KTa MOBIIOMIIEHHS PO IMiJ03pY, 3aKOHHOCTI
MpoBeJieHHsT 00mIyKiB, 3aTpumanb, HCPJ[ Ta pmorpumanHHs TapaHTid
npodeciiiHol TaEMHHLI.

13. ApryMeHTOBaHO, L0 clienianbHe KpUMiHAIbHE IPOBAKEHHSI in
absentia He € crpomIeHO (OPMOIO KPUMIHATIBHOTO MPOIIECY, & HABIAKH
XapaKTepU3y€eThCs MiIBUIIEHUMH BUMOTaMH JI0 3a0e3ledyeHHs MpaBa Ha
3axucT. EdexTuBHICTh yuacTi 3aXMCHHMKa Y TakMX IPOBaPKEHHSIX
3aJIeKUTh BiJi CBOEYACHOTO 3aJlyueHHs a/IBOKaTa, HaJaHHS ioMy
JIOCTaTHHOTO 4Yacy Ul O3HAWOMJIGHHS 3 MaTepiaiamH Ta 3a0e3NeyueHHs
peasibHOI  MOMUJIMBOCTI  (pOpMyBaTH Ta BIJICTOIOBATH MPOILECYalTbHY
HIO3UIIII0.

14. loBeneno, mo opieHTamias Ha mnpaktuky €CIUI nmoBunHHa
posrisgaTcs K 000B’I3K0Ba YMOBA PO3BUTKY CyYaCHOI TAKTUKH 3aXHCTY.
Came npakrrka €CIJI no3Bosisie BUSBISITH THIIOBI MOPYILEHHS, 1T0B’s3aH]
3 0OMEXKEHHSAM IOCTYIly [0 aJBOKaTa, BTPYyYaHHSM y INPUBATHE XKHTTS,
MIPOBOKAIIIEI0 3JI0YMHY, HEOTPUMAHHSM [IpaBa HA MOBYAHHSI, HEPIBHICTIO
CTOPIH Ta MOPYIICHHSM IpaBa Ha CBOOOAY i OCOOMCTY HEIOTOPKAHHICTB.

15.3  ypaxyBaHHSM  BHUSBIEHMX mpoOneM 1 JucOanaHciB
00rpyHTOBaHO HEOOXIIHICTh YIOCKOHAJICHHS KPUMIHAJIBHOTO
NPOLIECYAIBHOIO 3aKOHO/IABCTBA Y KpaiHu, 30KpeMa:

1) Buknactu 4. 3 ct. 93 KIIK VYkpainu y penaxuii, sika mpsmo
nepenbadae MpaBO CTOPOHM 3aXUCTy 30MpaTH MHUCBMOBI IOSICHEHHS,
BUSBJIATH Ta (QikcyBath nudpoBi JAaHi, BUTPeOOBYBATH EJIECKTPOHHI
JOKYMEHTH, BUCHOBKH €KCIIEPTIB 1 CIICI[iaTICTiB;

2) pomoBautH KIIK Vipainm cr. 95-1, sxa 3akpimmroBaTHMe
MACHMOBI TOSICHEHHS, OTPHMaHI CTOPOHOIO 3aXHCTy, SK CaMOCTiiHE
npolecyanbHe JHKEPeIIo T0Ka3iB;

3) nmepenbauntn y cT. 236 KIIK Ykpainu 3a00poHy mpoBeaeHHS
o0myky mo mpuOYTTS 3axXHCHUKA, SKIIO Oco0a 3asBWiIa BiIIIOBiIHE
KJIOTIOTaHHS, KPiM HEBiIKIIaTHUX BUTIA IKIB;

4) 3aKpinUTH TPaBO 3aXWCHUKA BUKOPHCTOBYBATH BIIACHI TEXHIUHI
3acobu  QoTo-, aymio- Ta Bimeodikcamii mix Yac MPOBEICHHS
MIPOIECYAIbHUX il

5) pO3LMpPUTH IPOLECYaIbHI IpaBa CHELiaNiCTa, 3aJTydeHOro
CTOPOHOIO 3aXHCTY;

226



6) yIOCKOHAJINTH ITOPS/IOK 3UTy4EHHS €KCTIepTa CTOPOHOIO 3aXHCTY,
3a0e3rnedyeH s JOCTyIy 0 00 €KTIB JOCHIKEHHS Ta CKOPOYEHI CTPOKH
PO3TIISITY BiMOBIHUX KJIOTIOTAHb;

7) nepenbaunT OOOB’S3KOBE OTOJIOIICHHS BHUCHOBKY €KCIlepTa
y CYJOBOMY 3acCi/laHHI Ta IPaBO €KCIepTa CTABUTH 3aIlIUTaHHS y4aCHUKaM
MPOBAIKCHHS;

8) BCTaHOBMUTM HENONMYCTUMICTh JOKa3iB, OTPHUMaHHX i3
MOPYIICHHSM CIEI[iabHOTO TOPSAKY 3MiCHEHHS MPOIECYATbHUX il
o0 oci6, BuzHayeHux ct. 480 KIIK Ykpainu;

9) 3akpimUTH 00OOB’SI30K BPYUYCHHsI 3aXHCHHKY KIOMOTAHHS MO
crieniaNbHe JOCYIOBE pO3CHiTyBaHHS Ta MartepialiB, SKUMH BOHO
00IpyHTOBY€EThCS, HE IMi3HIIIE HIX 32 TPH TOAMHHU J0 CYJJOBOTO 3aciJjaHHS,;

10) BusHauutn y KIIK Ykpainu oxpemuil nporecyanbHuil cratyc
HeHOBHOHiTHBOFO, o0 AKOro BI/IpiH_IyGTBCH IMHUTAHHA PO 3aCTOCYBaHHSA
NPUMYCOBHX 3aX0/IiB BUXOBHOT'O XapaKTepy;

11) BusHauutn y KIIK Ykpainu oxpemuil nporecyanbHuil cratyc
0co0u, 1I0J10 SIKOT BUPILIYETHCS TTMTAHHS PO 3aCTOCYBAHHS MPHUMYCOBHX
3aXO0JiB MEIMYHOIO XapakTepy, Ta 3aKPIIIUTH IIPaBO 3aXMCHUKA Ha JOCTYII
JO MEOU4YHOI JOKyMEHTAIlll, 3allydeHHs He3aJe)KHOIro IIcuXiaTpa
1 1HIIIIOBaHHS OJAaTKOBOI EKCIIEPTU3H;

12) nonoBauTH 3akoH Ykpainu «lIpo agBokaTypy Ta aJBOKaTChKY
JiSTIBHICTE» IIOJNOXKEHHAMHM IO TPaBO aABOKAaTa MPOBOIAWUTH OIJISA
BIIKPUTHX LU(PPOBUX PECYPCiB, KOMIT IOTEPHHUX JaHUX Ta €JIEKTPOHHUX
MIPUCTPOIB, 3IIMCHIOBATH KOMiIOBaHHS i (ikcanito mudpoBoi iHopmarii
y ¢opMmax, TpHUOATHUX I  BHUKOPUCTAHHA Y KPHMiHAJIBHOMY
MIPOBAJKEHHI.
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