[Taneabna auckycia Ne 1 «[Ipobremu kpuMiHAaAICTHKH Ta HOPMATHBHO-IIPABOBOIO PEryAIOBAHHS

c(epu eKCIIepTHOTrO 3abes3IeyeHHsT IPABOCYAsI»

? )~
6o

noroMoru ((ororpadyBaHHs, CKIaJaHHS CXeM, TUIaHIB, Kpec-
JIeHb, TOOUpPaHHS 3pa3KiB AJIs IPOBEICHHS EKCIICPTH3H Ta iH.)
CTOpPOHAMH KPHUMIHAJBHOTO TIPOBAKEHHS 1 CYIOM IIiJ[ Yac
CYIIOBOTO po3msiay [2].
3aBmaHHA CIIeliaNicTa MoJsrae B TOMY, 00 Ha IMiJCcTaBi
CBOIX 3HAaHb HAJATH JOIOMOL'Y CII{YOMY Y BUSBJICHHI Ta BU-
JTy4eHHI CIiJIiB 3TTI0YHMHY, TPEIMETIB i JOKYMEHTIB, III0 MOXKYTh
OyTH pEYOBHMH JOKa3aMH y KPHMiHAJTBHOMY IMPOBAKCHHI,
Ta 3 [i€I0 METO0 OpaTH akKTUBHY Y9aCTh y MPOIECYyalbHiH dii.
Ve Ha erami TPOBEACHHS CHim4oi (pOo3mIykoBoi) mii
CHEMiajicT IoroMarae CiiTdoMy y IOOWpaHHI HEOOXiTHHX
JIOKYMEHTIB KPHMIHAJIBHOTO IPOBaKCHHS, BOXHOYAC HE
3aBJIAFOYM 1M IIKOAM, HE 3MIHIOIOYH iX CTaHy Ta Malou Ha
yBa3i, 0 HaJaJi IJIs MOTITHOIEHOTO TOCIIHKEHHS IIHX 00’ €K-
TiB MOXe OyTH pU3HAYEHO CYJOBY eKcrepTnsy [3, c. 405].
Takoxx I 4ac CKIIaJaHHs IPOTOKOIY MpoLecyatbHol aii
CIeiajicT MO)Ke TPABIIFHO BKA3aTH CIIAYOMY Ha3BY JIOKY-
MEHTIB, OCOOIMBOCTI yITAKOBKH Ta iHII OOCTaBUHM, SKi ITO-
BHHHI OyTH B HROMY BimoOpaskeHi. Y pasi HEBiIMOBiTHOCTI
JOKYMEHTIB BiH 3’5ICOBY€ MIPUYHNHY, TIOBIJOMIISE IIPO II€ 0CO-
Oy, sika PU3HAYaTHMe eKCIIEPTHU3Y UM 3aTydaTHMe eKCIIepTa,
1 Ha/Ta€ HEOOXiTHY JOTTOMOTY B TIOBTOPHOMY 200 10JJaTKOBOMY
iX JOOHMpaHHI 3TiIHO 3 YTHHUMH IIPAaBUIIAMH Ta IHCTPYKITISIMH.
Jo mouatky ciiguoi (po3mrykoBoi) i, y skiii Oepe yJacTb
CHEMiaicT, CNiAYuii MOBHHEH OCOOWCTO IEPEeCBiTIUTHCS
B #oro 0co0i, 3’sicyBaT WOTO CTaBICHHS MO ITiIO3PIOBAHO-
ro abo MOTEepIIOro, Po3’sICHUTH HOMY TpaBa i 00OB’SI3KU
BimmoBigHO 10 4. 3 ct. 223 KIIK VYkpaiau. 3a HeoOXimHOCTI
y cIiemianicra 10 moYaTky MPOBEACHHS CIIiadoi (pO3IIyKoBOi)
Iii MOYKe OyTH B3STO IiIMUCKY PO HEPO3TOIOIICHHS BiTOMO-
CTeif, IO € Aep)KaBHOI, OAHKIBCHKOI TAEMHHUIICIO YH TAEM-
HUIICIO CIIJCTBA, SKi CTaHYTh BIIOMHMH CIEINaJICTy depe3
HOT0 y4acTh y IPOBECHHI CITi 901 (PO3IIYKOBOT) Mii.
[opsimox 3amy4deHHs CHeIialicTa IijJ dYac CyIOBOTO
pO3TISAAY BiAPI3HSETHCSA BiJ JJOCYIOBOTO TIPOBAKEHHS.
CrertiarnicT y cyxi (3rizao 3 npunucamu ct. 360 KIIK Vkpa-
{HM) Ja€ YCHI KOHCYJNBTAIlii YW THCHEMOBI PO3’SICHCHHS Ha
cTanii MOCHiKeHHS MOKa3iB, YYaCHHUKU MPOIECY MOXKYTh

ITOCTABUTH HOMY MTUTAHHS MO0 HAJAHUX HUM KOHCYIBTAIlIH
y TIpOIeci MOCHIIKEHHS JOKa3iB, TOMY B IIPOILECyaTbHOMY
3aKOHONABCTBI CJIiJl BU3HAYHTH, IO I1i KOHCYJIBTAIlii 3aHOCATh
(y pasi ycHoi ¢opmu) abo mpuenHYIOTh (y pa3i MACBMOBOI
(hopmm) 10 KypHAITYy CYTOBOTO 3aCiTaHHS.

OTxe, s y4dacTi y TMPOBEICHHI TUMYAaCOBOTO JOCTYITY
JI0 pedel Ta JOKYMEHTIB Ta iX BHJIYYCHHI MijJ 9ac BUKOHAH-
HS CligauxX (PO3MIYKOBHX) i (30KpeMa, OrAay pedei Ta
JIOKYMEHTIB) €(eKTHBHIIIIM Oy/ie 3aTydeHHs K CIeliaxicTa
aTecTOBAaHOTO CyNOBOTO ekcreprta [4, c. 153]. Came Homy, sk
0c001, 1o Oe3mocepenHbo 3MIHCHIOE eKCIIEPTH3Y, BIIOMO 00-
CST HeOOXITHUX JTOKYMEHTIB 1 pedeit, o 3TiJHO 3 METOAHNKa-
MU TIPOBEICHHS €KCIIEPTH3 HEOOX1THI AT TOTO, 00 3i0paHmx
(BHITydeHHX) TOKYMEHTIB Oyll0 HOCTaTHBO AJISI MPOBEACHHS
eKCTIePTH3H Ta HaJaHHS 00’ €KTHBHOTO BUCHOBKY, SIKHH (3Til-
HO 3 4. 2 cT. 84 KIIK Vkpainu) Haiexarsb 10 MpoIecyalTbHIX
JOKEpeT TOKas3iB.
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THE POLISH MODEL OF APPOINTING EXPERTS WITNESS — SELECTED ISSUES [1]

Based on the current legal status, consisting of: legal
provision of Article 157 by the act The Law on the System
of Common Courts [2] and the Ordinance of the Minister of
Justice of 24 January 2005 on Expert Witness issued on this
basis [3], as aresult, a systemic model was developed, in which
the authority authorized to appoint court experts witness is the
President of the District Court. The President of the county
court is the authority keeping the list of experts and exercising
(at least formally) supervision over experts in his district.
Bearing in mind the location of regional courts in the structure
of common courts, we are dealing with a decentralized system.
Deeper «decentralization» does not seem possible, as no one
is considering transferring the decision to appoint experts to
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the level of district courts. In essence, the topic of discussion
inspires the consideration of the dilemma: To maintain the
current system of appointing experts witnesses or replace it
with a centralized system.

It is therefore appropriate to ask a perverse question: Is
such a choice necessary?

Currently, the recruitment process of individual experts
is limited to assessing whether the candidate meets the
requirements provided forin § 12 of the Ordinance of 24 January
2005, among which the following can be distinguished:

1) «formal» requirements (having full civil and citizen
rights, being older than 25 years old, «giving

a guarantee» of proper performance of the duties of an
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expert — understood in practice as no criminal record and
consent to appointment of experts), and

2) substantive requirements ie. have theoretical and
practical special knowledge in a given branch of
science, technology, arts, crafts and Ordinance is
statuing (Paragraph 2) that «The possession of special
knowledge should be demonstrated by documents or
other evidence». The term «or other evidence» used in
this provision is the authorization for the president of the
regional court to conduct (at least in doubtful situations)
evidence proceedings based not only on the collected
documents, mostly provided by the candidate, but also,
for example, on testimonies of witnesses, information on
the candidate’s professional activity available on websites
etc. In most cases, the only source of information about
the candidate is the opinion of the workplace employing
the person or the opinion of the professional organization
to which the person belongs, in the case of a freelance
candidate.

While the verification of the candidates’ compliance with
formal requirements does not give rise to any objections,
the current method of checking whether a candidate «has
special knowledge» is a subject of criticism by practitioners
of the judiciary, representatives of legal science as well as
professional expert associations that recognize the problem
of entering on lists of expert witness with controversial
qualifications. In particular, it is indicated that the provision
of § 12 of the Ordinance of the Minister of Justice on court
experts does not empower the president of the regional court
to verify the qualifications of candidates for experts. As
a result, the appointment of an expert candidate is determined
by the documents provided by him (diplomas of graduating
from schools, training courses and specializations, certificates
of professional practice and opinions from the employer or
professional organization) and the actual level of knowledge
and professional experience of experts raises objections from
the procedural authorities, parties to the proceedings and their
defenders and attorneys.

One of the concepts to correct the described situation
and implement reliable verification of experts’ competences
is based on the postulate of appointing by the president
of the district court (in doubtful situations) a commission
consisting of specialists in a given field of knowledge or
specialization. The committee would give an opinion about
the candidates applying to be an expert witness. It would
therefore be a reformed system of decentralized appointment
of court experts. This type of solution was proposed by the
government bill on experts witness from 2008, however the
committees provided by this bill were to provide opinions
on the professional preparation of persons applying for
the appointment of experts witness only on the basis of the
collected documents and after conducting an interview.
Another bill in dedicated in the topic experts witness from
2014 went a step further, granting an expert or a commission
appointed by the president of the district court the right to
demand «additional explanations» from the candidate, as well
as to conduct examinations in organizational units applying
for the appointment of court experts. Despite the indicated
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limitations, the implementation of these projects would
constitute a significant progress compared to the current state,
in which — as it was presented in the information on the
results of the problematic audit on the «Functioning of experts
in the administration of justice» carried out by the Supreme
Audit Office — “The president of the district court does not
have any tools that would guarantee proper verification of
the professionalism, responsibility or impartiality of experts.
The only way to check these people is to consult and submit
documents. This assessment was left to the president, who
obviously does not have the knowledge to make a substantive
assessment” [4]. However, the above-mentioned proposals
did not create a legal basis for verifying the qualifications of
candidates for experts.

The model as opposed to the decentralized one, proposes
entrusting training, verifying the competences of expert
candidates and appointing them by a central authority (judicial
or extrajudicial). To many people who refer to the so-called
«common sense» proposals, this idea may seem unfeasible,
mainly due to the large number of court experts, which at the
beginning of this year amounted to almost 18,000 people.
This is a lot when «experts» are treated as a homogeneous
category of the concept and it is assumed that the problem
of competence verification concerns all persons entered on
the lists of district courts. However, when we are taking into
account the individual professional groups, which we are
including the experts on the lists, it is easy to see that not all
experts require the same intensive and complex verification,
for the following reasons:

1. The Substantive competences in some professions
are confirmed by passing exams and granting specific
professional titles, which do not need (or can) be verified as
part of the assessment of the suitability of a given person to
perform the function of an expert. If a doctor has obtained
the second degree of specialization in a specific field of
medical sciences and has demonstrated professional
experience, it would be tactless to question his substantive
preparation for giving opinions in this field. The same is
true of many other professions np. auditors: auditors, tax
advisers, patent attorneys, restructuring advisors, architects
and construction engineers etc. The situation would be much
better if it were not for the deregulation of professions,
which meant that, for example, accountants (accounting
for a significant percentage of experts) do not need to
obtain certificates entitling them to provide bookkeeping
services. A similar conclusion arises with regard to the
situation of people who are sciantist researchers (without
going into the divisions introduced by the last Reform
of Higher Education and Science in Poland) although in
this case a lot depends on the field of knowledge in which
an expert witness got specializes. It is difficult to deny
the competence to act as an expert doctor with a degree
or an academic title, but in many other fields, a wealth of
theoretical knowledge does not always translate into the
professional experience necessary to evaluate the evidence.
A computer science professor does not necessarily have to
know about cybercrime. But this is a matter of demonstrated
work experience and not of qualifications assessment.
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2. There is also a large group of professions and craft
specialties in which the mastery of their profession is
achieved by taking an exam before the examination board of
a guild or a professional association, and then these skills are
improved in practice, e.g. chimney sweepers, shoemakers,
jewelers, watchmakers, bakers, etc. Also. with regard to
these groups of experts, it seems pointless to expand the
competence verification system, as it is sufficient to examine
the documents submitted by these persons and consult their
professional circles.

A selective look at the community of court experts leads
to the conclusion that not all professional groups have to be
subjected to the same thorough verification of substantive
qualifications. I will risk a statement that about 40 % of court
witness from the lists of district courts can be assessed only
on the basis of scientific and professional career documented
by the submitted diplomas and certificates. Therefore,
centralizing the training and assessing the competence of
experts is not «physically» impossible, although it could
undoubtedly generate certain costs. Therefore, it is worth
trying to indicate the «third way», that is to create a system
in which the verification procedure and appointing experts
would be carried out at the central level and selected elements
of the training would be decentralized.

This model should be characterized by the following
assumptions.

A. Research conducted both by the Institute of Justice
that hosts us and non-governmental institutions (Helsinki
Foundation for Human Rights, Forensic Watch) shows that
while insufficient substantive knowledge (de facto lack of
«special knowledge») relates to a certain percentage of the
expert population, ignorance of the applicable procedures —
criminal and civil, and the inability to formulate the content
of written opinions in a correct and understandable way for
the procedural authorities and the parties, is a problem for
most experts, especially during their first term of office. It is
difficult to expect, for example, that a doctor detached from
the slab will be familiar with the intricacies of the procedures
(of course in the scope related to the role of an expert witness),
unless he has previously undergone appropriate training. An
indispensable element of applying for the status of an expert
should therefore be training in the basic issues of the law of
evidence, the procedural role of an expert witness and the
provisions determining the principles of remuneration of
experts. It is important that the subject of such training is
developed centrally and that finally each expert is obliged
to take a centrally developed test exam. In order to avoid
the attempts to «cope» with the test, known from driver’s
license exams, numerous test variants must be developed.
The state examination on legal issues is the first element
of a «centralized» approach to organizing opinion-making
activities

B. The second element of centralization is the introduction
by the Minister of Justice of a uniform list of fields of
science, technology, arts, crafts and practical skills in which
it is possible to apply for the appointment of a court expert.
Leaving this task in the hands of the presidents of district
courts meant that the candidates themselves propose to define
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the specialization in which they would like to be entered,
which means that the nomenclature of experts on the lists
of district courts sometimes resembles the humor of school
notebooks. The main problem with the current state of affairs
is also the «incompatibility» of the lists of experts, so without
contact (by phone, e-mail) with an expert witness from the list
of another district court, it is sometimes difficult to find out
whether you are actually talking to the right person.

C. Thirdly, the introduction of a central list of court
experts, or rather an extensive application, which would
make it possible to search for the expert witness according
to various variables (specialization, court district, experience
as an expert witness, scientific activity), combined with
the obligation of experts to place both information and
information in this application on orders performed for courts
and other authorities, as well as information on professional
achievements and change of contact details. At the same
time, only the name of the expert witness, specialization,
professional qualifications and information on professional
achievements and contact details provided by the expert,
as well as information on the temporary suspension of the
expert’s function, would remain open to all interested parties.
By the other side, the application should make it possible to
make entries in the tab concerning a given expert on criminal
and disciplinary proceedings initiated against him and on fines
imposed by procedural authorities. Courts should also make
an annotation when in a given case the findings contained
in the expert witness opinion did not constitute the basis for
issuing the decision, but there was a need to appoint other
experts.

D. The last postulate concerns the centralization of the
method of verifying the competence of experts, however,
unlike the examination on legal issues, I do not believe that
this process should cover all experts entered on the lists at
the same time or during one term of office. The relevant
competence tests, which I will mention in a moment, should be
solved in the first place by new candidates for the function of
an expert, while the statutory regulation should specify much
longer deadlines for considering the application for entry on
the list of experts than it results from the provisions of the
Code of Administrative Procedure. (generally 30 or 60 days).
Gradually, after the «debuting» experts, competence tests
should include experts in the first term of office and persons
about whom there are indications of inadequate performance
of the expert’s duties. It is expected that the launch of a central
list (application) of forensic experts will provide information
over time on persons whose competences require checking.
Among the remaining groups of experts, competence tests
should first be subjected to experts in those specialties that
have no equivalent in the education system, such as, for
example, doctors, architects, surveyors, etc. «Proficiency» on
the basis of the in-service training courses and are appointed
as experts. Specialties that are of particular interest to «self-
taught» experts are: «graphologists» (I am quoting here
terminology from lists of many district courts), specialists
in traffic accidents, experts witness in property valuation, as
well as experts in various fields of forensics (dactyloscopy,
ballistics, etc).
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Central competency tests should be two-step: covering
a theoretical test and issuing an opinion based on the
presented facts. Scientists from leading academic centers
and experienced experts witness in a given field should be
involved in the development of tests. If the competency test is
sufficiently difficult, then successfully passing it by an expert
witness or a candidate for this expert would allow a given
person to be treated as positively verified and not to repeat the
examination when enrolling for subsequent terms of office,
unless there are signals about incorrect performance of the
expert’s witness function.

All of the postulates described in my dilatation require
action at the central level, but do not require the transfer to the
central level of the full and comprehensive training of experts.

There is therefore no need to choose between
«centralization» or «decentralization» of the experts witness.
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K BOITPOCY O ®OPMHUPOBAHUU I'OCYJAPCTBEHHBIX PEECTPOB
CYJEBHBIX OKCIIEPTOB U HAYYHbIX METOJAUK B PECITYBJIMKE APMEHUSA

Annomayus. Paccmompenvt  akmyanibhbvie  60NPOCHl
U Kpumepuu QopmMuposanus 20cy0apCmeeHublx peecmpos
CYOeOHbIX IKCNEPMO8 U HAYUHBIX Memooux 8 Pecnyobnuke Ap-
Menus, npoananuzuposansl Oelicmeyroujue peecmpul Kuip-
evizckotl Pecnybnuxu, Pecnybonuku Kaszaxcman u nonodcenue
€ N0020MOBKOIL yNoMAHYymuix peecmpog 6 Poccutickoti @ede-
payuu, a maxdice COOMEEmMcmsyouue Cmamovu MOOeIbHO20
saxona «O cyoebHo-d3KCnepmHoll OeamenvHocmuy Medcnap-
namenmckou Accamoneu eocyoapeme — yuacmuuxog Coopy-
arcecmea Hezasucumoix Tocyoapcms.

Kniouegwie cnosa: cyoebno-skcnepmuas 0esmenbHoCb,
peecmp cy0ebHbIX IKCNEPMOS, peecmp HaAYUHbIX MEMOOUK, 6d-
JUOUPOBAHHBIE MEMOOUKU.

Abstract. The article discusses actual and practical issues
of state registers of forensic experts and scientific methods,
as well as criteria for the formation of in the Republic of
Armenia. In order to determine the criteria for the formation
of the register, the current registers of the Kyrgyz Republic, the
Republic of Kazakhstan and the situation with the preparation
of the mentioned registers in the Russian Federation are
analyzed. In the context of the conducted eximinations, the
corresponding articles of the model law «On Forensic-Expert
Activitiesy of the Inter-Parliamentary Assembly of Member
Nations of the Commonwealth of Independent States are
analyzed. The importance of including the validated methods
in the register is emphasized.

Keywords: forensic-expert activity, register of forensic
experts, register of scientific methods, validated methods.

Anomauia. Posenanymo akmyanbHi numanHs ma Kpumepii
dopmysans OepocasHux peecmpis cy0o8ux ekcnepmis i Ha-
VKOBUX MemoOuK y Pecnybniyi Apmenis, npoananizo8ano uum-
Hi peecmpu Kupeusvkoi Pecnyonixu, Pecnyonixu Kaszaxcman
i cman niocomosxku makux peecmpig y Pociticoxiti @edepayii,
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a makooic 8i0N0GIOHI cmammi mooenvHo2o 3axkony «lIpo cy-
0ogo-excnepmuy disnvricmsy Miscnapramenmckoi Acamoénei
deporcas —yuacnuxie Cnisopysicnocmi Hezanexcnux J{epoicas.

Knrwouegvie cnosa: cyooso-excnepmua — OisnbHiCMb,
peecmp  cy00BUX eKCHepmis, peccmp HAYKOSUX Memooux,
8a1i008AHT MEMOOUKU.

Hauapmmecs co Bropoil mojaoBuHbI XX BeKa MPOLECCHI
TI00amu3aIie 1 (KaK pe3ysbTraT) MeKTOCYIapCTBEHHOW HHTE-
TpaIy OTPA3IIINCH Ha cepe MPaBOBIX oTHOMIeHNHH. Kak oT-
meuaioT U. A. Kyuepkos u T. B. BoponuHa, ipaBoByro 1mo0a-
JIM3AUIO MOXKHO OIIPEAEINTH KaK MPOIECC CO3TAHMS STMHBIX
MPABOBBIX MPHUHIIMIIOB U METOJIOB MIPABOBOTO PETYINPOBAHUS
¢ 1enpio (pOPMUPOBAHUS STUHON MPABOBOM CHCTEMBI M HA-
HAIMOHAJIBHBIX MEXaHM3MOB IPABOBOTO peryianpoBanus [1].
MHorne MeXIyHapoaHbIe OpPraHM3alU| PHHSIN KaK PyKO-
BOJICTBO K JICHCTBHIO HIICIO MTPABOBOM ITI00ATM3AIMH U CTpa-
HBI TIOCTCOBETCKOTO MPOCTPAHCTBA HE CTAIN MCKIIOYCHHEM.
Tak, perymupoBaHue Iporecca TapMOHU3ANNT U COMMKEHUS
3axoHOonmarenbcTB crpad CHI™ 6pu10 Bo3noskeHO Ha Mexmap-
nmameHTckyro Accambrmeto CHI' [2]. B koHTekcTe paccMma-
TPHBAEMOTO BOMIPOCA HEOOXOIMUMO OTMETHTH, 4To 19 amperns
2019 rona Mexnapmamentckas Accambies CHI, paccmoTpes
npenacraBieHHbI [locTosHHON KoMHccuel MexnapiaamMeHT-
ckoit Accambiien CHI™ 1o mpaBoBBIM BOIIpOCaM TIPOEKT MO-
JembHOTO 3aKkoHa «O cyneOHO-3KCIEepPTHON AEATETBHOCTHY,
MOCTaHOBHJIA €TO IPUHSATH.

BaxHOCTh KpeaTMBHOM COCTABIISIIOLIEN 3TOTO MOJIEIBHOTO
3aKOHA COCTOMT B TOM, 4TO B HEM (Hapsmy ¢ M3IOKEHHEM Op-
TaHU3AIOHHO-TTPABOBBIX OCHOB M HAIIPABJICHUS KCIIEPTHOM
JEATETBHOCTH, TIOJOKECHUH O PETyIHPOBAHUIO OOIIECTBEH-
HBIX OTHOIICHWH, BO3HUKAIOIINX IIPH OPTaHU3AIMN U IIPOBe-
JICHUU CyneOHO-OKCIIEPTHBIX MCCIECAOBaHUH) CPOpMyTHpOoBa-
HBI [IBA CBEPXBAKHBIX ITOIOKEHMS, CBSA3aHHBIX C CO3IaHHEM
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