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AHOTAIISA

Canamaxa B. P. IIpenmer noxka3yBaHHs i CyA0BHil PO3IJIsA KPUMIHAJIbHUX
NpPaBoONOpPYLIeHb NMPOTH KUTTH Ta 3[A0POB’A ocodu. — Keanigixkayiiina nayxkosa
npays Ha npasax pyKonucy.

JucepTaitist Ha 3100yTTs cTyrneHs JokTopa dinocodii 3a crnemianpHicTIO 081 —
[IpaBo (I'amy3s 3Hanp 08 — IlpaBo). — HamionansHuii HaykoBuit 1eHTp «IHCTHUTYT
cynoBux ekcreptu3 iM. 3aci. npod. M. C. bokapiyca» MiHicTepcTBa FOCTHIIIT
VYkpainu. — Xapkis, 2025.

VY nuceprainiiiHoMy JOCHTII)KEHHI MPOBEJICHO CUCTEMHUM aHasi3 0COOJMBOCTEM
JIOKa3yBaHHS y KPUMIHAIBHUX MPOBAKEHHAX IIOAO0 3JOYMHIB IMPOTH KUTTSI Ta
3I0pOB’ 0COOM, $KI TOCIIal0Th MPIOPUTETHE MICHE B CHCTEMI KpHMIHAJIbHHUX
MPaBOMOPYIIECHb Y 3B’SI3KY 3 MOCATaHHAM HAa HAWBUII COLiaJIbHI IIIHHOCTI, & TaKOX
MPAKCEOJIOTIYH] 3acaaud iX CyJI0BOro po3misiay. Ha OCHOBI BHUBYEHHSI TOJIOKEHb
KPUMIHAIBHOTO MPOIIECYATbHOTO 3aKOHOJABCTBA Y KpPAiHU, TEOPETUUHUX KOHIICTIIIIMH,
a TaKOX CYJIOBOi MPaKTUKH, BKIOYHO 3 pimenHsmu €CILJI, BusBieno mpoOiemHi
aCHeKTH MPaBO3aCTOCYBAHHS HA PI3HUX CTAIAX KPUMIHAIBHOTO MPOBAIKEHHS Ta
3aIPONOHOBAHO IUISIXHU X BUPIIICHHS.

[TornubneHo TeopeTuyHe PO3YMIHHS MPUPOAM JI0OKAa3yBaHHS y MPOBAHKEHHSIX
i€l KaTeropii, sK€ pO3IJISAAETbCS K JTUHAMIYHA, OaraTopiBHEBa II3HABaJbHO-
MpaKTUYHA JiSUIBHICTh, II0 MAa€ BHYTPINIHINA (3arajJbHOMPABOBHUM, KOHIENTYIbHUN)
Ta 30BHINIHINA (MIPOIECYyaTbHO-IIPAKTUYHUN) BUMIPU. Y CTAHOBJIEHO, 110 CKJIAJIHICTh
JIOKa3yBaHHS 3YMOBJIEHA SIK OCOOJIMBOCTSMM 3JIOYMHHHUX TMPOSIBIB (PamnTOBICTb,
arpecHBHICTh TIOBEMIHKM, BIJICYTHICTh OYEBHIIB, IIBUAKE 3HUKHEHHS CIIJIB,
JATEHTHICTh 3J0YMHIB y CIM’i), TaK 1 TICHUM B3a€MO3B’A3KOM pE€3yJIbTaTIB
JIOKa3yBaHHS 13 CyJOBO-MEIUYHUMH, TICHUXOJOTIYHUMHU Ta KPUMIHATICTUYHUMH
3HAHHSIMU.

3’dCOBaHO, 110 CY4YaCHMHM CTaH HayKOBOI'O OINpAaLIOBaHHA MpoOsieM
JIOKa3yBaHHS CTOPOHOI OOBHMHYBAauU€HHS y KPUMIHAIBHUX TPOBAKEHHSIX IIOJ0

3JIOYMHIB TPOTU >KUTTA Ta 3I0pPOB’ST OCOOM HE OXapakTEpPU30BAHUU HASIBHICTIO
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KOMIUIEKCHUX MOHOTpa(igyHUX JOCIIIKEHb, MIJATOTOBJICHUX BIAMOBIIHO A0 YHWHHOI
JOKTPUHU  KPUMIHAJIBHOTO  MPOLECYalIbHOTO MpaBa, AaKTyallbHUX 3MIH Y
KpUMIHAIbHOMY  3aKOHOJABCTBI, 30KpeMa B  YacTWUHI, 10  CTOCY€ETbCA
BIIMOBIJAIBHOCTI 3a YMHCHE BOMBCTBO, TSDKKI Ta CEpPEIHBOI TSIKKOCTI TLIECHI
YIIKO/KEHHS, JOMAIITHE HACWJIBCTBO, HEBUKOHAHHS MEIWYHUM TIPAIIBHUKOM CBOIX
npodeciiHux 060B’SA3KiB TOIIIO.

Buznaueno, mo miciss HaOyTTS YMHHOCTI HOBHMH  TMOJIOKEHHSIMHU
3aKOHOJIAaBCTBA, OKPEMIi aCTEKTH JOKA3YBAaHHS Yy 3JI0YMHAX MPOTH KHUTTS 1 37I0POB’ S
0COOM PO3IIIAJIATUCS TMEPEBAKHO B PaMKax JTOCIHIJKEHHS KPUMiHAIBHO-TPAaBOBOI
XapaKTEepUCTUKU Ta KpuMiHamcTHKU. [IpoTe 11e He 3abe3nedye AOCTaTHHOTO PiBHSA
TEOPETUYHOTO, IMPABOBOIO M MPAKTUYHOIO OOIPYHTYBAHHS [ISJIBHOCTI CTOPOHU
OOBHHYBAUY€HHS Ha €Tami JOCYJOBOTO PO3CIIAyBaHHS. Y 3B’A3KYy 3 IIMM BHHHKAE
notpedba y TIPYHTOBHOMY JOCHII/DKEHHI JOKa3yBaHHA B MeEXax 1€l KaTeropii
KPUMIHAJIBHUX TIPABOMIOPYIIICHb.

OOrpyHTOBaHO, 110 YCHINIHICTh BUKOHAHHS 3aBJaHb JOKA3yBaHHS 3aJICKUTh
BIJl HAJIEXHOI OpraHizailii nepuoyeproBux Ciaiauux (PO3LIYKOBHX) J1i, BKIIOUEHHS
70 CiA40i KOMaHAM (haxiBIiB BIAMOBITHOTO Mpodiiato, 3a0e3MeueHHs OnepaTUBHOI
B3a€EMOJIiT MK MPOKYpPOPOM, OPraHOM JOCYJOBOIO PO3CIITyBaHHS Ta CYJOBUMHU
exkcriepramu. JlOBelIeHO, IO 3aCTOCYBaHHS TEXHIKO-KPUMIHATICTUYHUX 3acO0IB 1
CydacHUX 1H(GOpPMAIITHUX TEXHOJIOTIM € BHU3HAYAIbHUM (PAaKTOPOM 30€peKEeHHs Ta
¢ikcallii nepBUHHUX JI0Ka31B.

Haronomeno, mo croinbHUN pojoBUii 00’€KT cTaB 00’ €IHYIOUMM (paKTopom
KPUMIHAJIbHUX TPaBOTIOPYIICHh TMPOTH KUTTS 1 3J0POB’S JIIOJWHH, BOJHOYAC,
cnenudika BHUIOBUX OO0 €KTIB [HUX KPUMIHAIBHUX IMPABOMOPYILIEHh CTBOPIOE
nepeyMOBH JIJIs TIOIUTY 1X Ha AB1 KaTeropii: 1) Ti, o cpsiMOBaH1 Ha 3aXUCT JKUTTS;
2) moB’s3aHi1 3 3aXKCTOM 3/10pOB’st ocoou. Ha mizcTaBi y3arajibHEeHHS O3HAK 3JI0YHHIB
OPOTU SKUTTA Ta 3J0POB’Sl BU3HAUEHO, IO OUIBIIICTH 13 HUX JEMOHCTPYIOTh
BIJIMIHHOCTI 32  HHU3KOI  KPUMIHAJIBHO-TIPABOBUX 1  KPUMIHATICTUYHUX
XapaKTepUCTUK. APryMEHTOBAaHO, IO Taki OCOOJMBOCTI BU3HAYAIOTH CHEIUDIKY

Mpoliecy AOKa3yBaHHS B MEKax ITi€l KaTeropii 3JI0YMHIB.
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CyTTeBUM BHECKOM poOoTH € (OpMyBaHHS KOMILIEKCHOI Kitacudikaiiii
croco0iB 30MpaHHs JOKa3iB, sIka BPaXxoBYeE iX (PyHKIIIOHAIBHY POJIb Yy JOKa3yBaHHI,
CTYIIIHB BIAKPUTOCTI, J3Kepeso iH(opmailii, iHIIliaTopa Ta TEPUTOPIAIbHUN KpUTEPiit
oTpuMaHHA. Take HAayKOBE y3arajibHEHHS J03BOJISIE TOYHIIIE BHU3HAYaTH HAMOLIbII
e(eKTUBHI JOKAa3U Y KOHKPETHUX CIIAYUX CUTYallsX Ta ONTHMI3yBaTH alrOPUTMHU
JUSTTEHOCTI CTOPOHU OOBHHYBaUYCHHS.

VY3aranpHeHo, 110 0Ka3yBaHHS IPYHTYETHCS HA BJIACHOMY IPEAMETI, 00’ €KTI,
3aBIlaHHAX, METI Ta 3aco0axX, M0 BHKOPHUCTOBYIOTHCA 3 METOIO JIOCSTHEHHS
BCTAHOBJICHUX PE3yJbTATIB. 3MICT JOKA3yBaHHS 3JI0YMHIB MIPOTHU >KUTTS Ta 3/I0POB’ s
0COO0M YMOBHO TOJIUISIETHCA Ha 30BHIIIHI Ta BHYTPIIIHI CTPYKTYpHI eneMeHTu. Jlo
30BHIIIHIX HaJeXaTh JBa B3a€MOIIOB’s3aHl eTanu: 1) Oe3mocepenHe OTpPUMaHHS
JIOKa3iB; 2) iX mMmojayibllle BUKOPUCTaHHS B TMpOLIEC JOKa3yBaHHSA. BHyTpilHIMH
eJIeMEHTaMH €: Cy0’€KT JI0Ka3yBaHHS, 00’€KT, MPEeaMET, 3aBIaHHs, METa, 3acC00u Ta
OUIKYBaHUI pe3yibTaT, Kl y CYKYNHOCTI ()OPMYIOTh JIOTIYHY Ta (PYHKIIOHAJIbHY
OCHOBY IPOLIECY TOKa3yBaHHSI.

Busnadeno, mo HOpMaTHBHO-IIPABOBE PETYJIIOBaHHS CTaTycy HpPOKypopa y
KPUMIHAJILHOMY TPOBA/KEHH]1 BIiJIIOBIJIa€ €BPOINEUCHKUM CTaHIapTaM, BOJHOYAC
noTpedy€e MOJAIBIIOr0 BIOCKOHAJICHHS B 4YacTHHI 3a0€3MEUeHHsS] YITKOCTI Ta
y3roKEHOCTI HOro (yHKIIA 1 MOBHOBaXXEHb HA PIZHUX CTAisIX MPOBAKCHHS.
3’4COBaHO, 1110 CYTHICTh MPOIECYyalbHOI pOJII MPOKYpOpa BHU3HAYAETHCA MOro
IHTErpaqbHOK0 (YHKIEI0 — 3IIHCHEHHS KpPUMIHAJIBHOIO TMEpeciiayBaHHs, sKa
peani3yeThesl y ABOX OCHOBHUX (popmax: 1) mporecyasibHe KEpiBHUIITBO J10CYI0BUM
PO3CIiyBaHHSIM; 2) MiATPUMAHHA TyOI1YHOr0 OOBUHYBAUY€HHS B CY/II.

YcraHoBieHO, MO NpouecyalnbHUl (popMaT AISUIBHOCTI TPOKYpOpa 3aJIEKUTh
BiJl cTanii mMpoBa/pKEHHS: 1) Ha JOCYJOBOMY €Tari MPOKypop 3ade3mnedye MOBHOTY,
00’ €KTHUBHICTh 1 3aKOHHICTb pO3CIHIAyBaHHS, KOOPJAMHYIOUM Ta KOHTPOIIOIOUU
30MpaHHs J0Ka3iB; 2) y Cy[l BiH peaii3ye Tirap JAOBEJCHHS OOBHHYBAuY€HHS 11032
PO3yMHUM CYMHIBOM, BHUCTYIAIOUM TAapaHTOM ITyOJIYHOTO 1HTEpeCy W CTaHIapTiB
CTPaBeJIMBOTO CyI0OYMHCTBA.

3’sCcoBaHO, MO JI0KAa30Ba MAISUTHHICTH MPOKYpOpa Ma€ TMOABIMHY MPUPOIY:
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1) 6e3nocepenHss — ocoOUCTE 1HILIIOBAaHHS Ta MPOBEACHHS MPOIECyalbHUX ii;
2) onocepeKOBaHa — KEpPIBHMM 1 HAIISIOBUM BIUIMB Ha OPraHd JOCYJOBOIO
pO3CIIiTyBaHHS 3 METOIO ()OPMYBaHHSI HAJICKHOT TOKa30BO1 Oa3H.

YcTaHoBJIEHO, IO JOKA3YBAHHIO MIJIATAIOTh: MEXaHI3M CIPUYMHEHHS IIKOJIU
KUTTIO YU 3JI0pOB’I0; MPUYMHHO-HACIIIKOBUN 3B’S30K; 1HTEIEKTYaJlbHO-BOJIHOBHIA
3micT ymuciny. OTpuMaHHA JOKa3iB Ma€ CyNOpOBOKYBATHCS —TapaHTIIMU
HEJIOMYLIEHHS! 00BUHYBAJIBHOTO YXUITY.

OOrpyHTOBaHO, 110 BTpY4YaHHS y (i3UMYHY IUTICHICTH 0COOM NP MPOBEICHHI
IpOLECYaTbHUX 1M MOKE MaTH MICIIE JIMIIE 3a CYBOPUMH MPOLIETYPHUMH BUMOTaMHU
Ta HaJICXKHOIO (hiKCaIll€r0.

VYnepuie y BITYM3HAHIN HAayll CUCTEMHO OOIPYHTOBAHO KPHUTEPIi HAJIEKHOI
OLIHKM CTPYKTYpPH MpeIMeTa JTOKa3yBaHHS y CIpaBax I0J0 HEMOBHOMITHIX, IO
O0OyMOBJIIOETHCS M1JIBUILIEHOIO BPA3JIMBICTIO LI1€1 KaTeropli cy0’eKTiB, crienudikoro ix
MOBEAIHKOBUX pEaKIId Ta HEOOXINHICTIO BpAaXyBaHHA IICUXIYHOTO PO3BUTKY.
JloBenieHo, 10 HENOTPUMAHHS NPUHLUITY IHAUBIAyajizalli mpeaMera J10Ka3yBaHHs
MPU3BOJIUTH 10 TOMUJIKOBUX BHCHOBKIB OpPTaHiB JOCYZOBOTO PO3CIiAyBaHHS Ta CYIy.

31HCHEHO CUCTEMHY XapaKTEPUCTUKY pOJIl CyJJOBUX €KCIEPTU3 Ta BU3HAUECHO
TUIIOBI MOPYIIEHHS iX IpolecyanbHoro crarycy. IligkpeciaeHo, Mo HeAOTpUMaHHS
nporeayp JIOMyCTUMOCTI, 30Kpe€Ma B YaCTHHI BIJKPUTTS BHCHOBKIB €KCIIEPTIB
CTOPOHI1 3aXMCTy, CTBOPIOE PU3UKU HEBIJIBOPOTHOT BTpATH JOKA30BOi iH(pOpMaIlii, a B
OKpPEeMHMX BHUIIAJKaX — YHEMOXJIMBJIIOE BIATBOPEHHSI OO €KTIB EKCHEPTHOIO
JTOCITIJIKEHHSI, Hacamriepe1 010JI0TTYHHX.

VYmepuie Ha OCHOBI KJIACH(IKAMIMHOTO MIAXO0Ay KOMILIEKCHO JOCIHIIKEHO
SBUIE MPOTUIII JOKa3yBaHHIO 3JIOYMHIB TPOTU JKUTTS Ta 3JI0pPOB’S 0OCOOWH.
OOrpyHTOBaHO HEOOXIMHICTH MOALTY ii (opm Ha: 1) crnpsiMOBaHI Ha CHOTBOPEHHS,
NPUXOBYBaHHS a00 3HHUILIEHHS [0Ka3iB; 2) BIUIMB HA YYaCHUKIB KPHUMIHAJIBHOTO
MPOBAKEHHS; 3) MEePEIIKOKAHHS IISUTbHOCTI CTOPOHU OOBHHYBAuY€HHS a00 Cy1y.

Po3pobneno cuctemy 3axoniB HeWTpamizamii TPOTHMIli, IO BKIIOYAE:
1) mpoBeneHHsT  HEBIAKIAAHUX  ciaigunx  (po3LIyKOBHMX)  Jii;  2) dikcarrito

MaTepialbHUX CHiaiB 'y mudpoBoMy Gopmarti; 3) 3aXUCT MOTEPNUIAX 1 CBIJKIB;
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4) KOHTpOJIb 32  JOTPUMAHHSAM  TAEMHHII  JIOCYJIOBOTO  PO3CIIiyBaHHS;
5) yaoCKOHAJEHHS MIKBIJIOMYOi B3a€MOJIIi; 6) CHCTEMHE 3aCTOCYBaHHS CYJIOBOIO
KOHTPOJTIO.

3’sCOBaHO i OOTPYHTOBAHO KIIIOUOBY POJIb MPOKYpOpa SK rapaHTa 3aKOHHOCTI
Ta €(QEeKTUBHOCTI PO3CHiAYBaHHA. 3alpOlOHOBAHO KpUTEPil OIIHKKA #Oro
MPOIIeCyaTbHOI MISUTBHOCTI, IO TPYHTYIOTHCS Ha BUMO31 3a0€3TMEUCHHSI PO3TIISAY BCIX
MOXJIMBUX BEPCIH Ta 3aXUCTy 1HTEPECIB MOTEPIIIOTO.

OcobnmBa yBara mpUAUIEHA POJi CYIOBOrO po3risaay y (GopMyBaHHI
OCTaTOYHOTO BHYTPIIIHBOTO TIEPEKOHAHHS CyJIy Ta 3a0e3leyeHHl CTaHaapTy
JIOBEJIEHHSI «I03a PO3yMHUM CyMHIBOM». CdopMynbOBaHO NpPOMO3ULIT I0J0
BJIOCKOHAJIEHHS] MEXaHI3My CYyJOBOIO KOHTPOJIIO 3 METOI0 MIHIMI3ALIl pPHU3UKY
KOTHITUBHUX YTIEPEHKEHb CIITUUX CYIIIB.

Okpemuil akueHT 3po0JeHO Ha JOKa30BIA MJISJIBHOCTI 3aXHUCHHKA, SKa
BUXOJIMUTh 332 MEXI CIIPOCTYBAaHHS OOBHMHYBAY€HHs 1 BKIIIOYA€ aKTUBHE (POpMyBaHHS
BJIACHOI JTOKA30BOI MO3MIIii, 30KpeMa MpH BUPIIICHHI MUTaHb LIOJI0 3aCTOCYBaHHS
3aMmo01KHUX 3aX0/1B Ta TPUMYCOBUX MEAUYHMX 3aXO/IB.

CdopmynboBaHi BHCHOBKM MAalOTh ICTOTHE TEOPETHYHE Ta TIPAKTUYHE
3HAYCHHs, CHOPHUAIOYM PO3BUTKY JOKTPUHU KPHUMIHAJIBHOTO MPOIECYATHHOTO
J0Ka3yBaHHS, yIOCKOHAJIEHHIO HOPMATUBHOTO PETYJIIOBAHHS Ta IMiIBUILEHHIO SIKOCTI
IPABO3aCTOCYBAHHS Yy TPOBAKEHHSAX ILOAO 3JIOUYMHIB NMPOTHU KUTTA W 310pOB’S
ocobu. Pe3ynbrath JOCHIKEHHS MOXYTh OYTH BHKOPUCTAaHI y HOPMOTBOPYIN
TUSITTBHOCTI, MPAKTHUINl OpraHiB JIOCYJIOBOTO PO3CIHIIyBaHHS, MPOKYypaTypH, CYIiB, a
TaK0X y HaBYaJIbHOMY TPOIIEeCi 3aKJIa/liB FOPUIUUYHOT OCBITH.

KuarwuoBi cioBa: gokasyBaHHS, JOCYJI0BE PO3CHiAyBaHHS, 3J0YMHH MPOTH
XKUTTS Ta 370POB’S, KPUMIHAJIbHE MPABOMOPYILICHHS, KPUMIHAIbHE MPOBAHKECHHS,
HEMOBHOJITHIM, TpeaIMeT JJOKa3yBaHHSA, MPOKYpOp, pO3CIiAyBaHHsS, CJigda

(po3irykoBa) aisi, CIUUM, CIITUUN CyAas, CY/l, CyJ0Ba €KCIIEpPTHU3a.



SUMMARY

Salamakha V. R. The use of specialized knowledge in the investigation of
criminal offenses against justice. — Qualifying scientific work on manuscript.

PhD thesis by the specialty 081 "Law" (Field of Study 08 Law). — National
Scientific Center "Hon. Prof. M. S. Bokarius Forensic Science Institute" of the
Ministry of Justice of Ukraine. Kharkiv, 2025.

The dissertation study conducted a systematic analysis of the features of
evidence in criminal proceedings regarding crimes against the life and health of a
person, which occupy a priority place in the system of criminal offenses in
connection with the encroachment on the highest social values, as well as the
praxeological principles of their trial. Based on the study of the provisions of the
criminal procedural legislation of Ukraine, theoretical concepts, as well as judicial
practice, including the decisions of the ECHR, problematic aspects of law
enforcement at different stages of criminal proceedings were identified and ways to
solve them were proposed.

The theoretical understanding of the nature of evidence in proceedings of this
category was deepened, which is considered as a dynamic, multi-level cognitive and
practical activity, which has internal (general law, conceptual) and external
(procedural and practical) dimensions. It was established that the complexity of proof
is due to both the peculiarities of criminal manifestations (suddenness, aggressive
behavior, lack of eyewitnesses, rapid disappearance of traces, latency of crimes in the
family), and the close relationship of the results of proof with forensic, psychological
and criminalistic knowledge.

It was found that the current state of scientific study of the problems of proof
by the prosecution in criminal proceedings regarding crimes against the life and
health of a person is not characterized by the presence of comprehensive
monographic studies prepared in accordance with the current doctrine of criminal
procedural law, current changes in criminal legislation, in particular in the part

concerning liability for intentional murder, serious and moderate bodily injuries,
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domestic violence, failure of a medical professional to fulfill their professional duties,
etc.

It is determined that after the entry into force of the new provisions of the
legislation, certain aspects of proving crimes against the life and health of a person
were considered mainly within the framework of the study of criminal-legal
characteristics and forensics. However, this does not provide a sufficient level of
theoretical, legal and practical justification of the activities of the prosecution at the
stage of pre-trial investigation. In this regard, there is a need for a thorough study of
proving within this category of criminal offenses.

It is substantiated that the success of the tasks of proving depends on the proper
organization of primary investigative (search) actions, the inclusion of specialists of
the appropriate profile in the investigative team, ensuring operational interaction
between the prosecutor, the pre-trial investigation body and judicial experts. It is
proven that the use of technical and forensic means and modern information
technologies is a determining factor in the preservation and fixation of primary
evidence.

It is emphasized that the common generic object has become a unifying factor
of criminal offenses against human life and health, at the same time, the specificity of
the specific objects of these criminal offenses creates the prerequisites for dividing
them into two categories: 1) those aimed at protecting life; 2) those related to
protecting the health of a person. Based on the generalization of the features of
crimes against life and health, it was determined that most of them demonstrate
differences in a number of criminal-legal and forensic characteristics. It is argued that
such features determine the specificity of the process of proving within this category
of crimes.

A significant contribution of the work is the formation of a comprehensive
classification of methods of collecting evidence, which takes into account their
functional role in proving, the degree of openness, the source of information, the
initiator and the territorial criterion for obtaining it. Such a scientific generalization

allows us to more accurately determine the most effective evidence in specific



investigative situations and optimize the algorithms of the prosecution's activities.

It is generalized that the evidence is based on its own subject, object, tasks,
purpose and means used to achieve the established results. The content of proving
crimes against the life and health of a person is conventionally divided into external
and internal structural elements. The external ones include two interrelated stages:
1) direct receipt of evidence; 2) their further use in the process of proving. The
internal elements are: the subject of proof, object, subject, task, purpose, means and
expected result, which together form the logical and functional basis of the proof
process.

It is determined that the regulatory and legal regulation of the status of the
prosecutor in criminal proceedings meets European standards, but at the same time
requires further improvement in terms of ensuring clarity and consistency of his
functions and powers at different stages of the proceedings.

It was found that the essence of the prosecutor's procedural role is determined
by his integral function — the implementation of criminal prosecution, which is
implemented in two main forms: 1) procedural management of the pre-trial
investigation; 2) support of public prosecution in court.

It was established that the procedural format of the prosecutor's activity
depends on the stage of the proceedings: 1) at the pre-trial stage, the prosecutor
ensures the completeness, objectivity and legality of the investigation, coordinating
and controlling the collection of evidence; 2) in court, he implements the burden of
proving the accusation beyond reasonable doubt, acting as a guarantor of the public
interest and standards of fair trial.

It was found that the evidentiary activity of the prosecutor has a dual nature:
1) direct — personal initiation and conduct of procedural actions; 2) indirect —
managerial and supervisory influence on the bodies of pre-trial investigation in order
to form an appropriate evidentiary base.

It was established that the following are subject to proof: the mechanism of
causing harm to life or health; causal relationship; intellectual-volitional content of

intent. Obtaining evidence must be accompanied by guarantees of preventing
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accusatory bias.

It is substantiated that interference with the physical integrity of a person
during procedural actions can only take place under strict procedural requirements
and proper fixation.

For the first time in domestic science, the criteria for proper assessment of the
structure of the subject of evidence in cases involving minors have been
systematically substantiated, which is due to the increased vulnerability of this
category of subjects, the specificity of their behavioral reactions, and the need to take
into account mental development. It is proven that failure to comply with the
principle of individualization of the subject of evidence leads to erroneous
conclusions by pre-trial investigation bodies and the court.

A systematic characterization of the role of forensic examinations has been
carried out, and typical violations of their procedural status have been identified. It is
emphasized that failure to comply with admissibility procedures, in particular in
terms of opening expert opinions to the defense, creates risks of inevitable loss of
evidentiary information, and in some cases, makes it impossible to reproduce objects
of expert research, primarily biological ones.

For the first time, based on a classification approach, the phenomenon of
resistance to providing crimes against the life and health of a person has been
comprehensively investigated. The need to divide its forms into: 1) aimed at
distorting, concealing or destroying evidence; 2) influencing participants in criminal
proceedings; 3) obstructing the activities of the prosecution or the court has been
substantiated.

A system of measures to neutralize resistance has been developed, which
includes: 1) conducting urgent investigative (search) actions; 2) recording material
traces in digital format; 3) protecting victims and witnesses; 4) monitoring
compliance with the secrecy of the pre-trial investigation; 5) improving
interdepartmental cooperation; 6) systematic application of judicial control.

The key role of the prosecutor as a guarantor of the legality and effectiveness

of the investigation is clarified and substantiated. Criteria for assessing his procedural
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activities are proposed, based on the requirement to ensure consideration of all
possible versions and protection of the interests of the victim.

Particular attention is paid to the role of the trial in forming the final internal
conviction of the court and ensuring the standard of proof “beyond reasonable
doubt”. Proposals are formulated to improve the mechanism of judicial control in
order to minimize the risk of cognitive biases of investigating judges.

A special emphasis is placed on the evidentiary activity of the defense attorney,
which goes beyond refuting the accusation and includes the active formation of his
own evidentiary position, in particular when resolving issues regarding the
application of preventive measures and compulsory medical measures.

The formulated conclusions are of significant theoretical and practical
importance, contributing to the development of the doctrine of criminal procedural
evidence, improving regulatory regulation and improving the quality of law
enforcement in proceedings concerning crimes against the life and health of a person.
The results of the study can be used in regulatory activities, the practice of pre-trial
investigation bodies, prosecutor's offices, courts, as well as in the educational process
of legal education institutions.

Keywords: evidence, pre-trial investigation, crimes against life and health,
criminal offense, criminal proceedings, minor, subject of evidence, prosecutor,
investigation, investigative (search) action, investigator, investigating judge, court,

forensic examination.
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BCTYII

OOrpynryBanHss BuOOpy TemMu aocjigxeHHss. OIHUM 13 TNPIOPUTETHUX
HampsiMiB, OOpaHOro VYKpaiHOIO €BPOIHTErPalllfHOIO Kypcy, CIHPSMOBAaHOTO Ha
pO30yIOBY JIEMOKPATUYHOI, COIIaIbHOI, TIPABOBOI JIEP)KaBU € TapaHTYBaHHS IpaBa
Ha JKUTTS, 3JI0pPOB’sl 0COOM, MOBarW ii 4ecTi Ta T1MHOCTI, 3a0e3nedYeHHs MpaBa Ha
OCBITY, TIpaIl0 TOIIO. 3aI0BOJICHHS 0a30BUX TOTPeO O0COOM HAICKUTH 0
KOHIENTYaJIbHUX TapaHTIH ii MOAANBIIOr0 TAPMOHIMHOTO PO3BHUTKY, SIK OCOOMCTOCTI
Ta y4acCHHKa CYCHIJIbHUX BIJHOCHH, @ TOMY Il HANPsIMHU JiSUTbHOCTI BIJIHECEHO 1 JI0
byHIaMEHTAIbHUX 3aB/IaHb JIEPKABH.

3HAYHO YCKJIAJHIOETHCS BTUICHHS Ta peai3alis 3rajlaHux (pyHIaMeHTaIbHUX
3aBJIaHb B YMOBAxX Jiii TPaBOBOTO PEKUMY BOEHHOTO CTaHy, 30KpeMa 1 uepe3 Baromy
3aBaHTAXEHICTh MPABOOXOPOHHUX OPraHiB, SIKI 3000B’s13aHI BUKOHYBATH MOKJIaJIEHI
Ha HUX (DYHKIIi 32 HETUIOBUX OOCTAaBUH. 3HIXKCHHSI PE3YJIbTaTUBHOCTI JOCYIOBOTO
pO3CIiAyBaHHS Y KPUMIHAJIILHUX MPABOMOPYIIEHHSAX B I[IJIOMY, a TaKOXK JOCYJA0BOIO
CJIIJICTBA, IO 3AIMCHIOETHCS Y 3JI0YMHAX MPOTH KUTTA Ta 3A0POB’S 0COOU 30Kpema,
B1IOYBa€ThCS 1€ ¥ y 3B A3KY 31 3MIHAMH B IMOJITUYHIM, €KOHOMIUHIN, COIlaabHIM
cdepax KUTTS CYCIUIbCTBA. BUKageHe akTyalli3ye 3aBIaHHS 010 BAOCKOHAJICHHS
OCOOJIMBOCTEH JTOKAa3yBaHHS Ta CYJOBOTO PO3TISAAY KPUMIHAIBHUX IPABOIOPYIICHB
MPOTHU KUTTS Ta 370POB’ST 0COOU.

[IpoOneMu KpUMIHAJIBHOIO MPOLECYAIbHOIO JOKa3yBaHHsS, BU3HAYEHHS PO
Cylly Y KpUMIHAJILHOMY TPOIIECYaIbHOMY JIOKa3yBaHHI HA CTa/ii Cy/I0BOTO PO3TJISITY
BIJIOBITHO 0 MOJOXKeHb KpumiHanpHOTO mporecyanbHOro koaekcy 2012 p. cramm
NPEAMETOM JIOCHIDKEHHS TaKuX YKpaiHChKMX ydeHmX, sk C. AGJaMChKH,
B. babynuu, H. bacaii, H. bobGeuko, B. bosipoB, B. Bamusapuyk, I'. Bnacosa,
I'. I'nob6enxo, I. I'moBrok, B. I'mupxo, FO. I'pomesunii, C. JlaBunenko, O. exTsp,
. 3axapos, {. 3eiikan, O. Kamnina, I1. Kapkau, B. Komnoguun, O. KocTtroueHko,
I. Kory6e#t,  P.Kyiibima, JI. JloGoiiko,  T.Jlykamkina,  H. Makcumumims,
A. Manantok, C. Mimenko, B. Hop, A. IlaBnumun, O. Ilanaciok, €. IloB3uk,

M. Tloropeupkuii, B. Pomantok, O. Pubanka, A. Pynenxo, FO. Cepena, H. Cusza,



18
I'. Cucoenko, M. CrosinoB, [I. Terepstauk, B. Tpobumenko, B. TioTiOHHUK,
B. ®irypcekuit, T. ®omina, A. Uepnenko, M. llleBuyk, O.umo, A. IllusH,
M. lymuno, O. FOxHo, O. SIHOBCBKA Ta iHIII.

HaykoBusiMu J0CTIKyBaMCs MUTAHHS AaKTUBHOCTI W 1HII[IaTUBH CTOPIH
3aXMCTy ¥ OOBUHYBAau€HHS, a TAKOXK CyIy B JJOKa3yBaHHI; METH Ta MEX JIOKa3yBaHHS;
BU3HAHHA [I0Ka3iB HEJONMYyCTUMHMH; YydYacTi CTOpIH y JIOKa3yBaHHI Ha eTarll
JIOCYJIOBOTO PO3CIIIyBaHHS Ta TiJ 4Yac CYJOBOIO PO3TJISAY; KOHUEHIi CyJOBUX
JI0Ka31B; BU3HAUYCHHS MOPAIKY I 00CATY AOCIIKEHHS 0Ka3iB y Cy/i; TOKa3yBaHHS Yy
MPOBA/PKEHHAX Ha IMIJICTaBl YroJi; OCOOJMBOCTEHW MPOBEACHHS OKPEMHUX CYIOBO-
CJIYUX M1 TOIIO.

[IpoOnemMu  Teopii  KPUMIHAIICTUYHOI  METOAMKH, OKpPEMl  aCIEKTH
pO3CHiAyBaHHS PI3HUX KaTeropil KpPUMIHAJIBHUX MPABOMOPYIIEHb 1 CYJIOBO-
EKCIIEPTHOr0 3a0e3MEe4YEeHHS] PO3CHIIAYBaHHS 3HAWILIM BIIOOpa)KEHHA Y Mpansdx
JI. Apkymii, A. BonobOyeBa, [. Boponina, I'. I'panoBcbkoro, B. I'yceoi,
M. Hanbmmna, B. XKypasna, [. 3aropognvoro, H. Knumenko, A. KoBanenka,
B. KoBanenka, I. Korytuua, O. Konecniuenka, B. Konoanosoi, B. Ky3bpmidona,
B. JlykameBuua, B. Mansposoi, O. Ogepis, 1. Ilerposoi, I. ITupora, O. ITueninoi,
B. ITuonkina, O. Cainuuna, C. Cadponona, E. CimakoBoi-€dpemsn, P. Cremantoka,
B. Ctpatonora, B. Timenka, K. Yamnmuncekoro, C. Yepnsiscskoro, HO. HopHoyec,
B. llleBuyka, B. llleniteka, M. Illep6akoBcbkoro, b. llypa, B. FOcynosa Ta iH.

Pa3om 3 TuM, Tompu 3HAYHY KIJBKICTh HAYKOBHX HaIpPAIFOBaHb y 3a3HAYCHUX
HaIpsiMax, KOMIUIEKCHE Ta CUCTEMHE JOCIIHKEHHS O0COOJIMBOCTEH JOKA3yBaHHS Ta
CYJIOBOTO PO3TIISIAY KPUMIHAIBHHUX MPABOMOPYIIEHb MPOTH KUTTS 1 30POB’ST 0COOU
y BITYM3HSHIA IOpUIMYHIA Hayll 1Ooci He 3AiiicHioBasiocs. lLle miakpeciioe sk
OPAaKTHUYHY BAXJUBICTh OUIKYBAHMX pE3YyJIbTaTiB, TaK 1 aKTyaJbHICTH OOpaHOl
npoOJIeMaTUKU, 10 Pa30oM CIYTy€e MEPEKOHIMBUM OOTPYHTYBaHHSIM BH3HAUYEHHS ii
peAMETOM JAHOTO JUCEPTALIMHOTO TOCIIIKEHHS.

3B’sa30K i3 mianamu. Tema gocmipkeHHs BianoBigae HarionanpHii cTpaTerii
y cdepi npaB moaunu (Yka3 [Ipesunenta Big 24.03.2021 Ne 119/2021), Crpaterii

HallloHAJIbHOT ~ Oe3mekw  Ykpainm «besrneka mroguHM —  Oe3meka  KpaiHw
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(3atBepkeHoi  Ykazom IIpesunmenta VYkpainu Big 14 BepecHs 2020 poky
Ne 392/2020), 3000B’s13aHb, y34TUX YKpaiHOIO Ha BUKOHAHHS YTOJM IPO acOIlalliio
MDK Ykpainoro Ta €BpomneiickkuMm Coro3om, [lmany 3axomiB 3 11 iMIieMeHTaIlrii,
[Inany nmifi monxo mibepamizaiii €BponelicbkuM Co0I030M BI3OBOTO PEXKUMY IS
Ykpainu, mia 3aXUcTy TpaB 1 CBOOOM JIOJWHU Ta TPOMAJSHHWHA, IHTEPECIB
MIPUBATHOTO CEKTOPY, CYCIIILCTBA Ta JIEPKaBH BiJ 3arp03 OPraHi30BaHOI 3JIOYMHHOI
TISJIBHOCTI, y ToMy umcm Jloxiiicekoi Jekiapaiiii mpo BKIIOYCHHS IUTaHb
3aro0iraHHsl 3JI0YMHHOCTI Ta KPHUMIHAJIBHOTO CYIAOYMHCTBA O IHIMPIIOTO MOPSIKY
nenHoro OOH 3 MeToro BHpINIECHHS COIIAJIbHUX Ta EKOHOMIYHMX Mpo0ieM i
CIPUSIHHS 3a0€3MEUEHHI0O BEPXOBEHCTBA NIPaBa HA HalllOHAJIBHOMY ¥ MIKHApOIHOMY
PIBHSIX, a TaKOX y4acTi rpoMajachkocTi (Tpunanugaruit Kourpec OOH 13 3anoGiranHs
3JIOYMHHOCTI Ta KpUMIHAJIbHOTO cyaouuHcTBa, Katap, Jloxa, 2015 p.); a Takox
notryHa 10 [IpiopuTeTHHX HaNpsSIMKiB GyHAAMEHTATBHUX Ta MPUKIATHIX HAYKOBUX
JOCIIIJKEHb y Taiy3l MpaBa, 30KpeMa y YacTHUHI (PyHIAMEHTaIbHUX 1 MPUKIATHUX
po0seM MpaBoBOro 3ade3neueHHss 0OpOTHOM 31 3JIOYMHHICTIO B YKpaiHi (IPOTOKOII
saranbaux 300piB HAIIpH Vkpainu Big 26.03.2021 p. Ne 12-21), Temartuku
HAyKOBUX JOCIHIKEHb 1 HAYKOBO-TEXHIYHUX (EKCIEPUMEHTAIBHUX) PO3POOOK Ha
2025-2029 poxku, 3atBepmxeHoi HakazoM MBC Ykpainu Bix 21.05.2024 p. Ne 326 ta
1H.

Tema nucepramii 3arBep/keHa pimieHHAM Buenoi pamu HarionansHOTO
HAyKOBOTO LEHTPY «IHCTUTYT cynoBux ekcrneptu3 iM. 3aci. npod. M. C. bokapiyca»
MinictepcTBa 1octuiiii Ykpainu (IpoTOKOJ Tpo 3MiHy TeM Bif 25 rpyaus 2024 p.
Ne 17).

Merta i 3aBOaHHA JOCJHIKeHHsI. MeETOI0 JOCHIIKEHHS € BU3HAYECHHSI
OCOOJIMBOCTEH JOKAa3yBaHHS Ta CYJIOBOTO pPO3MJISINY 3J0YMHIB TPOTH JKUTTSA Ta
310pOB’st ocoOu. JJis JOCATHEHHS I11€1 METH B JucepTallli MJIaHYy€eThCS Ha TIiJCTaBi
aHaii3y ¥ y3araJbHEHHsS CIIA401 MPaKTUKH, HAIIOHAJIbHOI CYJOBOi MPAKTUKUA Ta
OpakTUKU €BPONEHCHKOTO Cyay 3 MpaB JIOAMHM, CHUCTEMAaTH3alii MDKXHApOAHUX 1
HalllOHAJIBHUX HOPMATUBHO-IIPABOBUX AKTIB 1 JITEPATypHUX JKEpeSl BUKOHATH Takl

3aBJaHHA:
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— JIOCJIIJIATA CTaH HAYKOBOTO PO3pOOJIEHHS MPOOJEMAaTUKH JOKAa3yBaHHS Ta
CYJIOBOTO PO3TJISIAY Y 37I04YMHAX MPOTH KUTTSI Ta 3I0POB’ sl 0COOH;

— HaJIaTHU 3arajbHy XapaKTEPUCTUKY CTPYKTYpH TMpeaMeTa TO0Ka3yBaHHS Yy
KPUMIHAJIbHUX TIPABOMOPYIIEHHSX JOCIIKYBaHOI TPYIIH;

— BU3HAYUTH OCOOJWBOCTI MPEAMETYy JAOKa3yBaHHS y 3JI0YMHAX TPOTHU JKUTTS
Ta 310pOB’s1 0cOo0H;

— OXapakTepu3yBaTU TaKl €JIEMEHTH CTPYKTypH MpeAMeTa TOKa3yBaHHS Yy
KPUMIHAJIbHUX TPOBADKEHHSIX TMPOTH KUTTSA Ta 3I0POB’S 0COOHM, 5K 00’€KT,
00’€KTUBHY CTOPOHY, CYyO’ €KTUBHY CTOPOHY Ta Cy0’ €KTIB JI0Ka3yBaHHS;

— c(hopmyIrOBaTH Ta PO3KPUTU MOHSTTSI, CTPYKTYPY Ta MPOIECyalibHI CIIOCOOU
30MpaHHs JOKa31B Y KpUMIHAJIbBHOMY MPOLECI;

— 3’sCcyBaTd KpUTEpli JOMYCTUMOCTI JDKEepen JOKa3iB y KPUMIHAIBHUX
MIPaBOTIOPYIICHHSIX MTPOTH JKUTTS Ta 37I0POB’ ST 0COOU;

— BU3HAYUTHU OCOOJMBOCTI 30MpaHHS Ta MEPEBIPKU JI0OKA3IB Yy 3JI0YMHAX MPOTHU
JKUTTS Ta 370pOB’ S 0COOH;

— OXapaKTepHu3yBaTH OCOOIUBOCTI CyIOBOTO KOHTPOJIO Ta CYJOBOTO PO3TIISLY
B CyJl TEpIIOi 1HCTaHIli y KPUMIHAJIBHUX MPABOMOPYIICHHAX MPOTH KUTTSA Ta
3I0POB’sl OCOOH.

06 ’ekmom OocnioxicenHs € CyCIUIbHI BIIHOCUHH, SIKI BUHUKAIOTh Y 3B’SI3KY 13
PO3CIITyBaHHIM KPUMIHAJIBHUX MPABOMOPYIIEHb IPOTH KUTTS Ta 30POB’ ST OCOOH.

IIpeomemom docniodcents € 0COOIMBOCTI T0KA3yBaHHS Ta CYJOBOTO PO3TJIISIAY
y 3JI0YMHAX MPOTH KUTTS Ta 37I0POB’SI OCOOM.

MeTtoau gociaimkeHHss. Merogooris  IOCHIDKEHHS  copMoBaHa 3
ypaxyBaHHSM  MDKIMCHMIUTIHAPHOTO  MIAXOAY Ta  BKJIOYAE  CYKYITHICTh
3arajJbHOHAYKOBHUX, CIHEI[IaIbHO-IPABOBUX 1 EMIIIPUYHUX METOMIB HAayKOBOTO
Mi3HAHHS, SKI 3a0e3Meyuiau JOCSATHEHHS METH JucepTalii Ta po3B’sS3aHHs
MTOCTABJICHUX 3aB/IaHb.

HianexktuyHuii  mMeTon  3a0e3MeurB  KOMIUIGKCHE  TMI3HAHHS — TPOIECy
JIOKa3yBaHHSI y KPHMIHAJIBHUX MPOBAHKEHHSAX IMOAO 3J0YMHIB TMPOTH KHUTTSI Ta

3I0POB’ST OCOOHM, PO3KPUTTA BHYTPINIHIX CYNEPEYHOCTEH, TEHICHIIINA PO3BUTKY Ta
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B3a€MO3B 13Ky OOCTaBHH, IO 3YMOBIIOIOTH OCOOJIMBOCTI BCTAHOBJIEHHS ICTUHU B
3a3HayeHux crpaBax (po3aum 1-3). Came 3aBAsSKu [LOMY METOAY BIANIOCA
OOIpYHTYBAaTH B@XJIWBICTh TO€AHAHHA TI3HABANBHOI ¥ TapaHTIHHOI TPUPOIU
JTIOKa3yBaHHS.

[cTopuko-TIpaBOBHI METOJ] 3aCTOCOBYBaBCS 3 METOI0 BHBUEHHS TEHE3U
IIPABOBOTO PETYIIOBAHHS OXOPOHU KHUTTA 1 3I0POB’ sl 0COOM, CTAHOBJICHHS 1HCTUTYTY
JIEpP’KaBHOTO  OOBHHYBAUEHHS, ICTOPUYHOTO PO3BUTKY CYAOBO-MEIUYHUX Ta
KPUMIHATICTUYHUX METO/IIB BCTAHOBJICHHS MIPUYKH CMEPTI U TUIECHUX YIIKOJKEHb, a
TAaKO)XK €BOJIIOLIT 3a0e3leueHHs IpaB IM1JI03PIOBAHOr0, OOBHHYBAa4€HOIO Ta
noTepnuioro (po3aum 1, 2).

CHUCTEMHO-CTPYKTYpHUII ~ MeTOjJ 3a0e3MeuuB  HAYKOBO  OOIPYHTOBaHE
PO3MEXYBaHHS BHYTPIIIHIX 1 30BHINIHIX €JIEMEHTIB JIOKa3yBaHHS, JO03BOJIUB
CTPYKTYypyBaTH cmocoOu 30uUpaHHsS [JI0Ka3iB, 4YITKO BHU3HAUYUTH JIOTIKYy W
MOCJIIJIOBHICTh IIPOLIECYAlbHOI  JISUIBHOCTI MPOKYypopa Ta IHIIMX CYyO’€KTIB
JoKazyBaHHs (po3ainu 1-3).

[TopiBHAJIBHO-MIPABOBHI METOJ 3aCTOCOBYBAaBCS MiJ 4Yac aHali3y MNPaKTHKU
€CI1JI, eBponeiiCbKUX CTAaHAAPTIB MISIIBHOCTI TPOKYPOPIB, MOJEIEH TOKAa3yBaHHS Y
CIpaBax Mpo MOCSTaHHS Ha KUTTS Ta 3A0POB’SA B MPABOMOPSAIKAX 1HIINX ACpPXKaB, 10
JIO3BOJIMJIO BCTAHOBUTU HAIpPsSMM TapMOHI3aIlll HAIllOHAJIHLHOTO 3aKOHOJABCTBA 3i
CTaHJapTOM «I103a PO3yMHUM CyMHIBOM» (po3ainu 1-3).

dopMabHO-JIOTIYHUI METOJ] CIIPUSB YHOPMYBAHHIO KaTeTopiadbHOTO arnapary
(mpeaMeT aOKa3yBaHHSA, JOMYCTUMICTb, TSArap JOKa3yBaHHA TOIO), 3a0e3MeyuB
JIOTIYHICTh OOIPYHTYBAHHSI MPOIO3UIIN 100 BIOCKOHAJIEHHS AISUIBHOCTI CTOPOHU
OOBUHYBAUY€HHSI, 4 TAKOX MOCJI1IOBHICTh BUCHOBKIB 1 MTPOMO3UIIiH (yCl PO3/ILIN).

MeTton aHamizy 3acTOCOBYBaBCS /JIsi ONpPALIOBAaHHS HOPMATUBHUX JDKEpE,
MartepiaiaiB CyJIOBOI Ta CHIJ40i MPaKkTUKH, HAyKOBUX IIpallb YKpPaiHCHKUX Ta
1HO3EMHHUX JOCIIITHUKIB; METOJl CUHTE3Y — JJIsl y3arajJbHEHHs OTpUMaHo1 1H(opmarlii
i1 (hopMyBaHHS HOBUX HayKOBHX TOJIOKEHB (YCl PO3ILIN).

CratucTuyHl METOIM, 30KpeMa TpylyBaHHS Ta KUIBKICHMM — aHais,

BUKOPUCTOBYBAJIMCS JUIsl OINHKA JUHAMIKA W  CTPYKTYPH KpPUMIHAJIBHHUX
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IPABOIOPYIIEHb IPOTH XKUTTS Ta 3/10pOB’sl, aHaNI3y €(EeKTUBHOCTI PO3CIITyBaHHs 1
PiBHS CYJOBHMX BMIIPAaBIyBaJbHUX PIIIEHb Yy LUX MPOBAKEHHAX 3a AaHuMH Odicy
['enepanbHOTO TIPOKYpOpa YKpainu, HarmionansHOT mositii Ta cy10BOi BIaau (pO3aii
1-3).

CorionoriyHi Ta COIIOTICUXOJIOTIYHI METOU 3aCTOCOBAHO TiJl YacC ONMUTYBaHHS
OPOKYpOpPiB, CHIAYMX, CYJOBUX €KCIEPTIB II0AO0 OLIHKH THUIOBUX MpoOiieM
JI0Ka3yBaHHS y JOCIIPKyBaHIN KaTeropii 3J0YMHIB, 30KpeMa I10J0 BUKOPHCTAHHS
CHeliaIbHUX 3HaHb, MPOLECyalbHOT B3a€MOAIl MK Cy0’€KTaMu JOKa3yBaHHS Ta
HeuTpamizaii npotuaii (po3aumu 1-3).

MeTon MonenOBaHHS JO3BOJIUB PO3POOMTH aJITOPUTMH i MPOKypopa Ta
CJIITYOTO Ha KJIIFOUOBUX €Tarax BCTAHOBICHHS OOCTaBMH HACWIBHHUIIBKUX 3JOYHHIB:
dikcaris ciiaiB, CBO€4acHe MPU3HAYCHHS €KCIIepTH3, 3a0e3eueHHs OS3MeKH CB1JIKIB
1 TOTEepHiuIMX, IMEepeBIpKa Bepcldi I0J0 MeEXaHI3My CHOPUYMHEHHS IIKOJIU
(po3minu 1-3).

[IporHocTHYHMII METOJI 3aCTOCOBAHO JIIsl BU3HAUYECHHS MEPCIEKTHUB PO3BUTKY
KPUMIHAJBHOTO  MPOLECYaJbHOIO  PEryJIOBaHHS  JISJIBHOCTI  MPOKYpopa,
CTaHapTHU3aIlil MPOIIeCy J0Ka3yBaHHA 3 ypaxyBaHHSIM HHU(POBi3allii KpUMIHATEHOTO
MPOBA/IPKEHHA Ta PO3IIMPEHHS POJIl CYyI0BOI eKCepTr3u (po3am 2-3).

KpuminamictuuHi MeToau (CUTyaliMHOTO aHami3y, PEKOHCTPYKIIi MO/li,
imeHTudikamii) Oyid BUKOPUCTAHI Ui JOCHIJDKEHHS THIIOBHX OCOOJIMBOCTEN
MEXaHi3My CHPUYMHEHHS CMEpTI a0 TIJIECHUX YIIKO/KEHb Ta POJl CHEllaIbHUX
3HaHb Y JOKa3yBaHHI MPUYNHHO-HACIIIKOBHX 3B’ SI3KIB.

Teopemuuny 6a3y Oucepmayii’ CKIaJalOTh HAYKOB1 Mpall YKpaiHCBKUX 1
3apyODKHMX BYEHMX, 3 Taly3l KpPUMIHAJICTHKA, KPUMIHAJIBHUNA MpPOLEC, CyA0Ba
EKCIIePTOJIOTIS,, KpUMIHAJIbHE TMPaBO, MHUBLILHE TMPaBO, aAMIHICTpaTHBHE TIPABO,
rocrogapcbke npaso Ta iH. OTpuMaH1 HAyKOBI pe3yJIbTaTh IPYHTYIOThCA HA YMHHHUX
Hopmax Kouctutymii' Ykpainu, KpuMiHambHOTO IpoliecyanbHOro KOJAEKCY YKpaiHu,
KpuminanbHoro koaekcy Ykpainu, [[uBiTbHOTO TIpoliecyanbHOTO KOJIEKCY YKpaiHu,
["ocnomapchkoro mporecyanbHOTO KoAekcy Ykpainu, Komekcy aaMiHiCTpaTHBHOTO

CynouuHCcTBa YKpainu, 3akoHax Ykpainu «IIpo cynoBy ekcneptusy», «lIpo
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Koncturynitnuii cyq Ykpainu, MiI3aKOHHUX HOpPMaTUBHO-TIpaBOBUX akTax MBC
VYkpainu Ta 1HIIHX.

Emnipuuny 6a3y oocniooscenns cxmamu wmatepianmu  Odicy ['enepanbHOTO
npokypopa VYkpainu, MiHicTepcTBa BHYTPIIIHIX CHpaB YKpaiHW, pilllEHHS
€Bpornelicbkkoro cyay 3 mpaB moguHu, Koucturymiiinoro Cyny VYkpaiHu Ta
Bepxonoro Cymy; cimigga, TpOKypopchbKa, €KCIIepTHa W aJBOKAaTChKa IPAKTUKH,
pe3yJbTaTH y3arajbHEHHS MatepiaiiB 126 KpuMiHaIbHUX MPOBAHKEHb 32 O3HAKAMHU
BUMHEHHSI 3JIOYMHIB MPOTHU >KUTTS Ta 3J0pOB’S OCOOM, a TakKOoX pe3yJbTaTH
aHKETyBaHHA Ta I1HTEpB’IOBaHHS 77 pecnoHieHTIB (43 cmiguux, 8 i3HaBadiB,
14 onepatuBHux mpaiiBHukiB HamionaneHoi mominii Ykpainu, 12 mpaiiBHUKIB
OprasiB IPOKYypaTypH).

HaykoBa HOBHM3HA oTpuMaHuWX pe3yabTaTiB. Ha miacTaBi KOMIUIEKCHOTO
aHajizy TEOPETUYHUX JKEped, MPUCBAYCHHX MpoOJIeMaTHIll  JOCYJIOBOIO
pO3CHiIyBaHHs, JOKa3yBaHHS 1 CYJOBOTO pO3IMNISAIY, a TAaKOX OIIHKA YHHHOTO
KPUMIHAJIBHOTO TIPOLIECYaTbHOTO 3aKOHOJABCTBA, MPAKTHUKKA HOTo peamizaiii Ta
MPaBOBUX MO3UIlINA HAIlIOHAJILHUX CYJOBUX OpraHiB 1 €BpOMNEHCHKOro Cyay 3 IMpaB
JIOJIMHU — 3a0€3MeUeHO JOCSITHEHHS METH i BUKOHAHHS TOCTaBJICHUX y JHUCEpTAaIlii
3aBJaHb. 3a MiJCyMKaMHu MPOBEJECHOTO JOCIIIKCHHS:

enepuie:

— 3alpOMOHOBAHO KOMIUIEKCHY MOJENb JOKa3yBaHHS Yy KPUMIHAJIBHUX
MPOBAKEHHAX IIOA0 3JIOYMHIB MPOTH KUTTS Ta 3J0POB’S OCOOM, SIKa OXOILIIOE
B3a€EMOIIOB’S13aH1  €Tali OTPUMAHHS, TIEPEBIPKM Ta BUKOPUCTAHHS JIOKa3iB,
CIPSIMOBAaHUX Ha BCTAHOBJICHHS OOCTaBHH MOJil, MEXaHI3My CIPUYMHEHHS IIIKOJIH,
dbopMyBaHHS MPUYUHHO-HACIIIKOBOTO 3B 3Ky MK JISTHHAM 1 HOTO HaCHiAKaMH Ta
BU3HAYCHHS 1HTEJIIEKTYaIbHO-BOJILOBOTO 3MICTy YMUCITY;

— chopMoBaHO IHTETpPOBaHY CTPYKTypy TMpeaMeTa JOKa3yBaHHSI Yy
KPUMIHAJIBHUX TPOBA/KEHHSX JOCIHIJKYBAHOI KaTeropii, y Mexax SKOi MeIHUKO-
010JI0T1YHI Ta TICUXOJIOTIYHI XapaKTePUCTUKU 00’ €KTa MOCATAHHS, a TAKOK YNHHUKH,
IO BIUIMBAIOTh HAa TSDKKICTH HACHIAKIB, BU3HAYEHO SK OOOB’SI3KOB1 €JIEMEHTH

JIOCJIIIKEHHS;
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— BHU3HAYEHO creuudiky A0Ka30BOI AISUIBHOCTI MPOKYypopa y crpaBax II0J0
MOCSATaHb Ha >KUTTS 1 3J0pOB’s, 110 BUABIISETHCS Yy MIJIBUILICHIN BIAMOBIIAIBHOCTI 3a
NpaBWIBHICTG  TMEPBUHHOI  KBamidikamii, HOMIHYyIO4Wii poyi  B3aemMomii 31
CrieliajicTaMi, HEOOXIJHOCTI HaJIEKHOro O(OPMJIEHHS KOXXHOTO BTPYYaHHS Y
¢b131MuHy IUTICHICTh YYACHUKIB IPOBA/HKEHHS, a TAKOX y 3a0e3MeUeHH] OalaHCy M1k
1HTepecaMu OOBUHYBAUYEHHS Ta 3aXHCTOM MPaB MOTEPIIIHX;

VOOCKOHAIEHO!

— TIOHATIHHO-KATeropiaJbHUN amapaT KPUMIHAJIBHOTO MPOIECYaTbHOTO
JIOKa3yBaHHs, 30KpeMa 3MICT AediHIlIf «IpeaMeT TO0Ka3yBaHHS» y CIpaBax Ipo
3JIOYMHM TPOTH KUTTS 1 37J0pPOB’ST 0COOM, «IMi3HABAJIbHA CUTYAIlisl CyJOBHX CTafii»,
«OIocepeIKoBaHa JOKa30Ba AISIbHICTh IPOKYPOpPay TOIIO;

— kjacudikalio crnoco0iB 30MpaHHS JOKa3iB ILISXOM BBEIACHHS CUCTEMHU
NOJAUTy 3a IHINIATOPOM, pPIBHEM AakKTUBHOCTI Cy0’€KTa, XapaKTepoOM OTPHUMAHOI
iH(popmarlii (mepBUHHA / BTOPUHHA), BIIKPUTICTIO Ta LUIBOBUM MPU3HAYEHHSM, IO
3a0e3Meumnsio BiIOOpaKeHHS PI3HUX MEXaHi3MIB (DOPMYyBaHHS JI0Ka30BOTO Matepiasy
y AOCIIJIPKYBaHii KaTeropii mpoBaKeHb;

— TmponecyaibHe 3a0e3MedyeHHs 3acCTOCYBaHHS CHEIIAIbHUX 3HAHb ¥
JI0Ka3yBaHHI Yepe3 BHU3HAUEHHS ONTUMAIBHOTO TOPSIAKY 3alydeHHs CyI0BO-
MEIUYHUX, O10JIOTTYHUX 1 MCUXOJIOTIYHUX €KCIEPTU3 Ta 3alpOBAKEHHS aIrOPUTMY
3armo0iraHHsl BTpaTi JOKA30BOTO 3HAYEHHS EKCIEPTHUX BHUCHOBKIB y 3B’SI3KY 3
HegoTpuMaHHAM BUMOT CT. 290 KIIK Vkpainu;

— MAXOAM JO PperjiaMeHTallli CyJOBOTO KOHTPOIK 4Yepe3 YTOYHEHHS
MOJIOKEHb MO0 BHU3HAYEHHS MEX CIIIUOTO CYJJ1 Ta BHHATKOBUX BHIAJIKIB
MIPUTIMHEHHS JOCJIIKCHHS JI0Ka31B Yepe3 iX OUeBUHY HEAOMYCTUMICTB;

oicmanu nooaIbuo20 po36UMKY:

— TIOJIOKEHHS MI0JI0 TAaKTUKH JIOKa3yBaHHS y pa3l MPOTHUIIT PO3CHiayBaHHIO,
30KpeMa BpaxOBaHO PU3UKH JIATEHTHOCTI, BTpaTH ab0 CIIOTBOPEHHS [IOKa3iB 1
HEOOXITHICTh 3A1MCHEHHS TEPMIHOBOTO KOMIUIEKCHOTO BIJIYYCHHS Ta 30€peKeHHS
CJI1/IIB KPUMIHAJIBHOTO MPABOMOPYIIEHHS, a TAKOXK 3aXUCTY CBIJKIB 1 TOTEPIIIUX B[

HC3aKOHHOTI'O BIIJIUBY,
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— IMaHEHTHI O3HaKu Ta crHenu@iyHi acmeKTH NpPOoLEeaypu JOKa3yBaHHS 3a
y4acTIO HEIMOBHOJIITHIX, Y MEXaX SKOro ICHXOJOTIYHI Ta BIKOBI XapaKTEPUCTUKH
BHU3HAUEHO IEHTPAJbHUM €JIEMEHTOM MpeaMeTa TOKa3yBaHHS, a 1HIAWBIAyasi3allis
JIOBEJICHHS] — TMPUHIMIIOBOI0 YMOBOIO JOTPUMAHHS MIKHApOJHUX CTAHJAPTIB MpaB
JTUTUHU;

— 3aCTOCYBaHHS CTaHJApTy [IOBEACHHS «I03a PO3YMHHUM CYMHIBOM»® Y
MPOBAPKEHHAX 13 HENpSIMUMH, (parMEeHTApHUMH JOKa3aMmH, IO BHUMAarae Bij
MIPOKYpOpa MiIBUIIEHOTO PIBHS aHATITUYHOCTI JOKA30BOi AisSITHHOCTI;

— HayKoBe OOIPYHTYBaHHsI POJIl 3aXMCHHUKA Yy JIOKa3yBaHHI, 30KpeMa y 4acCTHHI
aKTUBHOTO (hOPMYBaHHSI JIOKA30BOTO MaTepially Ha paHHIX eTamax MpOBaJHKEHHS Ta
3a0€e3Me4eHHsI PIBHOCTI MPOLIECYaTbHUX MOKIMBOCTEN CTOPIH.

I[IpakTuyHe 3HAYeHHH OTPUMAaHHUX pe3yabTarTiB. Bukianeni y nuceprariii
HAyKOBI TMOJIOKEHHS, BUCHOBKM Ta NPOIO3HUII MarOTh MNPUKIATHUN XapakTep 1
MOKYTb OyTH BUKOPHUCTaHI B TAKUX HANPAMAX:

— ¥ HAYKo80-00CHIOHIU cghepi — NJi MOAAIBIIOTO TEOPETUYHOTO PO3BUTKY
npo6JsieM KpUMIHAJIBHOTO MPOIECYaIbHOTO JOKAa3yBaHHs Yy CIIpaBax IMOJO 3J0YUHIB
MIPOTHU KUTTS Ta 370POB’ST 0COOH; PO3POOIICHHS HAYKOBO-METOAMYHUX 1 TPAKTUIHUX
pEKOMEHJalii 3 YJOCKOHAJIEHHS [ISJIbHOCTI MPOKYypopa, CIAYOro Ta CyAy HpH
BCTAHOBJICHH1 KJIFOUOBMX OOCTaBHH 3JIOYMHY, CIIPSIMOBAHUX HA MIJBUIICHHS SKOCTI
JIOCYJIOBOTO PO3CIITyBaHHS Ta CYyJOBOTO poO3rAny; (OpMyBaHHS TMIAXOAIB 0
rapMoHizailii KpHUMIHAJIBLHOTO TMPOIECYaTbHOIO 3aKOHOJABCTBA 31 CTaHJIapTaMu
€CIUI (axm enposadcennss y Haykogy Odianvhicms Hayionanvnozo mopuouuno2o
yrisepcumemy imeni Apocnasa Myopoeo 6i0 17 scoemus 2025 p.);

— Yy Npaso3acmocoBHiil (NpasoOXopoHHIl | NPABO3AXUCHI) OisIbHOCMI — TIiJT
yac oprasizamii Ta MpOBEACHHs JO0CYI0BOTO PO3CIIIyBaHHS Ta CyJOBOTO PO3TIISAY
3JIOYMHIB TIPOTH KUTTS Ta 3J0pPOB’S 0COOH, 30KpeMa /i 3a0e3neyeHHs TOBHOTH U
00’€KTUBHOCTI ~ BCTAHOBJICHHS  NMPUYMHHO-HACIIJKOBUX  3B’A3KIB, MEXaHI3My
CIPUYMHEHHS IIKOJIU, CYO €KTUBHOI CTOPOHHW 3JIOYMHY; ONTHUMI3aIlli B3aeMOJIl
MPOKypopa 31 CHITYUM 1 CYJOBHUMH €KCHEpTaMu; MPaBUIBHOIO 3aCTOCYBaHHS

CHeIiaJbHUX 3HaHb, YHUKHEHHS THUIIOBHX IOMHJIOK Yy pOOOTI 3 EKCIepTHUMHU



26
JIOKa3aMU M HeWTpasizallii mpoTH/Ili I0Ka3yBaHHIO Ta CYyJ0BOMY PO3TJISY;

— 8 0CBIMHBLOMY npoyeci — JJIsl OHOBJICHHSI Ta BJOCKOHAJICHHS 3MICTY OCBITHIX
KOMITOHEHTIB Yy 3aKjiajgaX BHUIOI OCBITH MiJ 4Yac BUKIAJAHHS IUCIUATLIIH:
«Kpuminamictuka», «Jlokasw 1 JoKa3yBaHHS y KpPUMIHAJIBHOMY MPOBAKCHHI»,
«Meronuka po3ciigyBaHHS YMHCHUX YOMBCTB Ta 3JI0YHMHIB MPOTHU 370POB’S 0COOM»,
«CynoBi ekcrieptusn», «lIpokypop y kKpumiHambHOMY MpoBaKeHHI», «CymnoBuit
pO3MJISIT  KPUMIHAJIIBHUX — TPOBAJKEHB», «OCOOIMBOCTI NPOBAKEHHSA  IIOJI0
HEMOBHOJITHIX», @ TaKO MPHU MIATOTOBII HaBYAJIbHUX MOCIOHUKIB, MPAKTUKYMIB,
TPEHIHTOBHUX 3aHATh 1 CUMYJSILIMHUX BIOPAB (AKM NPO 6NPOBAONCEHHS 8 OCBIMHIO
oisnbricms HayionanvHoeo naykoeoz2o yenmpy «lncmumym cyoosux excnepmus im.
3acn. npogp. M. C. Bokapiyca» Minicmepcmea rocmuyii Ykpainu 6i0 2 d#coemHs.
2025 p.; axkm enposaddicenHs 8 oceimuitl npoyec Hayionanvrnoco wpuduurozo
yHigepcumemy imeni HApocnasa Myopoeo 6i0 17 scoemus 2025 p.).;

— Yy HOpMomeopuiu OisinibHocmi — JUIsl TIATOTOBKH MPOMO3ULIN 11010
BrockoHaneHHss KIIK VYkpaiHu y dacTuHi: BHM3HAYeHHS MeEX IMOBHOBaXKEHb
MpPOKypopa Ha JOCYAOBIM 1 CyAOBIM CTaaisix; perjaMeHTallii 3acTOCyBaHHS
CHeIiajJbHUX 3HaHb, 3a0€3MEUCHHS MPOIEeCyaTbHUX TapaHTIN MiJl Yac MPOBEIACHHS
N, 10 BTPY4aroTbcs y (GI3MYHY i MCHXIYHY LUIICHICTH OCOOM; YAOCKOHAJIEHHS
CTaHJapTIiB JIONyCTUMOCTI JIOKa31B;

— Y OisanbHOCMI CYO08UX EeKCHepmHUX YCmaHoe — i dYac po3poOJIeHHS
AITOPUTMIB B3a€EMOJIi €KCepTa 3 OpraHaMy JIOCYJOBOTO pO3CIiAyBaHHS Ta
POKypopoM, (HOPMyBaHHS CKCIEPTHUX 3aBJaHb 1 IMIJIBHUINCHHS SKOCTI OI[IHKH
BHCHOBKIB €KCIIEpTa B KOHTEKCTI Cy/I0BOTO JI0Ka3yBaHHS;

— y cghepi 3abe3nevennsn npas ar0OuHU — AJI TIBUIICHHS PIBHS TapaHTyBaHHS
mpaB TMiJO3PIOBAHUX, OOBHHYBAaUEHHUX Ta TMOTEPHUINX, 3arMo0iraHHs CyJ0BUM
MOMUJIKAM 1 MIHIMIi3aIlii pU3UKIB HEHAJIEKHOTO MOBOJKEHHS IM1]1 YaC KPUMIHAJIBLHOTO
MPOBAKEHHS, 30KpeMa y CIIpaBax 11010 HEMTOBHOJIITHIX.

Ocobuctuii BHecok 3100yBaya. JlucepraiiiitHe JOCHIIKEHHS € CAMOCTIHUM,
OpUTIHAIBPHUM HAYKOBHM JOCIIDKCHHSIM, y SKOMY 3HAWIIJIa BHCBITICHHS HH3Ka

pEKOMEHJAIN 00 JTOKAa3yBaHHS Yy 3JI0YMHAX MPOTH KUTTA Ta 37I0pPOB’S OCOOM.
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CdopmyniboBaHi MOJI0KEHHS, BUCHOBKH Ta PEKOMEH/IAIlll € CaMOCTIMHUM HaJ0aHHSIM
aBTOpa, OTPHUMaHI 3a pe3yJbTaTaMU MPOBEICHUX HUM JOCHIKEHb, AaHAII3y
TEOPETUYHOTO MaTepiany, y3araJlbHCHHs eMIIPUYHUX JaHuX. 100TO, BOHH €
pe3yJIbTaTOM KPUTUYHOTO OCMMCIIEHHS HHU3KHM HOPMATHBHO-IIPABOBUX  aKTIB,
HAYKOBHX Mpalp 3apyOKHUX Ta YKPAiHCBKHMX BUEHHUX, MaTepialiB KpHUMiHaJIbHHUX
POBaKCHb, BUPOKIB HAI[IOHATFHUX CY/IB, aHKETYBaHHS PECHOHJEHTIB TOLIO. Yci
HAyKOBI Mpalll, Yy SKUX OINPUIIOJHEHO OCHOBHI IOJIOKEHHS JAucepTalii MaroTh
OJTHOOCIOHE aBTOPCTBO, € PE3yJIbTaTOM BJIACHUX HAIMPAILIOBaHb 1 pO3POOOK.

Anpobauis mMartepiajiB aociaigkeHHss. TeopeTHuHi MOJOXKEHHS W OCHOBHI
pe3yabTaTH JIOCHIDKEHHS ONPUIIIOIHEHO HAa HAyKOBO-NPAKTUYHHUX, 30KpeMa
MDKHApPOJIHUX HAYKOBO-NIPAKTHYHUX KOH(MEpPEHUIAX, Cepel SKUX: AKMmyanbHi
NUMAHHA  PO3BUMKY YKDPAIHCLKO2O NPOCMOPY CYO080-eKCNEPMHOI  OIsIbHOCHI:
MixHapoaHa HayKOBO-NpakTH4HAa KoH(epeHwis (M. Kwuis, 31 ciuns 2025 p.);
Miscnapoona ma HayionanvHa Oe3nexa: meopemudHi i npuxiaoui acnekmu: 1X
Mixunap. Hayk.-pakT. koH}. (M. Juinpo, 21 6epe3ns 2025 p.); 3nouunnicms i
npomuodis il 6 ymoeax iU ma Yy NOBOECHHIU NEPCHeKMUBL. MINCOUCYUNTIIHAPHA
navopamay: 1l MixHapogHAa HAyKOBO-TIpakTHYHA KOHbepeHs (M. Binawuis,
16 kBiTHs 2025 p.).

Hy6aikanii. OcHOBHI pe3yabTaTu AUCEpTallli Ta chopMyILOBaHI MOJOKEHHS
BUKJIAJICHO Y TPbOX HAyKOBHUX CTATTSX, OIMYyOJIIKOBaHMX y (PaxoBHUX HAYKOBHX
BUJIaHHAX 3a cremianbHicTIo «Opuanuni Hayku (081 «IIpaBo»)», a Takoxk y Te3ax
TPHOX HAYKOBHX JIOMOBICH, OMPUITIOIHEHUX HAa MI>KHAPOJIHUX HAYKOBO-TIPAKTUYHUX
KOH(epeHIisx.

Crtpykrypa Ta o0csAr aucepramii. J(ucepraiiiss MICTUTh aHOTAIlIIO, MEPEIiK
YMOBHUX TO3HA4Y€Hb, BCTYII, TPU PO3IUIH, 110 00’ €THATN OAMHAALSTH MIIPO3/ILIIB,
3arajibHi BUCHOBKH, CITUCOK BUKOPHUCTaHUX JiKepen (386 HallMeHyBaHb) Ta JOJIATKH.
3arayibHUN 00CSAT JucepTallii CTaHOBUTh 258 CTOPIHOK, 3 SIKUX OCHOBHHUH TEKCT

BHKJIa7eHO Ha 187 cTopiHKax.
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PO3JILI 1
TEOPETUKO-METO/OJIOT'TYHI 3ACAJIN JOCJIIJPKEHHSI
MMPOBJIEM IOKA3YBAHHS Y KPUMIHAJBHUX MTPOBATKEHHSIX
PO 3JIOYMHU IMPOTH )KUTTSI TA 3IOPOB’SI OCOBH

1.1 Cran HaykoBOi po3po0JieHOCTI NPOOJEMATHKH [JO0KA3YBAHHSA Y

Kpl/IMiHa.]'IbHI/IX NMPOBAIMKCHHAX PO 3JIOYUHHU IIPOTHU KUTTH Ta 3I[OpOB’SI ocoou

3rigHo 3 noJjokeHHs MU HanioHansHO1 cTparerii y cdepi npaB JTHOJUHU, KUTTSI
KOXKHOI JIFOIMHU € 00’€KTOM JIep’KaBHOTO 3aXxHCTy ¥ 0XopoHHU. JlokymeHT
MPOTOJIONIYE, MO0 Oy/Ib-sKE MOCSATAHHS Ha KUTTS JIOJUHU CTBOPIOE HEOOXITHICTh Y
KOMIUIEKCHOMY  3aCTOCYBaHHI ~ MEXaHI3MiB, CIPSIMOBAaHUX Ha  BIJHOBJICHHS
MOPYIICHUX MPaB, a TAKOXK HAa MPUTATHEHHS JI0 BIAMOBIAAIBHOCTI 0CI0, AKI BUMHIIN
KPUMIHAJIbHO-IIPOTUIIpaBH1  AisiHHA. Peanmizaniss UMX 3aBJaHb HEMOXJMBa 0e3
MPOBENCHHS BCEOIYHOTO, OO0 €KTHUBHOTO Ta HEYNEPEIHKEHOIO0 PO3CIiTyBaHHS
KPUMIHAJIbHUX TpaBonopyieHb. Lliero x Crparerieto mporosoneHo, HeoOX1JHICTh
NIJBUIIEHHS €(QEeKTUBHOCTI MAISUIBHOCTI NPAaBOOXOPOHHUX OpraHiB y NPOTUAIll
3JI0YMHAM, 1[0 CTAHOBIISITH BaroMy CyCHiabHy HeOe3neky [122].

B yMmoBax BiiICbKOBOIO BTOPTHEHHSI KpaiHU-arpecopa pocCiichKoi (eneparrii
TpaguIliiHl 3aBIaHHS, IO BXOAATH JO0 KOMIIETCHINI Ccui Oe3NeKd, BUMararoTh
KapIWHAIBHO HOBUX MIAXOAiB 1 pimeds. OcobmuBoro 3HaueHHs HabyBae
3aCTOCYBaHHS METOJIB 1 3ac00iB, 3JaTHUX 3a0€3MeUYUTH pealibHy €(PEeKTUBHICTH Y
TaKUX CKJIagHUX oOcraBuHAaxXx. OJHUM 13 KIIIOUOBUX MUTaHb, SKE, HA HAIY TYMKY,
3aJUIIAETHCS aKTyallbHUM, € TIPOIEC JOKa3yBaHHS y 3JIOUYMHAX, IO TMOCSTaloTh Ha
KUTTS Ta 3[I0pPOB’S JIIOJMHU, OCKIIBKU LI cpepa Mae cBOi crnenudiyHi 0coOIUBOCTI
Ta J10C1 CYNPOBOKYETHCS TUCKYCISIMU 100 OKPEMHUX aCTEKTIB 1 HANpsAMiB pOOOTH.

[IpoGiemaTuka qOoKa3yBaHHS y KpUMIHAIBHOMY MPOIIEC] BXKE JaBHO HAJICKUTH

70 TUMOBUX HAmNpsMIB HAYKOBHUX IIOIIYKIB YKpPAiHCBKMX BYEHUX Yy Traiy3l
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KPUMIHAJBLHOTO MPOLIECY: BYCHI 3aMAatOThCsI 1 pO3POOJICHHSIM TEOPETUYHUX ACIICKTIB
(TakUX-OT K TMOHSATTS JOKa3yBaHHS, MOT0 3MICTOBHMX KOMIIOHEHTIB, HOCIIKYIOTh
npeaMeT 1 MexXi JOoKa3yBaHHS TOLIO0), 1 GOpMyBaHHSIM MPAKTUYHUX PEKOMEHJAIllN
I10/10 BJAOCKOHAJIEHHS MPAaB03aCTOCOBHOI MiSIbHOCTI, 30MpaHHs, IEPEBIPKU M OIIHKH
JTOKa31B TOIIIO.

[lutaHHS KPUMIHATBLHOTO MPOIECYaTBLHOTO MOKA3yBaHHS Ta BU3HAYEHHS PO
Cyly Ha CTajli CyJOBOTO PO3MIAY JOCHIDKYBAIM TakKl YKpaiHChKI BYEHI, SK
C. Abnamcekuii, B. babynuu, H. bacaii, H. bo6euko, B. bospos, B. Bamnusapuyk,
I'. Bracoma, I'. I'mob6enko, I.I'moBrok, B.I'mupko, FO.I'pomeswmii, C. JaBuaeHko,
O. Hextsap, J.3axapo, . 3eiikan, O.Kammna, II. Kapkau, B. Komomguns,
O. KocTrouenko, I. Koty0eii, P. Kyii6ina, JI. JIoGoiiko, T. JIykamikina,
H. Makcumumun, A. Manantok, C. Mimenko, B. Hop, A. [Tasaummun, O. [Tanacroxk,
€. IloB3uk, M. [loropeupknii, B. Pomantok, M. CrosnoB, ['. TerepsarHuk,
B. Tpopumenko, B. TwoTionnuk, B. @irypeekuii, T. domina, M. Lyukipiaze,
A. Yepnenko, O. llluno, A. Husa, M. lymumno, O. FOxHo, O. fAHoBchKa i 1HII. Y
iXHIX HAYKOBUX TMpalsX pPO3TIITHYTO TMHTAHHS, IO CTOCYIOThCS AKTHBHOCTI W
IHIIIIATUBH CTOPIH 3aXHUCTy, OOBHHYBAYCHHS, a TaKOX CyAy Y JIOKa3yBaHHI.
ABTOpaMHM BHU3HAYEHO OCHOBHI IIUJII JIOKa3yBaHHS, MPOBEIACHO aHai3 MIACTaB, 3a
AKUX JOKa3W MOXYTh OyTHM BH3HAHI HEIONYCTUMHMH, a TAKOX 3 SICOBAHO pOJib
YYaCHHUKIB KPHUMIHAJIILHOTO TPOBA/KEHHS Yy 3MIMCHEHHI JOKa3yBaHHS SK Ha eTarll
JIOCYIOBOTO PO3CJIiAyBaHHs, TakK 1 Mij] 4ac CyJI0BOTO PO3TJISIY.

HaykoB1ii anamizyBaau KOHICMIlT 30MpaHHsS, MEPEeBIPKM W OIIHKKA JI0Ka3iB,
BU3HAYAIA TIOPSIIOK Ta OOCAT X JOCHIKEHHS y CY[l, PO3TIsSganyl crhenudiky
JIOKa3yBaHHS B MEXKaxX YKJIAJCHUX yToj, a TAKOK BUBYAJIU OCOOJMBOCTI TIPOBEICHHS
OKpeMHX TMpoIlecyanbHux Aiii. BomHoyac, He3Bakaloud Ha 3HAYHY KUIBKICTh
HAyKOBUX HAmNpalioBaHb, MUTAaHHS JOKa3yBaHHS Ta CyJOBOTO PO3TIISALY 3JI0YHHIB
MPOTH JKUATTSA 1 370pOB’S, IO 3AIMINAIOTHCS OJHUMH 3 HAWIONIMPCHIINX CEePe.
3apEECTPOBAHMX KPUMIHAJIBHUX MPABOMOPYIICHb, JOCI HE CTaaud 00 €KTOM
KOMILJIEKCHOTO JlociikeHHs. Lle 3ymoBiioe mnoTrpedy B akTHBi3alli HayKOBHUX

PO3BIZIOK y Miil cepi, y TOMY UYHCI 3 ypaxyBaHHSM Jii HaA3BUUAWHUX TPABOBHUX
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PEXKUMIB.

[Ilogo po3yMiHHSI CYTHOCTI KPUMIHAJIBHOTO MPOIECYATIbHOTO JOKA3yBaHHS Ha
MOMEHT YMHHOCTI TOTIEPEIHHOTO KPUMIHAILHO-TIPOIleCyanbHOro 3akoHy (1960 p.),
TO, Hampukian, B. Hop 3ampomoHyBaB po3yMiTH JOKa3yBaHHS, SIK OAHY 3 (opm
Mi3HABAJIBHOI MISUTBHOCTI JIIOJWHHU, IO B MEXKax KPUMIHAJIBHOTO IIPOIIECY
BiIOYBa€ThCA  3THO 13  3araJlbHUMU  3aKOHOMIPHOCTSAMH, TNPUTaAMaHHUMU
Mi3HaBaJIbLHOMY MPOIECY B PI3HUX HayKax 1 cepax MpaKTUKH, ajie MPU [IbOMY Ma€e
cBoi cmeuudiuni ocoOmuBocTi. Ll IisSIBHICTD 3HIMCHIOETHCS Y BCTAHOBJICHUX
3aKOHOM MPOIECyaIbHUX MEXKax 1 CIpsIMOBaHa Ha 30upaHHs, (ikcalliro, NepeBipKy i
OLIHKY (DaKTUYHHUX JaHUX (JI0Ka3iB), HEOOXIMHUX JUIsI BCTAHOBJICHHS ICTUHU Y
KpUMIHAJIbHIN cripasi [ 128, c. 73-75].

M. MuxeeHKO  BU3HAYMB  JIOKa3yBaHHS  SIK  JIISUIBHICTH ~ YYaCHHUKIB
KPUMIHAJIBHOTO MPOIIECY, 10 MOJsArae y 30upanHi (popMyBaHH1), EPEBIPLI W OLIHIII
JIOKa3iB 1 iX MpolecyaJbHUX JKEped, a TaKoK y (OpMyINIOBaHHI Ha I MIJACTaBl
BIJIMOBITHAX T€3 1 HABEJEHHI apryMEHTIB Ha IX MIATPUMKY. 3 TOYKU 30Dy
THOCEOJIOrii, JI0Ka3yBaHHS € (OPMOIO JIIOJICBKOrO IMi3HAHHSA, Y MeXax $Koi, 3
ypaxyBaHHAM 1 OCOOJMBOCTEH, BHUKOPHCTOBYIOTHCS BCI 3aKOHHM W KaTeropii sk
JialleKTU4YHO1, Tak 1 opmanbeHoi Joriku [117, c. 6-9; 119, c. 115-117]. Binrak, 3a
MIJIX0JIOM YYEHOTO Ta MOro OJHOAYMIIl, MK MPOIECOM JOKa3yBaHHs 1 Mi3HAHHSAM
MO>KHA MIOCTABUTHU 3HAK PIBHOCTI.

Ax migkpecnoBaB Ha To uac M. lllymuno, mnpoiec Aoka3yBaHHS Y
KPUMIHAJILHOMY TIPOBQ/DKEHHI € KIIOYOBMM I1HCTPYMEHTOM TII3HAHHS, IO
3MIACHIOETBCS B MeXaxX BH3HAYCHOI TMPaBOBOi MPOIEAYpH Ta BigoOpaxkae
B32€MO3B 130K MM13HABAJIBHUX, OPUIUYHHUX 1 ICUXOJIOTTYHHUX ACTIEKTIB YCTAHOBJICHHS
¢dakTy BHUHYBaTOCTI a00 HEBMHYBATOCTI 0coOM y BUMHEHHI 31moumHy [212, c. 118].
TakuM 4YHMHOM, HayKOBEIb 30CEpPEKyBaBCSA HAa OCMHUCIICHHI JOKa3yBaHHS depe3
PU3MY THOCEOJIOTII.

Ha nymxy IO. I'pormeBoro, nokasyBaHHS B KPUMIHAJIBHOMY TIPOIECI CIIiJ
pO3TIsaTH K CHEliai30BaHy AiSUIBHICTh MPOIECYabHO YHMOBHOBaXKEHHX OCIO,

CIpsIMOBaHy Ha 30MpaHHs, aHATI3 Ta OIIHIOBAHHS JI0Ka30BOi 1H(OpMAIlii 3 METOI0
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MPaBOMIPHOIO BCTAHOBJEHHS (akTiB, IO CTAHOBIATH NpPEIMET JAOKa3yBaHHS Y
KpUMIHAJLHOMY TpOBa/PKeHHI. Sk Qopma ormocepeaKoBaHOrO Mi3HAHHS TOJIM
MUHYJIOTO, JIOKa3yBaHHS BIAIrpa€ ILEHTPAIbHY pPOJb Yy CHCTEMI KPHUMiHAJIbHO-
MpoIiecyalbHOTO Mi3HAHHA [36, c. 144].

Takosx 3aranpHOTEOPETUYHI Ta MPAKTHYHI ACTIEKTH J0Ka3yBaHHA, 30MpaHHs Ta
NEPEeBIPKH J0Ka31B Ha CTAIIAX JOCYAOBOTO CIIICTBA Ta CYJOBOT0 PO3IIISIY, a TAKOXK
CYMDKHHX TMUTaHb, HA TOW Yac 3HAXOAWJIM CBOE BUCBITJICHHS B HAYKOBHUX JIOPOOKax
C. Anbniepra [4], 1O. I'pomieBoro [38; 39], B. 3enenenskoro [60; 61],
B. O6yxoscekoro [131], H. CibineBoi [169], B. Teprtumnauka ta C. Ciuabka [188],
A. CounosiioBa [175] ta iH.

Ha nouarky XXI cT. BU3HaYaJIbHUMH JUIsI pO3POOIEHHS KOHIEMI[IT pO3YMIHHS
KPUMIHAJIBHOTO TIPOLIeCyalbHOr0 J0Ka3dyBaHHs cTainu pobotu JI. bouaposa [16],
B. I'mupka [30;31], JI. Kipmau [72], O.Jlam [109], B.Ilomenromxka [144],
H. Poratuncekoi [158], C. Craxiscpkoro [180], K. Ynosenko [199],
O. Yyuyxkano [205] Ta 6araTb0X 1HIIHUX.

Hanepenoani yxBajienHsi KpuMiHaJIbHOTO MpOIECyalbHOTO KOAEKCY (maii —
KIIK) VYkpaiau 2012 p. miarorosieno no 3axucty podotu H. bacas, A. dyau [50],
€. KoBanenko [75], 5. Konromenko [81] Ta 6araTtbox 1HImMMX. L1 10CTiIKeHHS TaKOX
Majli  CBOIM TMpeaMeToM TmpoOjeMu 30UpaHHS  JI0Ka3iB, BHU3HAYECHHS  1X
HEJIOMYCTUMUMH Ta BUPIIIECHHS 1HITUX 3arajlbHOTEOPETUIHUX MOHSTh.

KommiekcHe  pe@opmMyBaHHS  CHUCTEMH  TOJOXEHb  KPUMIHAIBHOTO
MPOIIECYaTbHOTO 3aKOHOJIABCTBA, 10 € BHU3HAYAJIBHUMM IS JOKa3yBaHHS,
CKOJIMXHYJIO HAayKOBI TIONIYKH 3 HOBOIO CHJIOIO, THUM CaMHUM CIIPOBOKYBABIIHU
YUCJICHHI TMOIIYKM BHPIIIEHHS OaraThboX Mpo0sieM, KOTpl BUHUKAIU, OCOOJHMBO
nonepBax (po3nounHatoun 3 2012 p.). Y 1eit gac omy061iKOBaHO Ta 3aXUIIEHO pOOOTH
M. barpia [10], P.bmarytu 31  cmiBaBTopamu [47],  B. Bamnaspuyka [19],
H. I'muncekoi [28], B.I'marenxo [32], B.T'onuapenka [34], B. 3aBtypa[56],
A. 3axmoku [58], B. 3inuenka [231], A. Kaminoscwkoi [67], M. KamirnoBcbkoi [68],
. KacrapuoBa [69], O. Kopeupkoro [82], H. Kpauenko [87], I'. Kper [89],
O.Jluteun [103], FIO.Ilactepnaka [136], M. Iloropeuskoro [140; 141; 142],
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b. ParyuiHoi [154], X. Cirocapuyka [172], M. CrankoBu4a [177],
A. Crenanenka [181], B. ®apunnuka [200] Ta 6ararbox 1HIIUX.

3ayBa)xMMo, 110 Ha CHOT'OJIHI BATOMHII BHECOK B CUCTEMY HAYKOBUX TOJIOKEHb
PO TEOpII0 KPUMIHAIBHOTO TMPOLECYaIbHOTO JOKa3yBaHHS, BU3HAYECHHS MWOrO
IpaBoOBOi mpupoAu 31icHUB B. Bamuspuyk. ABTOPOM NpPOBEACHO Yy3aralbHEHHS
TUTIOBUX  KOHIICMINK  IOJ0  PO3YMIHHS  KPUMIHJIBHOTO  TPOIECYyaTHbHOTO
JIOKa3yBaHHsI, MOT0 THOCEOJIOTIYHOI Ta MPOEKTHO-peai3aIlifHol MPUPOIU, MICIs 1
byHKIiN y mpaBopeainizalii, 0cOOIMBOCTE O00’€KTy 1 MpeaMeTy KPUMIHAIBHOTO
IPOLECYaJbHOTO  JIOKa3yBaHHA, CyO’€KTUBHOI Ta OO0 €KTUBHOI  CTOpPOHHU
KPUMIHAJIBHOTO  TPOLIECYalIbHOTO  JIOKa3yBaHHS, CYO’€KTIB  KPUMIHAJIBHOTO
MPOIECYaTBLHOTO JOKa3yBaHHS TOIIIO.

KommiekcHo 70 JTOCITIJIKEHHS npoOIeMaTHuKu KPUMIHAJIHOTO
MPOLIECYaTbHOTO JOKa3yBaHHS y KOHTEKCTI OKPEMHUX BHUIIB 1 TPyl KpHUMIHAJIbHHUX
npaBonopyiieHs miainum A. AroxiHa [5], O. AxrtinoBoi [6], O. Apremenko [8],
O. baranens [9], B.Baxuncekuit [17], . Hdaxin [53], 1. Kozak [77],
O. JIvo3uwmii [107], II. Jlymroka [105], P.Mamora [111], O.ITuemina [153],
M. ITinuyk [139], A. Permuonok [155], K. ®omivor [202], A. IlleBunmen [210] Ta iH.

Oco0OMMBOCTI  JISUVIBHOCTI  CYO’€KTIB  JIOKa3yBaHHA Yy KPUMIHAJIBHOMY
npoBakenHl gocuiawim C. JlaBunenko [45], H. KpaBuenko [88], O. Jlanp [102],
I. Mepimepina [113], €. Hemunnos [124], H. O6pizan [129], O. Crapenbkuii [178],
B. Conosiios [174] Ta iH.

YrponoBxk ocranHboro uacy (2022-2025 pp.) 0coOMMBOCTI JT0Ka3yBaHHS
CTaBaJId TaKOX MpeaMeToM aociipkerb M. Bimincekoro [22], C. JlanpkoBoi [46],
€. Koup [86], I. KyrenoBa [100], C. Kymnipa [101], P. Jlymroka [106],
B. MuponoBoi [114], TI. Muxaiinosa [116], O. Hikimesa [127], . Ilomaza [143],
A. Peruonka [155], A. Pycaesa [161], JI. Pycnak [162], O. IlapoBa-AiinaeBa [208]
Ta 1H.

MHOXUHHICTh IMAXOAIB JO OCMHCICHHS MPOOJIEeMaTHKH KPHUMiHAJIBHOIO
MPOIECYaTbHOTO JO0Ka3yBaHHS JO3BOJISE y3araJbHUTH, IO BOHA € CaMOCTIHHOIO

HAyKOBOIO TEOPI€I0 KPUMIHAJIBHOTO mpolecy. [i cyTHICTH mossrae y BHU3HAUEHHI
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HaIpsMiB BIIMOBIHOT IPAKTUYHOI JIsJIBHOCT1, BCTAHOBJIEHHI 3acaj] (PYHKI[IOHYBaHHS
BCIX TMpolleCyaJbHUX IHCTUTYTIB 1 BIUIMBAa€E Ha Opra”izamilo Ta poOoTy
IPABOOXOPOHHUX 1 CYJOBUX OpraHiB, NPaBO3aXHUCHUX IHCTUTYIM Ta I1HIIMX
cy0’€KkTiB, 3alydeHUX 10 1boro npouecy [140, c. 63]. V HaykoBiil JiTepaTypi
copMyBanacsa 3Ha4Ha KUTBKICTh MIAXOAIB A0 PO3YMIHHSI CYTHOCTI JOKa3yBaHHS SIK
MPAKTHUYHOT ISIFHOCTI, @ TAKOXK /10 BU3HAYCHHSI MOTO IIIeH 1 IpeMeTa.

TpanuuiiiHO [OKa3yBaHHS PpO3IJISAAETHCS K CKJIAJIOBA KPUMIHAIBHOTO
MIPOIIECYaTBbHOTO MMi3HAHHSA, IO Tependadyae 3MIMCHEHHS MPAKTUYHUX A1 1 JIOTIKO-
aHamiTHuHux omnepamii. Ili mii copsimoBaHi Ha (QopmyBaHHS, TEpeBIpKY U
OILIHIOBaHHS (DAKTUYHUX OOCTaBHUH, SIKI MOXYTh HAaOyTH CTaTycy JOKa3iB 1
CIIyTYBaTUMYTh OCHOBOIO [UJII TPHAHATTS W OOTPYHTYBAaHHS TIPOIECyaTbHHIX
pimens [85, c. 12].

Bonnouac B. KopcyH y cBoeMy JOCHIIKEHHI 3ampoOIlOHYBaB BU3HAYaTH
JIOKa3yBaHHS K crieu(Pp1yHy (POopMy KPpUMIHATIBLHO-IPOLECYAIBHOIO MI3HAHHS, KOTpa
Ha TPAKTHUIl BTUTIOETHCS Y MAISUIBHOCTI CYJl, MPOKypopa, CIIT4oro, KepiBHUKA
CIAYOro MIAPO3ALTY, OpraHy [i3HAHHS, YMOBHOBaXXEHOI OCOOM, IO 3A1MCHIOE
JI3HAHHS, a TaKOX IHIIMX CyO’€KTIB, HaAIJICHUX BIATOBITHUMH ITOBHOBA)KCHHSIMH
3TIHO 3 KPUMIHAJBHUM TMPOLECYaIbHUM 3aKOHOJIABCTBOM. Llel BuA isUTBHOCTI
0a3yeTbCsi Ha TMOEJHAHHI MNPAKTUYHUX [Jid 1 JIOTIKO-aHATITUYHUX MPOLERyp,
CIpsIMOBaHUX Ha 30WpaHHs, MEPEeBIPKYy, aHaji3 Ta OIHIOBAHHS JI0OKa3iB 3 METOIO
HaJIEKHOTO OOIPYHTYBaHHS NMPOLECYAIbHUX PIlIeHb. Y MIACYMKY Taka IisSJIbHICTh
MOKJIMKaHA 3a0€3MeUYNTH BCTAHOBJICHHSI 00’ €KTUBHOI ICTUHU Y CIIpaBi Ta JOCATHEHHS
3aBJIaHb KPUMIHAIBHOTO CyJ0UMHCTBA [85, ¢. 12].

A. CriyCcKkaHIOK y CBOEMY BH3HAYCHHI HAroJIONIYE, IO TOKa3yBaHHSA TOJSTAE Y
30MpaHHi, MEPEeBIpIll ¥ OIMIHII JOKa3iB, 3a0€3MEeUCHIN 3aBASKH MMPOBEICHHIO CII1TINX
(pO3ILIYKOBUX), HEMIACHUX CIIAYMX (PO3UIYKOBUX) Ml Ta 3A1MCHEHHS 1HIIMX
MpoIeCyaTbHUX 3aXOMIB MPEICTaBHUKAMHU OPTaHIB JOCYJOBOTO PO3CIIAyBaHHS, a
TakoXK Tpokypopom [176, c. 191-192]. Tak, aBTOp akKIeHTy€ yBary Ha CyTHOCTI
JTIOKa3yBaHHS SIK MPOIIECYATbHOI AisSIIbHOCTI, KOPUCTYIOUUCH TEPMiHAMU, BIIACTUBUMHU

KPUMIHAJILHOMY TIPOIIECyadbHOMY TIpaBy. BiH MigKpeciatoe BaKJIMBICTh 30MpaHHA,
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MepPEeBIPKU ¥ OIIIHKM JTOKa31B Yepe3 BIAMOBIIHI IPOIIECYaNIbHI [Iii, 110 € OCHOBOIO JJISI
NPUHAHATTS OOTPYHTOBAHUX PIIIEHb Y KPUMIHAIBHOMY CYJIOYMHCTBI.

O. baranens BH3HAYa€ [OKa3yBaHHS SK pEIVIAMEHTOBAHY KpPHUMiHAIBHUM
npolecyalibHUM 3aKOHOJIaBCTBOM Mi3HaBaJIbHO-TIPAKTUYHY JUSITTBHICTD
YIOBHOBOXCHUX 0Ci0, MO CIpsSMOBaHAa HAa OTPUMAHHS JOKa3iB Ta X MOJajbIIe
BUKOPWCTAHHS I OOTPYHTYBaHHSI TIPABOBOI IMO3HUIIII YW TMPOIECYaTbHUX PIIICHb.
Ileit mporec BKIJIOYae B ceOe HE TUIBKM 30MpaHHS JI0Ka3iB, aje ¥ crerudivHi
3aBJaHHS Ta 3aCO0U, 1[0 BUKOPUCTOBYIOTHCS JIJISl JOCSITHEHHSI O)KaHOTO Pe3yJIbTaTy.
TakuMm 4MHOM, aBTOp pOOUTH aKIICHT Ha 00’ €KTHUBHIN 1 Cy0’ €KTUBHINA CKJIaJIOBIM M€l
JISTIBHOCTI, Ha 11 MeTi Ta crenudiuHuX 3aBaaHHsx [9, c. 208].

[Ilomo cydacHOro po3yMiHHS CYTHOCTI JIOKa3yBaHHS, TO, HAaNpUKIaJ,
B. Banusipuyk, po3poOisitoud BIacHY KOHIEMHII0 CHUCTEMHOTO MIIXOIy 1O
KPUMIHAJIBHOTO MPOIIECYATTbHOTO TOKAa3yBaHHS, PO3TIIAAAE HOTO SK IITICHY CUCTEMY,
JTOCIIKEHHST SIKOT MOYJIMBE 32 JIOMMOMOTOI0 METOIB CUCTEMHOro aHamizy. Ha ioro
JYMKY, JOKa3yBaHHS CKJIAJA€ThCS 3 HU3KM B3a€EMOIIOB’S3aHUX E€JIEMEHTIB, 30KpemMa:
00’ekTa, cy0’€KTHUBHOI Ta 00’ €KTUBHOI CTOPIH, a TAKOXK Cy0’€KkTa AoKazyBaHHsA. Came
B32€EMO/IIS IIUX CKIIAJOBUX (POPMY€E HOBY — €eMEPJIKEHTHY — BJIACTUBICTh CUCTEMH, 1110
MOJISITAE Y CIIPOMOKHOCTI €(pEKTUBHO 3/IIMCHIOBATH JOKA30BY JISIBHICTD 1 JOCSTAaTH
il ocHOBHOI MeTH [21, ¢. 41].

C. lanpkoBa cdopMmyiroBaga TOHSTTS KPUMIHAIBHOTO TMPOIIECYaTbHOTO
JI0Ka3yBaHHS B CyJOBOMY IPOBA/KeHHi y mepmiiii incraumii. Floro BoHa mpomonye
pPO3YyMITH K  pErJaMEHTOBAaHy KPUMIHAJBHUM  TPOIECYyAIbHHUM  3aKOHOM
Mi3HABAJIBHO-TIPAKTUYHY Ta JIOTIYHO-PO3YMOBY JISUTbHICTh YYaCHHUKIB CYyJOBOTO
MPOBAKEHHS 1 Cyy, KOTpa noJjsirae y ¢GopMyBaHHI, JOCTIPKEHH] ¥ OIIHII JI0Ka3iB,
a TaKOX X MOJAJILIIOMY BUKOPHCTAHHI 3 METOIO BCTAHOBJICHHSI 00CTaBHH, 1110 MAlOTh
3HaUCHHS JJI1 KPUMIHAJIBHOTO TPOBA/DKCHHS, BIJICTOIOBAaHHS  BH3HAYCHHX
YYaCHUKAaMU TPABOBUX TMO3ULIA 1 TPUUHATTS 3aKOHHUX, OOIPYHTOBaHUX 1
BMOTHBOBAHHX CYyJIOBUX pilieHb [46, c. 23].

BBaxkaemo, 110, He3Ba)KaOUM Ha 3arajibHe MPABHUIIO, SKE MOKIAnae 000B’ 30K

JI0Ka3yBaHHS Ha CTOPOHY OOBMHYBAu€HHS, HE CIiJ OOMEXYBATHUCS JMIIE LHUMHU
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BU3HAYCHHAMU. Takui mixiJ 3Ha4HO OOMEXYy€e pO3yMIHHS NMPOIEAYPH AOKa3yBaHHS,
HaBITh y KOHTEKCTI MISUIBHOCTI CHIAYMX, MPOKYpPOpIB Ta IHIIUX YYaCHHKIB
KPUMIHAJIBHOTO TIPOBAKEHHS. AJKEe CTOPOHA OOBMHYBAYCHHS 3aiIMAETHCS HE JIUIIIEC
30MpaHHAM JI0Ka31B BUHH OOBHHYBAUY€HOI'O, a ¥ MparHe BCTAHOBUTHU BCl OOCTaBUHH,
MOB’sI3aH1 3 TOJIE€I0 KPUMIHAJIBHOTO MPABOMOPYIICHHS, 1 HaAaTH iM BIAMOBIAHY
KPUMIHAIBHO-TIPABOBY OILIHKY.

Mu nmiarpumyemo miaxia M. Iloroperpkoro, 3rilHO 3 SIKMM JOKa3yBaHHS Mae€
JIBl CKJIQJIOBI CTPYKTYpH: 3OBHIIIHIO Ta BHYTPINIHIO. 3O0BHIUIHSI CTPYKTYpa,
BIIMOBIAHO IO TIO3MIi BYEHOTIO, BUPAXKAETHCS B JISJIBHOCTI, IO TIOJSATAE B
OTpMMaHHI Ta BUKOPUCTaHHI JOKa3iB. BHYTpIIIHS X CTpPyKTypa IIpelcTaBlieHa
TaKUMU €JIEMEHTaMH, SIK OO0 €KT, NpEeAMET, Cy0’€KT, MeTa, 3aBJaHHs, 3aco0u 1
pesynbrar miei aisubHOCTI [140, ¢. 70-74]. Line (MeTa) noka3yBaHHS IIOJIATAE B
«TEPEeBEJICHHI HEOYEBUIHOTO (HEBIJOMOI MO/I1i) B OYEBUIHE, IUIIXOM JOTPUMAaHHS
nepeaoayeHoro 3aKkoHoM mopsaky» [20, ¢. 75—76], olHaK KOKEH Cy0’€KT, 3aTy4YeHHI
70 1Ii€i ISITBHOCTI, CTBOPIOE CBOIO BJIACHY TEOPETUKO-1H(POPMAIIHY MOJAEIb, sSKa
BiIoOpaXkae MOTO PO3yMIHHS TIPOIECY MOKA3yBaHHS W YSBICHHS TPO TEPCIICKTUBU
peamizarii miei momeni [20, ¢. 75-76].

I'pyna kpuMiHANBHUX TPABOMOPYIIEHb TMPOTH JKUTTA Ta 30pPOB’S 0COOH
OXOIUTIOE 3HAYHY KUIBKICTh 3JI0YMHIB 1 KPUMIHAJIBHUX MPOCTYIIKIB, fKI, 32 PSIOM
00CTaBHH, MAalOTh CYTTEBI BIIIMIHHOCTI. BOHM PO3PI3HAIOTHCSA AK 33 KPUMIHAIBHO-
MPAaBOBUMHU XapaKTEPUCTUKaAMHU, TaK 1 3a MEXaHI3MOM peaiizaiii 3J04YMHHOL
JUSTTBHOCTI, IO CYTTEBO BIUIMBAaE€ Ha crenudiky iX po3CIiayBaHHS Ta CyJO0BOTO
PO3TIIATY.

[TomiTHa BIAMIHHICTP MDK THIIXOJaMHM TOJSTaE y Crnocod6i kimacudikaiii
3a3HA4YCHOI KaTeropii KpuUMIHAJIbHO-KapaHWX disiHb. Hacammepesn BUIUISIOTH JBi
OCHOBHI Tpynu: 1) mpaBOMOPYIIEHHS, SIKI CTAHOBJISITH 3arpo3y ISl KUTTS OCOOU;
2) MistHHS, 110 MOCSTal0Th HA 3710POB’ S JIFOIHHU.

binpm peramizoBaHy cucteMy Kiacudikallii 3J0YMHIB TMPOTH 370POB’S
npornonye B.Tanemtok, skuid moAuIse iX HA KUIbKa OKPEMHUX KaTeropii:

1) mpaBomopyIIeHHSI, IO OE3MOCEPEIHhO 3aBAAIOTh IIKOAW 30POB’I0 JIHOJIUHU;
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2) IisiHHA, SIKI CTBOPIOIOTH 3arpo3y 3/I0pPOB’I0 B MEXaX OXOPOHM KHUTTS 1 3JI0pOB’s
B1JI MEBHUX HeOe3neyHuX 1HGEKIIHHNX 3aXBOPIOBaHb; 3) MOPYIICHHS, SKi 3aBIAIOTh
MIKOJIM 370pOB’I0 y cdepl HaAaHHS MEAMYHUX TOCHYT; 4) MpaBOMOPYILICHHS, IO
CIOPUYMHAIOTh IIKOAY Yepe3 3alMIIeHHS 0coOu 0e3 JOomoMOord abo HEHAJIekKHE
BUKOHAHHS BUHHUM CBOiX OOOB’S3KiB; 5) misiHHS, BYMHEHI y cdepi OXOopoHH
3JI0pOB’sl, TIOB’sI3aH1 3 HEMPABOMIPHUM PO3TOJIOMICHHAM JIKapCchkoi TaeMHHUI [27].
Otxe, BIIMIHHUMU € 1 BUJOBUM 00’€KT, 1 Oe3rocepeaHid MmpeaMeT IMOCsATaHHS, 1
CyO’€KT YYMHEHHSI [INX KPUMIHAIBHHUX MTPABOTIOPYIIICHb.

Sk M1 Bke BKa3yBajM, 0COOJIMBOCTI IOKa3yBaHHS y 3JI0YMHAX MPOTHU KUTTS Ta
3I0pOB’ 0ocoOM 1€ He OyJu MpeaMeTOM KOMIUIEKCHUX JOCIHIKEHb, MPOTE HE
MOXHa OMHUHYTH YBarol0 MHOXHHHICTh TIAXOAIB JO BHU3HAYEHHS OCHOB
pO3CIiAyBaHHs KpUMiIHAIBHUX MPABOMOPYIICHB IILOTO BUY.

[pYHTOBHUM BHMBYEHHSAM OKPEMHX OCOOIMBOCTEH PO3CIiJyBaHHs BOHMBCTB,
BIANMOBITHO 110 mojoxkeHb KIIK Vikpaimm 2012 p., 3aiiManucd Takl BYEH1 SIK
A. Artomyk [7], P. biuypin [14], B. Boponin [24], T. I'amxa [26], O. I'py3as [40],
B. I'yzeii [41], b. 3amyna [59], A. IBanuus [63], JI. Kepuk [70], A. Kynriit [98],
M. Ky’ sacekuit [99], O. JIro6uunchkuii [108], B. Heprax [123], C. Cainuun [164],
I. CiukoBceka [170], B. Cyxomy6oB [186], O. ®enopoBa [201] Ta iH. TexHiko-
KPUMIHAJIICTUYHE 3a0e3ne4YeHHs PO3CITi1yBaHHS BOMBCTB 3IACHUITN
A. Tumunmms [194], b. [laBoumun [135] Ta iH. ABTOpaMu  JIOCHTIIKYBaIHCS
npoOJeMu MNPOBEIEHHS CHIAYUX (PO3LIYKOBUX) 1M, BUKOPUCTaHHS CHEI[laTbHUX
3HaHb Ta peajizailii IHIIUX MPOIEeCYaJbHUX 3aXOiB, SK ampoOOBaHUX CHOCOOIB
3’saCyBaHHs OOCTaBHH, IO HaJEXaTh JO MPEAMETY JOKa3yBaHHS Yy 3JI0YMHAX
JOCJTII)KYBaHOTO BUITY.

[Iloxo mpobiemMaTrky 30MpaHHs TOKa3iB, TO B IbOMY KOHTEKCTI MPUBEPTAIOThH
yBary NMUTaHHS BUKOPHCTAHHS CIICHIAJIbHUX 3HAHb Y KPUMIHAIBHOMY CYJIOYHMHCTBI,
TOMY BB&)XaeMO 3a TMOTpIOHE 3BEpPHYTHCS 1 70 1boro nuTaHHs. OcoOJUBOCTI
BUKOPUCTAHHS CTEIIaIbHUX 3HAHb ITiJ1 YaC PO3CIITyBaHHS 3JI0UYMUHIB IPOTH KUTTSA Ta
310poB’st ocobu nocaimxkyBanu B. I'ycea [215; 43], B. Kikinuyk Ta K. Mimwuna [71],
L. TTupir, O. Xypasens, A. Kamamuuk [138], A. Tumuumun [192], B. Tomuiit [196],
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J. Xopouryn [203] Ta 6arato iHIIUX.

Jleski BYeHl MIAIANIIA TIPYHTOBHO JO PO3POOJIEHHS MPOOJIeMaTHKH
BUKOPHCTAHHS CIeLIaJbHUX 3HAHb i/l Yac PO3CIiAyBaHHS 3JI0YMHIB MPOTH KUTTS Ta
3n0poB’st ocoou. Lle, 30kpema, A. Byiima [25] €. Koanescbka [73], JI. Kpubma [90],
A. Tapanosa [187] Ta iH.

Tak, y muceprarii €. KoBaseBchkoi « BukopucTanHs cremialbHUX MEIUYHUX
3HaHb II1JT 9ac po3CiiayBaHHs 3104nHIB» (2018 p.) po3risHyTO HU3KY MpooOseM, sKi
BUHUKAIOTh ITiJT 9ac 3aCTOCYBAHHS CHCIIAIbHUX MEIUYHUX 3HAHb Y JOCYIOBOMY
pOo3CiiAyBaHHi, 30KpeMa P MPOBEJEHHI CyJA0BO-MeIUYHOI ekcrepTu3u. Ha ocHOBI
aHai3y BITYM3HSHOTO 3aKOHOJABCTBA, HAYKOBUX IIpallb, CYJOBOi MPaKTUKH Ta
o(QilIfHOT CTAaTUCTUKU aBTOpPKa cPopmMmystoBaja BIACHE BU3HAUECHHS CIELIIbHUX
MEIUYHMX 3HaHb [73].

VYV nucepramii  A. TapanoBoi «BukopucTaHHs crHemiagbHUX 3HAHb MPHU
PO3CIilyBaHHI HEHAJEKHOIO0 BUKOHAaHHSA NpodeciiiHuX 00O0B’SI3KIB MEAUYHHUM a0o0
dbapmaneBTHYHUM TpaiiBHUKOM» (2020 p.), MPOBEACHO aHali3 OCHOBHUX MiJAXOIB
70 BU3HAYCHHSI TIOHATTS CIELIaJbHUX 3HAHb. ABTOp OOTPYHTOBYE, IO B MpOIIECi
pO3CHIIyBaHHS TaKUX 3JIOYMHIB HailyacTilie BUHUKAE TMOTpeda B 3alyyeHHI
cHeniajJbHUX MEIUYHUX 1 (papMalleBTUYHUX 3HAHb. 3 KPUMIHAJIICTUYHOI TOUKHU 30PY
JOCIIIJIKEHO TOHATTS CHEllalbHUX 3HaHb, 1X METy Ta 3HAY€HHS Yy PO3CIIiyBaHHI
3a3HAYCHUX 3JIOYMHIB. 3amporoHOBAaHO Kiacu@ikaiiio (GopM BUKOPUCTAHHS
CHEeLIAIbHUX 3HaHb, Cepell SAKUX BHAUICHO Y4YacTh CIELialicTa y CHTYUX
(pO3UIYKOBUX)  JiX, KOHCYJbTAIlll CIemiajgicta Ta MPOBEACHHS  CYJIOBHX
excrieptus [187].

[logo 1HmMMX PI3HOBU[IIB 3JIOYMHIB JOCTIIXKYBAaHOI TPYIH, TO MPOOJIEeMaTHIl
JIOCYZIOBOTO  PO3CIiAyBaHHS JOMAIIHROTO HACWJIBCTBA TPUCBIYCHO POOOTH
C. Abnamcekuit ta FO. Jlyk’snenko [1], I'. ABaeeBa [3], 1. bornapenko [15],
I. TnoBrok [29], B.T'yceBa, B. Kikinuyk Ta P.Cremantok [183], B.I'oHTapeHka,
B. dpo3n, T. Imenko [65], T. MansoBana [110], O. ITuenina [152], H. Poratunceka
ta B. Maiixpyk [159], 1O. Cayxaenko, I'. Terepsarnuk [191], K. [llanmoBan [206] Ta

0araro IHIIuX.
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B. 'oHTapeHKko 3BepHYB yBary Ha OCOOJIMBOCTSIX JOCYIOBOTO PO3CHiAyBaHHS
KPUMIHAJIbBHUX  [PaBONOPYIIEHb, TMOB’SI3aHUX 13  BUIAJKAMH  JOMAIIIHbOTO
HACWJIbCTBA. Y MeEXKax CBOTO JOCII/KEHHS aBTOp BU3HAUMB, IO «JIO0Ka3yBaHHA Y
JIOCYJIOBOMY  pO3CIIyBaHHI KPUMIHAJIBHUX TPABOMOPYIIEHb, TIOB’S3aHUX 3
JOMAITHIM HACWJIBCTBOM, — II€ MM3HABAJBHUNA Ta TMPAKCEOJOTIYHUNA CKIIATHUKH
KPUMIHANBHOI MpOLEeCyanbHOI AisIbHOCTI. Buokpemieno crmenudiyHi  pucu
JIOKa3yBaHHS B  KpPUMIHAJIbHOMY  TPOBAJKEHHI  CTOCOBHO  KPUMIHAJIBHUX
MIPaBOTIOPYIIICHB, OB’ I3aHUX 13 JTOMAITHIM HACHUJIBCTBOM: YiTKa PETIaMEHTOBAHICTh
KPUMIHAJIbBHUM TPOIECYaIbHUM 3aKOHOJABCTBOM YKpaiHW, MOBHA BIJIMOBIJIHICT
YCTaHOBJICHIM KpUMIHAJIBHIN MporecyanbHiid (hopmi, 3A1HCHEHHS! YITOBHOBA)KEHUMHU
cy0’ekTaMu, peanizailisi LIUIIXOM MPOBEACHHS CIIAUUX (PO3IIYKOBUX), HEIVIACHUX
cmauux (pO3IIyKOBUX) Ta 1HIIUX MPOIECyalbHUX JIId HA MiACTaBl Ta B MOPSJIKY,
Bu3zHaueHoMy KIIK Ykpaium» [33, c. 4].

Takox cyMiKHI TpoOiemMH, IOB’s3aHi, 30Kpema, 31 30MpaHHSIM JI0Ka3iB y
KPUMIHAJIbBHOMY TPOBA/DKEHHI IOJ0 3JIOYMHIB MPOTH KUTTS Ta 370pOB’S 0coOu
cTaBasid ipeameTom aociimkeHns 1. 3aropoaniit [57], O. Kosans [76], JI. Omenbuyk
31 ciiBaBTopamu [134], I. Ctpok ta O. FOxHo [185] Ta iH.

Omxe, mpobieMaTHKa JOKa3yBaHHSA y 3JI0YMHAX MPOTH JKUTTSA Ta 3I0POB’S
0ocoOM TMOKM 10 He Oyja MNpeaMeTOM KOMIUIEKCHUX JAOCHIIKeHb Yy Teopil
BITUM3HSIHOTO KpUMIHAIBHOTO mporecy. OkpeMi acmekTd 30upaHHS J0Ka3iB
JOCIIIJIKYBAIMCS BYCHUMH 37E€OUIBIIOTO Yy MEXax po3pOOJEHHS OCHOB METOJMKH
PO3CIIiTyBaHHs 3JI0YUHIB 1I1€1 TPYIIH.

Sx pesynbrar, IIe¢ HETaTUBHO BIUIMBA€ HA TIPABO3ACTOCOBHY MIPAKTHUKY,
OCKUJIBKH BIJICYTHICTh JOCTaTHHO OIpallbOBAaHUX HAYKOBHX MIAXOAIB /0 NHUTaHb
JIOKa3yBaHHS y CIpaBax MpO 3J0YMHU TPOTH JKUTTS Ta 370POB’S 0COOW TiJ dac
JIOCYZIOBOTO PO3CiAyBaHHS MPU3BOJUTH JO TOSIBU HHU3KH SK TCOPCTHYHUX, TaK 1
NpaKkTUYHUX MpoOseM. Taki TPYIHOIIl CYTTEBO 3HMKYIOTh €(DEKTUBHICTD A1SIBHOCTI
CTOPOHM OOBHMHYBauY€HHS TIpW 30WMpaHHI, OIHIII Ta BHUKOPUCTAHHI JOKa3iB Yy
CyJIOBOMY pO3TJIsi[il CHpaB 3a3HaueHoi kareropii. Ha me Bkasye i1 mpaktuka: 71 %

onutanuil cuigunit, 89% mpokypopiB 1 80% cymmaiB Big3HAYalOTh HAasBHICTb
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npoOJIeMHUX AaCIeKTiB Yy JI0Ka3yBaHHI TaKUX 3JI0YMHIB, 30KpeMa, Yy YaCTHHI
3’sCyBaHHsI OOCTaBHH, 110 BXOJSATH JO MpeAMeTa JOKa3yBaHHS, Ta MPOLECyalbHOIO
3aKpIMJICHHS OTPUMAHUX JI0Ka3iB y MaTepiajgax KpUMiHAIBHOTO IPOBAKECHHS.

OTxe, Cy4acHMIl CTaH HAyKOBOTO OIpAIlOBaHHS MpoOJieM JOKa3yBaHHS
CTOPOHOIO OOBHMHYBAYEHHS Y KPUMIHAJIBHUX MPOBAIKEHHSAX IIOAO 3J0YUHIB MPOTU
KUTTSL Ta 3J0pOB’Sl OCOOM HE XapaKTePU3YEThCS HASBHICTIO KOMILJICKCHUX
MoHorpadiyHUX JoCHiKeHb. OKpeMi acmeKTH [O0Ka3yBaHHS Yy 3JI0YMHAX MPOTU
KUTTS 1 30pOB’sI OCOOM PO3TIIAAAINCS JAOTENEep MEPEeBaKHO TMiJ Yac MOCIIHKCHHS
KPUMIHAJIBHO-TIPABOBOI Ta KPUMIHATICTUYHOI XapaKTEPUCTUKU OKPEMHUX 3JI0YMHIB
nociikyBaHoi Hamu rpynu. Ilpore ne He 3a0e3neuye OCTaTHbOIO pIBHSA
TEOPETHUYHOTO, MPABOBOT0 M MPAKTUYHOTO OOIPYHTYBAHHS JISJIBHOCTI TOB’SI3aHOI1 13
JIOKa3yBaHHAM Ta 13 3a0€3MEUYEHHS CYJOBOI0 pO3IIIAAy. Y 3B’SI3Ky 3 LIUM 3aBJIaHHS
IIOJI0 TPYHTOBHOTO JIOCHIIKCHHS TMPOOJEMATHKU JOKa3yBaHHS Ta CYAOBOTO
PO3IIIAly B MEXKAaX LI1€1 KaTeropli KpUMiHAIBHUX MPABOMOPYILIEHb BXXE TPUBAIUNA Yac
noTpeOyBaio BUpIIEHHS. 3a/J1s1 [bOTO, HA HAIly AYMKY, HEOOXITHO:

— HAQJAaTH BU3HAYCHHS TMOHATTS W OKPECIUTH 3MICT JTOKa3yBaHHS CTOPOHOIO
OOBHHYBAUY€HHS Y KPUMIHAIBHUX MPOBA/KEHHSIX 32 (haKTaMH 3JI0YMHIB POTH KUTTS
Ta 3J0pOB’Sl 0COOM, 3 ypaxXyBaHHSIM OCOOJMBOCTEM HAalllOHAJBHOI MOAENI
KPUMIHAJIBHOTO CYJJOUYMHCTBA Ta Cy4YaCHMX HAayKOBHX IIJIXOJIB JO MPOLECYaTbHOTO
JIOKa3yBaHHSI,

— PO3KPUTH MNpeaMeT AOKa3yBaHHs y LIM KaTeropii cnpas 1 MpoaHani3yBaTH
HasIBHI TEOPETUYHI Ta MPAKTUYH1 TPYIHOIII, TTOB’s13aH1 3 OT0 peaizalili€ro;

— BU3HAYWTHU TEPEIIIK TUMOBUX CIIIYUX (PO3IIYKOBHX) 1 HETJIACHUX CIITUUX
(pO3IIYKOBUX) [, $KI 3aCTOCOBYIOTHCS CTOPOHOKO OOBHHYBAY€HHS 3 METOIO
OTPUMaHHS JIOKa3iB, a TaKOX JOCTIAUTH TPOOJEMHI MUTAaHHS iX MPOBEICHHS Ta
MOJIAJIBIIIOT0 BUKOPHCTAHHA OTPUMAHUX PE3YJbTaTIB y MeEKax KPUMIHAIBHOTO
MPOIECYaTFHOTO TOKa3yBaHHS;

— cOopMyITIOBATH TIPOTIO3HUIIIT MO0 BIOCKOHAJICHHS YAHHOTO KPUMIHAIEHOTO
IPOIECYaTbHOTO  3aKOHOAABCTBA, fKE PETYJIIOE TMOPSIOK OTPUMaHHS  Ta

BUKOPUCTAHHS JIOKa3iB CTOPOHOIO OOBMHYBAYCHHS, a TaKOXX HAJaTH PEKOMEHMAIlli
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JUIS TABUINEHHS €(GEeKTUBHOCTI MPAKTUYHOI MiISUTBHOCTI OpraHiB JIOCYJAOBOTO
pO3CIiyBaHHS Yy CIIpaBax, IOB’S3aHUX 13 3JIOYMHAMH TNPOTH JKUTTS Ta 3J0POB’S

ocoou.

1.2 3arajgbHa XapakTepUCTHKA CTPYKTYpPU HpeAMeTa [A0Ka3yBaHHA Y

KPUMIiHAJIBHUX NMPABONOPYIIEHHSX MPOTH KUTTS TA 3I0POB’S 0COOH

JloCiIPKEHHIO TUTaHb MPEIMETa J0Ka3yBaHHS Ta BU3HAYEHHIO O0COOIMBOCTEN
pPO3CHIyBaHHS 3JIOYMHIB MPOTH JKUTTA Ta 3J0pOB’S OCOOM NPHUAUIAIM yBary
FO. I'pomreBuii 1 C. CraxiBcekuit [37], €. Koanenko [75], M. Muxeenko [118],
I'. MinbkoBcekuii, B. Tanacesuu, B. [Tonemtomiko [144] ta 6arato inmmux. [lonpu me
NUTaHHSA MpPEeaIMeTy JOKa3yBaHHS y CIpaBax O[O0 3JIOYMHIB MPOTH XKUTTA Ta
310poB’sl ocoOu, oOcCAry Ta MeX JOKa3yBaHHS, Ha ChOTOJAHI 3aJIUIIAETHCA
JUCKYCIMHUM 1 MOTpeOy€e TEOPETUYHOrO aHali3y Ta MEPEOCMUCIICHHS. 3a3HauyeHe
CBITYUTH MPO aKTYyaJIbHICTh 3/IIHCHEHHS TEOPETUKO-MPAKTUYHOTO AHAIIZY MPEAMETY
JIOKa3yBaHHS Yy CIIpaBax 1100 3JI0YMHIB AOCTII)KYBAHOTO HAMU BHU]TY.

Ha cboronHi mpeaMer OoKa3yBaHHS aHI B HOPMATUBHHUX JIKEpeENax, aHl B
HAyKOBIN JIiTepaTypl HE 3HAWIIOB CBOro yHi(ikoBaHOro BHU3Ha4eHHs. Hampukmian,
FO. I'pomieBuii po3risaae npeAMET JOKa3yBaHHS B KPUMIHAIBHOMY MPOBAKEHHI SIK
BiJIOOpa)KeHE B 3aKOH1 YSBJICHHS 3aKOHOJABIIS MPO Ti KJIFOYOBI €JIEMEHTH peabHOI
JIHACHOCTI, 0e3 3’sICyBaHHS KX HEMOXJIMBO PEali3yBaTH COIlAJIbHE MPU3HAYCHHS 1
byHKUIi TOpaBocyAas B MeXax KOHKPETHOI KpUMIHaNbHOI crhpaBu. Ha #oro
MEePEeKOHAHHS, CYKYIHICTh (DaKTiB, IO CKJIQJAal0Th MPEAMET JI0Ka3yBaHHS, €
Oe3nocepeHIM 00’€KTOM CYJIOBOTO IMi3HAHHS, 3MICT 1 MEXl1 SIKOTO BU3HAYAKOTHCS
3aBJAHHSIMHU KPUMIHAJIBHOTO TIPOBAHKEHHS Ta HEOOXIAHICTIO BCTAHOBJICHHS
00’ €KTUBHOI ICTUHU Y KO)XKHOMY BUMAJKy [37].

B. [Tonentomiko TpakTye npeaMeT JOKa3yBaHHS SIK CUCTEMY (aKTiB 1 00CTaBUH

00’€KTUBHOI pEabHOCTI, W0 MaloTh SK MaTepiaibHO-TIpaBoBe (y cdepi
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KpPUMIHAJBLHOTO Ta IIMBUIBHOTO IpaBa), TaK 1 TIporecyaibHe (B Mexkax
KPUMIHAJBHOTO Ta IMBUIBHOTO MpOIleCYy) 3HAYEHHS Ta CIAYTYIOTh HEOOXITHOIO M
JOCTaTHBOIO (PAaKTUYHOIO OCHOBOIO [UIsl OCTATOYHOTO W MO CYTI BHPIIICHHS
KpUMIHAJBHUX TIPOBaKeHb [ 144, c. 48].

BuszHauanbHUM y IIbOMY KOHTEKCTI € TEpeNik OOCTaBHH, sIKi 0OOB’S3KOBO
MiIAraloTh  JOKAa3yBaHHIO B  KPUMIHAIbHOMY  IIPOBA[KEHHi. IX  3MicT
KOHKPETHU3YETbCS Yepe3 OCOOJMBOCTI MEXaHI3My KOHKPETHOTO KpPHUMIHAJIBHOIO
MIPaBOTIOPYIICHHSI, KPUMIHATHLHO-TIPABOBY KBaTi(DiKaIlifo ISTHHS, a TaKOXK 3aBJIaHHS
KPUMIHAJILHOTO TPOBADKEHHS Ha KOXHIM 13 HOro crTajid, BKJIIOYAIOYH CTaIiIo
PO3CIIIyBaHHS Ta MOJAIBIIHKN CymoBHM po3risa [160, c. 416].

B. N'oHuapenko, criuparodnch Ha CHCTEMHE TIIyMadeHHS MPOIECYaTbHUX HOPM
Ta HAyKOBI MOTJIAIM MPaBO3HABIIB, (OPMYIIOE MOHSATTS MpeaMeTa JT0Ka3yBaHHS Y
KPUMIHAJIBHOMY MPOBA/IKEHHI SIK CYKYNHICTh (DAKTUYHUX OOCTaBHH, 1110 YTBOPIOIOTH
CKJIaJl 3JIOYMHY 1 3a0e3MeuyloTh BUKOHAHHSA BCIX 3aBJaHb KPUMIHAJIBLHOIO
CYJIOUMHCTBA IIOJI0 JIISIHb, K1 CTAIH 00’ €KTOM Ji3HAHHS, JJOCYJ0BOTO PO3CIiyBaHHS
Ta CyJI0BOroO po3risany [335, c. 122].

Y KOHTEKCT1 AOCTIKEHHsI CYTHOCTI MIPEAMETY JTOKAa3yBaHHS B KPUMIHAIIbHOMY
MPOBAKEHHI Ta MOT0 MEX, CIiJ] 3ayBa)XUTHU, 110 BIAMOBIAHO J0 YMHHOI JTOKTPUHU
KPUMIHAJIBHOTO MPOLIECYaTIbHOr0 MpaBa, HOro po3yMitoTh JEKUIbKA 1HAKIIE.

Tak, A.AHOXIH pO3rasgae MOro SK CYKYIHICTh (aKTUYHUX O0OCTaBHH,
nepeadayeHux KpUMIHAJIBHUM MPOIECYaTbHUM 3aKOHOM, II0 MarOTh KPUMiHAJIBHO-
IpaBOBE Ta KPUMIHAIBHO-TIPOIECYaAIbHE 3HAYEHHS 1 MIAJATAlOTh JOKA3YBAHHIO Y
KOXXHOMY KpUMIHAJIBHOMY TIPOBAKEHH1 3 METOIO MOTO BUPIIIEHHS TI0 CYTI [ 5, c. 4].

Ha nymky JI. YaanoBoi, mnpeaMer JoKa3yBaHHS CTaHOBUTH CYKYITHICTh
oOcTaBHH, Tiepen0avYeHUX KPUMIHAIBHUM MPOIECYATIbHUM 3aKOHOM, SIKI HEOOX1JTHO
3’4CyBaTU y KOXHIA cOpaBi, 1 $KI MalOTh 3HA4YEHHS I 1i NPaBUIBHOIO
BUpilIeHHs [94, c. 94].

O. Bakynuk BuW3Hayae TMpeaMEeT JOKa3yBaHHSA SK CHCTeMYy OOCTaBHH
00’€KTHUBHOI PEaNbHOCTI, IO MOTPEOYIOTh BCTAHOBIEHHS y MEXaX KPUMIHAJIBLHOTO

npoBakeHHs [18, c. 100].
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1O. I'pomieBuii, O. Kammina ta O. Illuno Bka3yroTh, 110 1€ Mepesik 00CTaBuUH,
nepeadadeHuX 3aKOHOM, SIKI MarOTh OyTH 3’sCOBaHl ab0 CIIPOCTOBaHi y Mpoliect mij
yac qokasyBaHHs [93, c. 191].

T. Jlykamkina BOadae B TMpeaMeTi JOKa3yBaHHS Iepellik OOCTaBHH, SIKi
HEOOX1THO BCTAHOBUTH TiJI YaC KPUMIHAIILHOTO TTPOBaKEeHHS [96, ¢. 237].

M. lllymuno TpakTye HOro sk CyKymHICTh (DakTiB 1 OOCTaBHH 00’ €KTHBHOI
JTIACHOCTI, II0 MarTh MaTepialbHO-MPABOBE, LMBIILHO-IIPABOBE N KPUMIHAIBHO-
npoliecyaabHe 3HAaYEHHS 1 € TIOCTATHIMU IS BUPIIICHHS CTIPaBH 110 CyTi [97, c. 266].

H. KaprioBa akmentye Ha TOMy, IO HIEThCA MPO CYKYIHICTh OOCTaBUH,
nependayeHuX TMpOIECyaIbHUM 3aKOHOM, BCTAHOBJICHHSI SIKUX HEOOXigHEe st
NPUIHATTS pillieHHs y cupasi [92, c. 127].

B. HazapoBa migkpecitoe, mo 1€ CYKyHHICTh OOCTaBUH, SIKI MIJUISTalOTh
JIOKa3yBaHHIO Y KOKHOMY MPOBA/IKCHHI Ta € KJIIOUOBUMHU JIJIs1 Horo BupiiieHHs [121,
c. 194].

JI. Jlo6otiko Ta O. CrapeHbkuii OOMEXYIOTbCS BH3HAYCHHSIM IpeaMera
JIOKa3yBaHHs $IK TepeiKy OOCTaBUH, IO MIJJISTAl0OTh BCTAHOBJIEHHIO y MeEXax
KpUMiHaJIbHOTO MpoBaKeHHs [104, c. 149; 179, c. 54].

M. Iloropeubkuii TOpPOMOHY€E PO3TASAATH WOro SK HaOlp CTPYKTYpHHUX
€JIEMEHTIB, SIK1 CKJIaJar0Th 3MICT MpeIMeTa JOKa3yBaHHS 1 MalOTh OyTH 3’sCOBaHi y
npoBakenHi [ 140, c. 72].

TakuM YMHOM, MONPHU BIIMIHHOCTI y TEPMIHAX, YC1 aBTOPU CXOJATHCS HA TOMY,
[0 MPEIMET J0Ka3yBaHHS OXOIUIIOE OOCTaBUHHM, SKI MAarOTh IPABOBE 3HAYEHHS 1
noTpeOyIOTh BCTAHOBJICHHS JUIsl 3aKOHHOTO ¥  OOIPYHTOBAHOTO BUPIIICHHS
KPUMIHAJIBHOTO TPOBADKCHHSA. MU TOTOKYEMOCS 31 BUCHHMH, IO HacamIepen
MpEeIMET IOKa3yBaHHS 3HAXOJIUTh CBOE BiJIOOpaKEHHS B 00OCTaBUHAX, IO MiJIATAIOThH
YCTaQHOBJICHHIO IIiJlT 4aCc PO3CIITyBaHHS, aJ)Ke€ caMe€ BOHM BTUIIOIOTH 1€ 1 CKJa
KPUMIHAJIBHOTO TTPaBOTIOPYIIICHHS.

[Ilogo BW3HAuYEHHS 3MICTOBHUX KOMIIOHEHTIB CTPYKTYpU [OKa3yBaHHS Yy
3JIOYMHAX MPOTHU KUTTA Ta 3I0POB’Sl OCOOM, TO BUEHI TAKOXK MO-PI3HOMY MiAXOMSTh

70 #oro BU3HaueHHsA. Hampwukianm, mig gac po3poOJeHHS METOIUKH PO3CIIiTyBaHHS
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YMUCHHUX YOMBCTB, YYMHEHUX Yy CIIOCIO, HEOE3MEUHHM IJisi KUTTA OaraThoxX Oci0,
JIOCUTh TPYHTOBHO BHM3HAUMB TUIIOBUWA TEpesiik OOCTaBUH, WO MiAJIATaI0Th
ycTaHoBJeHHIO, B. HeBran. ABTop BUALTUB cepen HUX Taki: «1) mosis BOMBCTBA (4ac,
MicIIe, 1HIII1 0OCTaBUHH, cepell iHIOro GakT cMepTi, (HaKT 3amoaiTHHS CMEPTI 1HIIIOO
JIOANHOI0); 2) 6e3mocepeiHs MpuuruHa cMepTl (Cepell 1HIIOro Yac HACTaHHS CMEPTI,
KWW Ma€ 3HAYEHHS TaKOK JIJII BCTAHOBJICHHS IHIMUX OOCTAaBHWH 3JI0YUHY, MOXKJIHBUX
CBIJIKIB TOINO); 3) HACHJIBHUIIBKE 3alOMAISTHHA CMepTi abo 1HIN 11 NpPUYUHH
(HeIIacHU BWITAJIOK, CaMOTyOCTBO TOIIO); 4) cmoci0 (HeOe3meuHWid ISl KUTTS
Oaratpox 0ci0) Ta 3aco0M BUMHEHHS BOMBCTBA (cepejl IHIIOIo CIOoCcOO0M Ta 3aco0u
rOTYBaHHA Ta TMPUXOBYBAHHS 3JI0YMHY); 5) NPUUYMHHUNA 3B’SI30K MK JI€I0
(6€31sITbHICTIO) BUHHOTO 1 CMEPTIO MOTEPHLIoro; 6) ocoda MoTepnuyioro (aHKETHI
JlaHi, (b1310JI0T1YHUN/TICUX OJTOTTUHH I CTaH TOIIIO); 7) oco0ba
M1/103pIOBaHOr0/00BUHYBaYEHOI0 (aHKETHI JaHi, Cepell 1HILIOro BiK, CTaH 370POB’s,
0CcoOHCTI Ta MpodeciiiHl AKOCTI, (P1310JIOTTHHUI/TICUXOJIOTIYHUIN CTaH, MaTeplaJbHUN
CTaH, OCYJHICTh TOIIO); 8) BUHYBATICTh 0COOH, (popMa BHUHH, 3MICT 1 CIIPSIMOBAHICTh
YMUCITY, MOTUB 1 M€Ta BOMBCTBA; 9) CIIBy4aCHUKM BOMBCTBA, POJIb KOKHOTO 3 HUX Y
BYMHEHHI 370unHy; 10) CTOCYHKM MIX I1I03pIOBAaHUM/OOBUHYBAaYCHUM Ta
notepniauM; 11) Bug 1 po3Mip IIKOAW, 3aBAaHOI 3JIOYMHOM, a TaKOX pO3MIp
npolecyaibHUX BHUTpaAT; 12) oOCTaBUHHU, SIKIi BIUIMBAIOTh HA CTYMIHb TSIXKKOCTI
BUYMHEHOTO 3JI0YMHY, XapaKTepU3yloTh 0COO0y OOBHHYBAau€HOTO, OOTSKYIOTh YU
NOM’SIKIIYIOTh TIOKapaHHs, SIKI BUKJIIOYAIOTh KPUMIHAJIBHY BIAMOBIAAJIBHICTh a00 €
MIJICTABOIO 3aKPUTTS KPUMIHAIBHOTO TMPOBAHKEHHS, a TaKOXX OOCTaBUHH, IO €
MIJICTABOO  JUI1  3BUIBHEHHS  BiJg  KpUMIHAIBHOI  BiAMOBIZAIbHOCTI  abo
nokapanss» [123, c. 88].

B. BopoHiH, sikuii po3poOMB METOAMKY PpO3CIiAyBaHHS YMHUCHUX BOUBCTB,
YYMHCHUX Ha 3aMOBJICHHS 3 BHUKOPHCTAHHSIM BHOYXOBHUX IIPUCTPOIB, 00’ €IHAB
00CTaBHHHM, 110 MIUIATal0Th YCTAHOBJIEHHIO, Y TPU TpynH, a came: 1) oOcTaBUHH,
MOB’sI3aH1 3 TIOJIIE€I0 3JI0YHMHY; 2) 00CTaBUHMU, TIOB’s13aH1 3 0COOO0 3IIOUHHIIS; 3) 1HIII
o0CTaBWHU, 1O MiJISITal0Th YCTaHOBIIEHHIO [24, ¢. 105—-106].

[lim wac mgOCYymOBOTO pO3CHiAyBaHHS KPUMIHAIBHUX TPABOMOPYIICHB,
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MOB’s3aHUX 13 JOMAIIHIM HACHUJIbLCTBOM, BUEHI TaKOX OCOOJIMBY yBary HPUALISUIIMA
oOcTaBHHAM, 1110 MIJUISTal0Th Joka3yBaHHIO. Cepell HUX BaXIJIMBUMHU €: MOAIS CAMOTO
KPUMIHAIBHOTO MPABOIMOPYIICHHS, Yac 1 MiCIle MOro CKO€HHs, CIOCI0 BUMHEHHS
HACUJIbCTBA, CUCTEMATUYHICTh HACWJIBHUIIBKUX JIiif, a TaKOX BUHYBATICTh OCOOH Y
BUYMHEHHI HACUJILCTBA. BaXIWBUMH € BIIOMOCTI TpO 0co0y, SKa BYHHMIIA
MIPaBOTIOPYIIICHHSI, a TAKO)K MOTHBH Ta METa, SKMMHU BOHA KepyBaiacs. Takox Mae
3HAYCHHS BHUJ 1 pO3MIp IIKOM, 3aBJAHO1 3JIOYMHOM, Ta 1HII 0OCTaBUHH, III0 MOXKYTh
OyTH pelIeBaHTHUMHU JIJIsI IOBHOTO 1 00’ €KTUBHOTO po3ciiayBanHs cipasu [130].

Jlo o6cTaBuH, SIK1 MIATAIOTH JIOKa3yBaHHIO Y KPUMIHABHUX TPOBAJKEHHSIX
010  3JIOYMHIB, CKOEHMX MEIWYHUMH TMpalliBHUKaMH, BIJIHOCATH  TaKi:
«1) 0coOMMBOCTI HaIAHHSI MEUYHUX MOCITYT, 30KpEMa, Y MPABUIBLHO Ta CBOEYACHO
iX MpPOBENEHO 3 TOYKH 30py iX BIAMOBIAHOCTI OCHOBHHMM, 3arajJbHOBHU3HAHUM U
00O0B’SI3KOBUM TpaBujiaM, PO3pOOJICHUM y MEIUIIMHI; 2) BUIW HACHIKIB (Y BUIJISIL
cMepTi 200 ICTOTHOI KO 37I0pOB’I0 MAIll€HTa); 3) HASBHICTh MPUUMHHOTO 3B’ SI3KY
MDK BCTAQHOBJICHUMH JISIHHIMH MEAWYHOTO TpalliBHUKA 1 HECHPUSATIUBUMU
HaCHIAKaMU JJI 3J10pOB’S XBOpPOro; 4) cowianbHi, Npo@eciiiHi Ta KpUMIHAIICTHYHI
BIJIOMOCTI ITPO MEIMYHOTO TMPAIIBHUKA; 5) BUABJICHHS IPUYUH Ta YMOB, SIKI CIIPUSIIA
BUMHEHHIO 3JIOUYMHY, 1 3aX0/IH, SIKUX HEOOX1THO BXXUTH JJIs iX ycyHeHHs» [52, ¢. 10].
3ayBaXMMO, IO OKPECICHWH Tepellik OOCTaBUH € PEe3yJbTaTOM 3aCTOCYyBaHHS
KPUMIHAJIICTUYHOTO  MIAXOAYy JO0 KaTeropii «oOCTaBMHHM, IO MiAJSATAIOThH
YCTAQHOBJICHHIO», TOMY BIH BKJIIOYAa€ HE JIMIIE Ti, 1[0 OOOB’S3KOBO IIJJISATAIOThH
JIOKa3yBaHHIO B XOJ1 PO3CIIAyBaHHs, a ¥ Ti, SIKI MalOTh KPUMIHAJTICTUYHE 3HAYCHHS,
ayie He € 000B’SI3KOBUMU JIJIs JIOKa3yBaHHS Ha €Tarll JOCYyJ0BOro po3ciiayBanHs. e
JI03BOJISIE BPAXOBYBATH SIK KPUTUYHO BAXKJIMBI OOCTaBUHU ISl BCTAHOBJICHHS 1CTHHH,
TakK 1 JOJIaTKOBI YMHHUKH, 1[0 MOXXYTh BIUTMHYTH Ha OIIHKY MOJii a00 MOBEAIHKA
YYaCHUKIB KPUMIHAJILHOTO MPOBAI>KCHHS.

VY3araapHIOKYH TiIX0IM BYCHUX J0 CYTHOCTI MPEaMETy JO0Ka3yBaHHS, MOKHA
BIJI3HAYUTH, 110 BOHM YACTO BJAIOTHCS IO TPYyMyBaHHsS Ta Kiacu@ikailii oOCTaBHH,
0 CKJIaalTh Led npeamer. 3okpema, Ied miaxig nepeadadae 00OB’sI3KOBE

BKIIFOYCHHA OO0 HTOpPCAMCTY JIOKA3yBAaHHA €JIEMECHTIB Criany KpI/IMiHaJ'H)HOFO
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MPaBOIOPYILICHHS, a TaKoX oOctaBuH, Bu3HadeHUX cT. 91 KIIK Vkpainu, mo €
BOXKJIMBUMU [UJIsl TIPOILIECY JIOKa3yBaHHS Ta BCTAHOBJIEHHS ICTMHM B paMKax
KPUMIHAIBHOTO POBAKECHHS.

Otxe, 0 OOCTaBUH, SIKI CTAHOBISATH 3arajbHUN NpeIMeT JOKa3yBaHHS Yy
KPUMIHAIBHUX MPABOMOPYIIEHHSIX MMPOTHU )KUTTA Ta 340POB’ S 0COOM, HAJIEKATh:

— BIZJOMOCTI TIPO 0COO0Y TMOTEPIJIOTO (aHKETHI JaHi, COIliaTbHUN CTaTyC, Pif
3aHATH TOIIO);

— MOAIS KPUMIHAJIBHOTO MPABOMOPYLICHHS W 00CTaBUHH, 11O MEpeayBaiu iii
(dac, miciie BUMHEHHS, 00CTaHOBKA TOIIIO);

— CMOCi0 YYMHEHHS 3JI0YMHY, 3aCTOCOBaH1 3HAPSSA Ta 3aCO0H, a TAaKOXK Ti, 10
BUKOPHCTOBYBAIHCS Ha €Tarax MiArOTOBKH Ta MPUXOBYBAHHS 3JI0UMHY;

— BIJIOMOCTI PO 0CcO0Y, KA BUNHUIIA KPUMIHAJILHE TPABOMOPYIIICHHS (aHKETH1
JaHl, pig 3aHATb, OCOOJMBOCTI CHOCOOY JKHUTTS, BIAOMOCTI Mpo  (HaKTH
AHTUCOLIIAJIBHOI TMOBEIIHKH, (PI1310J0TIYHUN 1 TCUXOJOTIYHUM CTaH HAa MOMEHT
YUMHEHHS KPUMIHAJIBHOTO TMPABOMOPYLICHHS Ta MICHS IOro, THUII 1 XapakTep
3B’SI3KIB, WO TMOB’SA3YIOTh MHOro 3 TMOTEPHUIMM, HAasBHICTb OOCTaBUH, WIO
MOM’SIKIITYFOTh 00 00TSHKYIOTh MOKapaHHS;

— CyO’€KTMBHI O3HaKM CKJIaJy KpUMIHAIBHOrO MpaBonopyueHHs (popma
BUHU, MOTHB 1 ME€Ta BUNHEHHS CyCHIBLHO HEOE3MEUYHOTO AISTHHSA);

— HAsSBHICTh CIIBYYaCHUKIB 3JI0YHMHY, POJIb KOXKHOTO 3 HHUX, OCOOJUBOCTI
YMUCITY KOKHOTO CIIBy4YacHUKa a0o 4jieHa rpyny;

— BHJ, XapakTep M 1HII OCOOJHMBOCTI JOMOBJICHOCTEH MK 3aMOBHHUKOM 1
BUKOHABIIEM, SIKIIO 3JI0YMH YYNHEHO Ha 3aMOBJICHHS;

— BHJ 1 PO3MIp CHPUYMHEHOI MOTEPHIJIOMY IIKOAM (30KpeMa, CTYMiHb 1
XapakTep 3aMoIISTHUX YIIKOKEHb, BUJ 1 (hopMa 3aCTOCOBAHOTO HACUJILCTBA, ;

— o00CTaBUHM, III0 € TMIJACTABOK JJIsI 3BUIBHEHHS BIJ KpPUMIHAIBHOT
BIIMOBIJANIBHOCTI, TIOKapaHHs, € TMiJACTaBaMH [JI1 3aKPUTTS KPUMIHAIBHOTO
MIPOBAJKEHHS;

— BUJ 1 pO3Mip BUTpAT Ha 3ai1yuyeHHs ekcrepra [167, c. 401].

Ha namy nymky, 11i 00CTaBUHU CTaHOBIIATH 3arajbHUN MPEAMET JOKA3yBaHHS
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y KpUMIHAJIBHUX MPaBOMNOPYIICHHSIX MPOTHU XKUTTSA Ta 3A0poB’st ocobu. OmHak, 3
OTJISiAy HAa PI3HOMAHITHICTh TaKUX MPaBONOPYILIEHb, HE MOXHA 3arlepeyyBaTH
ICHyBaHHS JIOKQJILHOTO TPEAMETY JOKa3yBaHHS, SIKUA € TPUTAMAaHHUM OKPEMUM
rpynam 3JI04HMHIB AOCHII)KYBaHOI HaMU KaTeropii. OCKIIbKY KOKEH BUJI 3JI0YMHY Ma€e
cBOi crenudigyHi 0COOJMBOCTI, TEPENIiK OOCTaBWH, SIKI MIJISATAIOTh JTOKAa3yBaHHIO,
MOJK€ CYTTE€BO 3MIHIOBATHUCS 3aJIe)KHO Bl KOHKPETHHMX OOCTaBUH CIpaBH.
Hampuknan, SKio BCTaHOBIEHO JOCTAaTHICTh MIACTaB  JJIA  MPOBEICHHS
KPUMIHAIBHOTO MPOBAKEHHS B OCOOJIMBOMY MOPSIKY, TO CIHCOK OOCTaBUH, IIO
MIJJIATal0Th JJOKa3yBaHHIO, Oy/Ie aJalToBaHO JI0 YMOB Takoro mpoiecy [167, c. 401—
402].

[Iloao JIOKaIbHOTO MPEAMETY JTOKa3yBaHHsS, TO MOro JOKTPUHAJIbHA MOJEIb
3yMOBJIEHA HEOOXIJHICTIO TPUUHATTA OKPEMUX MPOILECyalbHUX pIIIEHb, IO
BU3HAYAIOTh TOJAJBINNN PyX KPUMIHAJIBHOTO MPOBA/KEHHS, POTE HE BUPINIYIOTH
Horo mo cyrti. Ha npomy etami po3risgaloTbCsi OOCTAaBUHH, SIKI € 00’ €KTUBHO
HEOOXITHUMHU IJII TPUMHSTTS MPOILECYaTbHOTO PIMIEHHS BIAMOBIIHUM CYO’€KTOM.
MeToro Takux pilleHb € CHpsIMYBaHHS MI3HABAJIbHOI AKTUBHOCTI YYaCHUKIB
MPaBO3aCTOCYBaHHS B MeEXaX, BHU3HAYECHUX 3aKOHOM, 3a0€3Medyroud TMpPaBOBY
BU3HAUYCHICTh 1 mependauyBaHicTh. lle 103BoJisl€ MIIBUIMTH OOIPYHTOBAHICTH
NPUHHATUX TMPOIECYATbHUX PIMICHh 1 3a0e3MMeUnTH HaJe)KHE BUKOHAHHS BHUMOT
KpUMIiHAJBHOTO Tporiecy [55, ¢. 155].

AHanizyoud pi3HI OiAXOAW 10 BU3HAYEHHS CYTHOCTI JIOKAJIbHOTO MPEIMETY
JIOKa3yBaHHS, CJiJI 3a3HAYUTH, IO BYEHI YacTO OMHUHAIOTh TaKe BaXKJIUBE
mpoliecyaiabHe PINICHHs, SK TMOBIIOMJICHHS Mpo mimo3py. Ha wamy nymky, 1e
NUTaHHS TMOTpeOy€e MOAATKOBOTO OCMHUCICHHS. 3aJMIIAETHCS HE3PO3YMUTUM, SK Y
TaKOMYy BHUMNAJKy B3a€EMOJIIOTh 3arajJlbHUNM 1 JIOKAJIbHUN MpeaMeT TO0Ka3yBaHHS,
OCKIJIbKU TIOBIIOMJIEHHSI MPO MiA03pYy MOKe OyTH KIIIOUOBHM €TarloM Ha TOYaTKy
KPUMIHAJIBHOTO MPOBAYKCHHSI, SIKM BU3HAYAE TTOMAJIBIITUN PYX CIIpaBU Ta KOHKPETHI
0O0CTaBUHHU, L0 MiJUISTal0Th JOKa3yBaHHIO.

JUisi KpUMIHQJIBHMX MPaBONOPYLIEHb MPOTH >KUTTA Ta 3J0pPOB’s 0coOw,

00’ €IHYIOUUM YHHHHUKOM € POJIOBUN 00’ €KT — JKUTTA Ta 3/I0POB’S JIFOJAUHH. 3aJI€HKHO
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B1J1 0COOJIMBOCTEHN BHUJIOBOTO 00’ €KTa, 111 MPABOMOPYIIIEHHS MOXKHA K1acu(iKyBaTH Ha
JIB1 OCHOBHI TPYIIU: Ti, IO TTOB’sI3aH1 3 OXOPOHOIO KUTTS 0COOH, 1 Ti, 110 MOB’s3aHi 3
OXOPOHOIO 370pOB’Sl JMIOAWHU. Taka kmacudikamis T03BOJSE YITKIIC BU3HAYUTH
MEX1 OXOpOoHM 1 crenudiKy KpUMIHAIBHUX IPaBOIOPYIICHb, IO CTAaBJISATH i
3arpo3sy IIi BaKJIMBI Oara.

JIyst GUTBIIOCTI TaKWX MPABOIMOPYIICHBb OE3MOCEPEIHIM 00’ €KTOM € CYyCHiIbHI
BIJIHOCHHH, III0 3a0€3IeUyloTh OXOPOHY (DI3UYHOI HEIOTOpKAHOCTI JoauHu. [Ipu
IIOMY, TOAATKOBUM (DaKyJIbTATUBHUM 00’ €KTOM, KM 9acTO € IEPEBAKHUM, CTAIOTh
4YeCTh 1 TIAHICTE 0coOM. Taka KOHCTPYKIlS JO3BOJISIE PO3PI3HATH 3JIOYMHH, IO
MOCATAIOTh Ha (13UUHY LITICHICTD JIFOJAWHHU, BIJ] TUX, IO MOPYLIYIOTh 1 MOpaJibHI YU
CoIliajIbHI MpaBa Ta CTaTyc.

CyTTeBI BIAMIHHOCTI KpUMIHAJIBHUX MPABOMOPYIIEHb III€] TPYNU 3yMOBJICHI
OCOOJIMBOCTSIMU KPHMIHAJIBHO-IIPABOBUX XapaKTEPUCTUK CKJIAIIB IPaBOMNOPYIIEHbD,
MeXaHI3MaMHi KpPUMIHAJIBHO-IIPOTUIIPABHOI JISUIBHOCTI Ta 1HIIMMU YWHHUKamu. L1
BIJIMIHHOCTI BKa3ylOTh Ha crenudiuHi 0cOOJMBOCTI MPOUEAYpH TOKa3yBaHHS B
KOHTEKCTI KpUMIHAJIbHUX MPABOMOPYUIEHb MPOTH XUTTSA Ta 340poB’s ocodou. Tomy
pO3CIIIyBaHHs TaKuX CIpaB MmoTpedye ocoOIMBOi yBaru 0 jAeTanmizaiii oO0CTaBuH,
CTI0C00iB 37TOYMHHOI AISITBHOCTI Ta CKIAJ0BUX, 110 MAIOTh 3HAYCHHS 7S 3’ ICYBaHHS
ICTUHU B KO)KHOMY KOHKPETHOMY BHUTIAJIKY.

[Tonpu 3HAYHUN BHECOK TPOIECYATICTIB Yy pO3pOOJEHHS MPOOIeMATUKU
J0Ka3yBaHHS, Il TUTAHHA, & TAaKOX MPOOJIEMHU CyIOBOTO PO3MIIALY KPUMiHAIBHUX
MPaBOMOPYIICHb MPOTH KUTTS Ta 370POB’ST 0COOU TOCI 3aIMINAIOTHCS HEOCTATHBO
nociimxkeHuMu. OcoOMBO 1LI€ CTOCYETHCSI PO3CIIAYBaHHS Ta CYJIOBOTO PO3IIISILY
TaKUX CIpaB B yMOBax Jii OCOOJMBHUX MPABOBUX PEXHUMIB, 110 3HAYHO YCKIJIAIHIOE
MpoIIeC Yepe3 HU3KY 00 €KTHBHUX YMHHUKIB. [{i 0O0cTaBUHM BUMAararoTh J0JIaTKOBHX
HAyKOBUX pO3p00OK Ta ajanTalii MpaBOBUX NPOUEAYP A0 HOBUX BUKIIUKIB.

VY3aranbHEHHsI TEOPETUYHUX MMIJIXO0JIB A0 PO3YMIHHS CYTHOCTI JOKa3yBaHHS Ta
HOTO 3MICTOBHMX KOMITOHEHTIB SIK TPOIECYaTbHOI MISIIHOCTI CTAJIO MiACTaBOIO JJIS
bopMyIIOBaHHS TE€3M, 10 HEOOXITHO AM(PEPEHIIIOBATH 30BHILIHIA 1 BHYTPINIHIN

3MICT JIOKa3yBaHHs. Tak0X Ba)KJIUBO MIJKPECIUTH HEIOIUIBHICTh TBEPHKCHHS, IO
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00OB’S130K JIOKa3yBaHHS IMOKJIAJAETHCS BUKIIOYHO Ha CTOPOHY OOBHHYBAu€HHS,
OCKUJIBKM TaKWW MIAX1A CYTTEBO OOMEXKYE PO3YMIHHS CYTHOCTI TMIPOIEAYpHU
JTIOKa3yBaHHS B ILJIOMY.

CropoHa OOBMHYBa4YeHHSI HE JIMIIE 30Mpa€ JOKa3WM BUHU OCOOU Ta peasizye
¢GyHKIII0 OOBMHYBau€HHs, a i aKTMBHO 3aJydeHa A0 3’sICyBaHHS BCIX OOCTaBHH,
MOB’SI3aHUX 3 TOJIEI0 KPUMIHAJIBHOTO TMPABOMOPYIIEHHS, a TaKoX HaJaHHS iM
BIJIMOBIHOT KPHUMIHAJIBHO-TIPaBOBO1 omiHkH. Lle mo3Bonsie 3a0e3neyuTd BceOiuHE 1
HEyTepeIKeHe PO3CIiAyBaHHs, SIKEe CIIPUSE BCTAHOBIICHHIO ICTUHU Y KPUMIHATIEHOMY
npoBakeHHI. [IpenMer noka3yBaHHS KOHKPETHU3YETbCS B OOCTaBUHAX, SIKI MalOTh
OyTH BCTaHOBJICHI MiJl Yac PO3CIiAyBaHHS. ¥Y3arajbHIOIOYH MiIXOAU PI3HUX BUCHUX,
MO’KHA CKJIACTH Iepellik 00CTaBHH, [0 CTAHOBIISATH 3araJIbHUN IPEIMET T0Ka3yBaHHS
y 3JI0YMHAX HPOTH KUTTS Ta 310pPOB’s1 OCOOU.

Pa3om i3 nuMm ciij 3ayBaKuTH, MO KUIBKICTh KPUMIHAIBHUX MPABONOPYIICHb
NPOTU KUTTS Ta 3J0pOB’S OCOOM, YUYMHEHMX HEMOBHOJITHIMHM, OCTaHHIM 4YacoM
CYTTeBO 3pocia. JlOCHIIHUKM TOSCHIOIOTh 1€ SBHILE MAaCUBHOIO MO3ULIEI0
COLIIAJIBHOTO OTOYEHHS HEMOBHOJITHIX 100 (OpMYyBaHHA Yy HHUX 3JOYMHHHX
HaxwiiB. [Ipu 1poMy, SKIIO B OKpEeMHUX CIM’SX Taka MMAacHBHICTh 3yMOBJICHA
00’ €KTUBHUMH YMHHUKAMU — HANPUKIIAJ, XBOPOOAMU AOPOCTUX WIEHIB POANMHHA a00
iXHBOIO HAJMIPHOIO 3alHATICTIO, — TO B IHIIMX BOHA € HACIIKOM Cy0’ €KTHMBHHUX
dakTopiB, 30KpeMa BiJICYTHOCTI HAaBUUOK a00 MOTHUBAIlli A0 371HCHEHHS BUXOBHOTO
BIUBY [12, ¢. 16]. Jo npuunH Ta yMOB, IO CHPUSAIOTh BUNHEHHIO HEMOBHOJITHIMU
3JIOYMHIB MPOTH KUTTSA Ta 3J0POB’Sl, MU TaKOX BIJHOCHMO COIIJIbHO-EKOHOMIYHY
HECTaOUIBHICTh y JAepKaBi, 0cIabJeHHs] BUXOBHOIO IMOTEHITIANTY IIKOJIU Ta 3HHKEHHS
PIBHSL COLIIAJIBHOTO KOHTPOJIIO, MPOOJeMH y CIMEHHOMY CepeoBHIII, 30KpeMa B
HEMOBHUX  abo  0ararofiTHUX  POJAWHAX, TOIMIMPEHHS  aJIKOTONI3My  Ta
HapKO3aJIeKHOCTI, a TAKOXK JCCTPYKTUBHHM BIUIUB Mejia Ta COILIaIbHUX MEPEK, sKi
GbopMyIOTh y CBIIOMOCTI MOJIOJI KyJbT HacwibcTBa. Cepen 1HIIUX BaroMux
YUHHUKIB BapTO 3a3HAYUTH 3MEHINEHHS KUIBKOCTI YCTAaHOB JO3BLUISL, MPUTTUHEHHS
TISTIBHOCT1  JUTAYMX TaOOpiB, CHOPTUBHUX 1 MO3AIIKUIBHUX 3akjiaafiB. Ycl Il

TEHJEHIIIl 3HAaYHO 3arOCTPHJIMCS B YMOBAax Jii MPaBOBOTO PEXUMY BOEHHOTO CTaHy,
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KOJIM HEMOBHOJIITHI BJAIOTHCA JI0 CKOEHHS KPUMIHAJIBHHMX MPABONOPYIIEHb 3a
MaTepiajibHy BHHAropoay. Taka cuTyalis CBIIYUTH MPO ICTOTHY HEIOCTAaTHICTH
BUXOBHOTO BIUIMBY Ha MOJOJb, IO, Yy CBOIO YEpry, akTyamidye MmoTpedy B
e(eKTUBHIN peanizaimii BUXOBHOI (YHKII KPUMIHAJIBHOTO IIpaBa CTOCOBHO III€i
Kareropii nmpaBonopymHUKIB [166, ¢. 179]. Ile Bka3zye Ha HEOOXITHICTH PO3KPHUTTS
npoOJieMaTUKU TPEAMETY JO0Ka3yBaHHA, 3 ypaxyBaHHSIM OCOOIMBOCTEH Cy0’ €KTa,
SKUW BUMHHB 3JI0YMH MPOTH KUTTS Ta 3I0pPOB’S 0COOH, aJKe caMe iM MpUTaMaHHHUM
3HIKEHUH BIK KPUMIHAJIBHOT BIAMOBIIaTBHOCTI.

Jlo BU3HaueHHS NPOOJIEMATHUKUA TMPEIMETy JOKa3yBaHHS Yy TPOBAJKEHHSIX
CTOCOBHO HEMOBHOMITHIX TIpyHTOBHO mimiiinuin O. Axapees, JI. MinimMko Ta
O. I'amepa, O. Pamiko ta b. 'apacumis, B. Pomantok, K. Psouenko, O. @egocoBa Ta
Oararo iHmux. OJIHaK HHU3KAa KIFOYOBUX ACIEKTIB JIOCI 3aJUIIAIOTHCS 1032 YBAroro
BUCHUX.

[IpeameT moka3yBaHHS y KPHUMIHATBHUX MPOBAKCHHSX II0JI0 HETIOBHOJITHIX
CTAaHOBUTh BH3HAYCHY KPUMIHAJIBHUM TIPOLECYaAIbHUM 3aKOHOM CYKYIHICTh
0o0CTaBHH, sIKI MarOTh OyTH OOOB’SI3KOBO BCTAHOBJIEHI 3 ypaxyBaHHSIM BIKOBHUX Ta
COIIIAJIBHO-TICUXOJIOTIYHUX ~ OCOOJIMBOCTEH  HEMOBHOJITHBOI OCOOM 3  METOH0
e()eKTUBHOTO JOCSTHEHHS 3aBJaHb KPUMIHAJIBHOTO mpoBajkeHHs [78, c. 13]. L
oOCTaBMHM  mepeadadyeHi  HOpPMaMHM  KPUMIHAJIBHOTO  Ta  KPUMIHAJIBHOTO
MpoIlIeCyalbHOTO 3aKOHOAABCTBA U (pOopMyIOTh crienudiky mpeaMera JOKa3yBaHHS Y
JaH1i KaTeropii crpas.

OxkpiM O00OB’SI3KOBHX JUIsl JIOKa3yBaHUX AaCMEKTIB, BH3HAYEHUX CTATTEIO
91 KIIK Vkpainu, y MNpOBaUKEHHSIX IIOAO HEMOBHOMNITHIX CJiJi ypaxoBYyBaTu
JIOAATKOBI XapaKTEPUCTUKH, IO B1IOOpakaloTh COINaJbHO-TICUXOJIOTIYHUNA TOPTPET
ocobu. Jlo HUX HaJleXKaTh: PIBEHb 3arajJbHOTO PO3BUTKY, TEMIIEPAMEHT, 1HTEPECH,
cCUCTEMa IIHHOCTEH Ta 1HLII PHUCH, SKI MalOTh 3HAYEHHS NpHU I1HAMBIAyai3arlii
BIJIMOBIJAILHOCTI, BUOOP1 3aXOJIB BUXOBHOTO BIUIMBY Ta OIIIHII BIJOMOCTEH, IIO0
XapaKTePHU3yIOTh MiTITKA.

AHami3 MpakTUKXA JOCYAOBOTO PO3CIiAyBaHHS Ta CYJOBOTO PO3IIISIAY CIpaB

PO 3JIOYMHHU MPOTH KUTTS 1 370pPOB’Sl, BUMHEHI HEMOBHOJITHIMH, CBIIYUTH TPO
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HAsIBHICTh THUIIOBUX IOMUJIOK 3 OOKYy CTOpoHM OOBHHYBaueHHs. LI momuiku
CTOCYIOThCSI SIK BU3HAUEHHS CaMOTO IpeaMeTa JI0Ka3yBaHHS, TaK 1 BCTAHOBJIICHHS
fioro mex. Ilin MexxaMu ToKa3yBaHHS CIiJ] PO3YMITH TaKHil 0OCsT 310paHUX TOKa3iB,
AKUWA 3a0e3nedye BceOIYHE Ta JOCTOBIpHE 3’SICYBaHHSA BCIX OOCTaBHH, IO
IJJIATal0Th AoBeaAcHHIO [165, ¢. 179—180].

BiamoBimao mo nmonoxkens crarti 485 KIIK Vkpainu, 3akoHOAaBEIh aKIICHTYE
yBary Ha HEOOXIJHOCTI TOTJMOJCHOTO aHami3zy OOCTaBHH, $KI XapaKTepU3yIOTh
HEMOBHOJIITHBOTO MiI03PIOBAHOTO, & TAKOXK MPUYHMH 1 YMOB, IO CHPHUSIN BUNHEHHIO
HUM 3JI0YMHY a00 KPUMIHAJIBHOTO MPOCTYMNKY. TakuM 4YWMHOM, 1HJWBIAyaldbHI pUCH
HEMOBHOJIITHHOIO ~ MAalOTh KIJIIOUOBE 3HAYEHHS TIPU BU3HAYCHHI CHENHU(IKU
JIOKa3yBaHHs Y KpUMIHAJIbHUX MTPOBAJKEHHSIX 3a3HaueHoi kateropii [11, c. 202].

OpHi€ro 3 MOMIMPEHUX MOMIIOK 3 OOKY CTOpPOHU OOBHHYBAau€HHS, sika Oyia
BUsIBJIEHA Y 32% MOCHIIKEHUX KPUMIHAIBHUX MPOBAKEHb, € ITHOPYBAHHSA OKPEMHX
000B’sI3KOBUX OOCTaBHH, IO MiJIATal0Th BCTAHOBJIEHHIO. 30KpeMa, 11 0OCTaBUHU
3aJMINAIOThCS 1032 YBAarow IOBEHAJBHOTO CIIAYOrO Ta IPOKypopa, IO B
MOJIabIIIOMY MPHU3BOANTH O HETIOBHOTO JIOCYJOBOTO PO3CHiTyBaHHS Ta CYAOBOTO
po3rsay.

Jpyroro TUNOBOK MOMMJKOI € O€3MiICTABHE PO3LIMPEHHS  KoJja
JOCITI)KYBaHUX OOCTaBHH, 1110 HETATUBHO BIUIMBAE HA €()eKTUBHICTh KPUMIHAILHOTO
IPOBAHKEHHS, 30KpeMa CIOBUIBHIOE TEMIIN JOCYAOBOTO PO3CIIiIyBaHHS, YCKIaJHIOE
pO3IJIsi CIpaBU B Cy/Al Ta OOTSDKY€ MaTepiayii COpaBy 1HPOpPMAIlI€I0, sIKa HE Mae
ICTOTHOTO MPOIIECYaTbHOIO 3HAYCHHS.

Tpers mnomMunka moysrae y HEJOTPUMAHHI TPUHIUIY 1HAWBIAyaTizamii
npeaMeTa JI0OKasyBaHHsS, SKMW BUMarae BpaxyBaHHS HE JUIIE 1HIUBIAYyadbHUX
OCOOJIMBOCTE HETOBHOJITHROTO TIJ03PIOBAHOTO, a ¥ crnenudiku MpaBoOBOl
KBaiQikaiii iIHKpUMIHOBAHOTO HOMY MisSIHHS 3T1IHO 3 KOHKPETHOIO JMCIO3UIIIEI0
ctatTi KpuMiHaabHOrO KOAEKCY YKpaiHH.

Ha namy nymky, momepemKeHHs 3a3HaYE€HUX TMOMHUJIOK MOXKIIMBE IUIIXOM
peaizalli KOMIUIEKCY 3aX0/I1B, 30KpeMa:

1) po3pobku Ta BOPOBAKEHHS y TPAKTUKY CIITY0i  JISUTBHOCTI
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CHeliaTi30BaHUX METOJMYHUX PEKOMEHJAIllM IM0J0 JO0Ka3yBaHHS y CcIpaBax 3a
y4acTIO HEMOBHOJITHIX, 13 ypaxXyBaHHSIM MDKHAPOIHUX CTaHAAPTIB 3a0e3eueHHs
HalKpalux 1HTepeciB AUTUHU;

2) migBuiieHHs TpodeciiftHoi KBamidikailii MpamiBHUKIB ITPABOOXOPOHHUX
OprasiB, SIKi 3IMCHIOIOTH JOCYZOBE PO3CIiAyBaHHS, HUISIXOM CHEIiali30BaHOTO
HABYaHHS Ta BIIPOBA/KCHHSI MPAKTUK e(heKTUBHOI KOMYyHIKAIlli 3 HEMOBHOJIITHIMH,

3) 3acToCcyBaHHA Cy4YaCHHUX TEXHOJOTIYHMX 3aco0iB, SKI 3a0e3IeuyioTh
00’€KTHBHE Ta JOCTOBIpHE 30MpPaHHS J0Ka3iB y KpUMIHAJIbHUX MPOBAIKEHHSAX MPO
3JIOYMHHU MPOTH KUTTSA 1 3I0POB’ s, BUNHEHI HETTOBHOMITHIMU [165, ¢. 180].

Takum 4YMHOM, KpuUMIHaAJbHE MpOIECyalbHE 3aKOHOJABCTBO Iependaydae
HasgBHICTH criemianbHOoi HOpMu — cTtaTTi 485 KIIK VYkpainu, ska KOHKpeTu3ye
npeaIMeT JOKa3yBaHHS y KpPUMIHAJbHUX IPOBAPKEHHAX IOJI0 HEMOBHOJITHIX [95].
[ls Hopma momoBHIOoe monoxkeHHs ctatti 91 KIIK, He cTBOproroun mpu oMy
OKpEMOTO UM BHHSITKOBOTO TMpeIMeTa T0Ka3yBaHHS. 3aKOHOJIaBEIlb BPaxOBY€ BIKOBI,
MICUXOJIOT14YH1, 610JIOT1YHI Ta COIiaJIbHI 0COOJMBOCTI HEMOBHOJITHIX, 110 3a0e3neuye
iM MABUIIEHUI pIBEHb KPUMIHAJILHO-IIPABOBOIrO 3axuCTy. Lle, 30kpema, BUSBIISAE€TbCA
y 3acTOCYBaHHI CIICIIalI30BaHUX IMIJIXOJIB /O MPHUTATHEHHS J0 KPUMIHAJIBHOI
BIJIOBIJIAJIBHOCT], MPU3HAYEHHS IMOKApaHHSA Ta KOHTPOJIO 3a HMOro BUKOHAHHSIM.
OmHuM 13 HampsIMiB PO3BUTKY JAEMOKPATHYHOTO MPABOCYAIS € YyIOCKOHAJICHHS
MeXaHI13MiB 3a0€3MeUeHHs MpaB 1 TapaHTId HEMOBHOMITHIX OCI0 Yy KpUMIHAIHLHOMY
MIPOBA/I’KEHHI.

VY KoHTEeKCTI 30MpaHHs J10Ka3iB €(heKTUBHUMHU THCTPYMEHTAMH 3aJIUIIAIOTHCS
ciiaui (po3mrykoBi) il Ta CyoBl ekcrieptusu. [1ix yac po3ciiyBaHHS KpUMIHAIBHIX
PaBONOPYIIEHb, BYNHEHUX HEMOBHOJITHIMH, BUHUKAE HEOOXIAHICTh Y HAJIEKHOMY
3aKpIIUICHHI HAasSBHOI JI0Ka30BOi ©0a3u Ta 3700yTTI HOBHX JOKa3iB MUISXOM
MPOBEJCHHS TaKWX TNPOIECyalbHUX [id, SK IOMHUT, OOIIyK, Tpem sSBICHHS s
BITI3HAHHS, CJIIYMI €KCIEpUMEHT Tollo. BogHouac nmpolec 30upaHHs Ta NEepeBIpKU
J0Ka3iB y cmpaBax Ii€i kareropii morpe0ye ocOOJMBOTrO MiAXOAy 3 OIJIsAy Ha
BPa3JIMBICTh Ta COLIAJIbHY HE3PUIICTh HETOBHOJITHIX, a TaKOX PU3UK MOPYIIECHHS

iXHIX TIpaB 1 cBOOO.
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[IpoBenenHo AoMUTY a00 THIIUX CIIAYUX (PO3IIYKOBHUX) JIIM Ma€ MepenyBaTH
peTenbHa MiArOTOBKA, KA BKJIIOYA€ BUBYEHHSI OCOOUCTOCTI HEMOBHOJIITHHOTO, aHAI13
MOTHBIB HOTO MOBEAIHKH, BU3HAUYECHHS ONTHUMAJIBHOTO MICLS Ta CKJIaay YYaCHHKIB
npoliecyanbHoi Aii, a Takok (OpMyBaHHS YITKOrO IJiaHy ii peamizamii. OIHUM 13
NEPCIIEKTUBHUX HAMpsMIB YAOCKOHAJECHHS TakKol [ISJIBHOCTI € BIPOBAIKEHHS
OPAKTHUKKA BUKOPUCTAHHS TaK 3BaHUX «3€JCHMX KIMHAaT» — CHEiaJbHO
00JIallITOBAaHUX MPHUMIIIEHD, 10 3a0e31MeuyoTh KOM(MOPTHY Ta Oe3nedyHy atMocdepy
JUTSL HETIOBHOJITHROTO. Lle cripusie (hopMyBaHHIO TOBIPIUBOTO KOHTAKTY 3 AUTHHOIO 1
NiABUIY€E €PEKTUBHICTh MPOBEACHHS CIIAUUX (pO3LIyKoBUX) 1ii [165, c. 180—181].

OT1xe, HE MOTJIUOIIOIOYNCHh HA BAXKIIMBUX aCTEKTaX 30MpaHHs JTOKa3iB y TaKuX
KaTeropisix Cmpas, 3ayBaXHMO, IO MPEIMET [OKa3yBaHHS Y KPHUMIHAIEHOMY
MPOBA/PKEHHI IIOJ0 HEMOBHOJITHIX CTAaHOBUTh BHU3HAYCHUM KPUMIHAJIBHUM
MNpOIECyalbHUM  3aKOHOJABCTBOM  KOMIUIEKC  OOCTaBUH, SIKI  HIJJISATAIOTh
000B’sI3KOBOMY BCTaHOBJICHHIO y KOXKHIW crpaBi 1i€i kaTeropii. LlenTpaibHe micue
cepell HUX TOCIIAI0Th I1HJAUBIAyaIbHI XapaKTEPUCTUKHU 1HTEJIEKTYalbHOTO Ta
MICUXOJIOTIYHOTO PO3BUTKY HEMOBHOJITHBOTO TMiJ03PIOBAHOIO, $AKI MalOTh OyTH
00OB’SI3KOBO BpaxoOBaHi IiJ yac BUOOPY BUIY Ta MIpH KPUMIHAIHHO-TIPABOBOTO
BILJIMBY.

CyKkynHicTh OOCTaBHH, 10 MIJIATAIOTHh JOKA3yBaHHIO Yy MPOBAIKEHHSX IPO
3JIOYMHH TIPOTH KHUTTS Ta 3]0pOB’S, BUMHEHI HEMOBHOJITHIMHU, 3aKpilUIeHA Y
BIIMOBIHUX HOpPMax KPUMIHAJIBHOTO Ta KPUMIHAJIBHOTO  IIPOIIECYAIBHOTO
3aKOHOJIaBCTBa, 30kpeMa y crtartsax 91 ta 485 KIIK Vkpainu, a Takox y crarTi
Ocob6nuBoi wactuan KpumiHampbHOTO KOJEKCY YKpaiHW, SKa BH3HA4Ya€ CKIaj
3JI0YMHY, 110 IHKPUMIHY€TbCS HETTOBHOIITHHOMY.

VY3aranpHeHHsS MarepiajiB TPaBO3aCTOCOBHOI TPAKTUKH A€  TiACTaBU
BUOKPEMUTH TPU HAMOUIbII TOMIMPEHI TOMWIKH, SKI JOMYyCKae CTOPOHA
OOBHMHYBAYEHHS 1] 4aC BUKOHAHHS 000B’A3KYy JI0Ka3yBaHHS y TAaKUX MPOBAIKCHHSX:
1) HemocTaTHs yBara 70 3’sICyBaHHS Ta JIOBEJICHHS OKpEMUX 000B’I3KOBUX OOCTaBUH,
10 MPHU3BOANTH J0 HEMOBHOTH JTOCYJOBOTO PO3CIiTyBaHHS Ta CyJOBOTO PO3TIISAY;

2) Ge3miicTaBHE PO3MIMPEHHS KOJia JOCHIIKYBaHUX OOCTaBWH, W0 3aTATYE
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MpoIeCyalibHI CTPOKH, MEPEBAHTAXKY€E MaTeplaau CIPaBH HECYTTEBOIO 1HGOPMAIIIEIO
Ta YCKJIQJHIOE CYJOBUH po3risad; 3) ITHOPYBaHHS TMPUHIMUITY 1HAMBITyamizamii
npeaMeTa JoKa3zyBaHHS, HI0 Tepeadayae HEOOXIAHICTh ypaxyBaHHS HE JIMILE
OCOOHCTICHUX  OCOOJMBOCTEH  HEMOBHOJITHHOTO, a ¥ MpaBOBOI IPHUPOIU
IHKpUMIHOBAHOTO JiSIHHA BIAMOBITHO 10 #Woro Kpamidikamii 3a HOpMaMu
KpuminanbHoro koaekcy Ykpainu. BBaxkaemo, 1o Taka MpakTHKa MOBHHHA OyTu
MIHIMI30BaHa, y TOMY 4YHCJIl 1 IUIAXOM pPO3pPOOJIEHHS ¢  YIPOBAIKEHHS

Halle()eKTUBHIMIUX MPAKTUK JOKA3yBaHHS.

1.3 O0’eKT i 00’€KTMBHA CTOPOHA KPUMIHAJIBHOIO NPABONOPYUICHHA SAK
€JIEMEHTH [0KA3yBAHHS Y KPHUMIiHAJIBHHMX NPOBAIKEHHAX NPOTH KUTTH Ta

310pPOB’sl 0CO0H

[IpoOnema npoTUAil HACUJIBHULIBKINA 3JIOUMHHOCTI, 30KpeMa 3JI0YMHaM MPOTH
YKUTTS Ta 370POB’SI 0OCOOH, € OJIHIEIO0 3 HAWOLIBII aKTyaJIbHUX JIJIsi IPABHUYOI HAYKU
Ta MPaBO3aCTOCOBHOI MAisUIbHOCTI. lle NHUTaHHS HEOJHOPA30BO MOPYIIYETHCS B
CTpATETIYHUX 1 KOHIENTYaJbHUX JOKYMEHTaX, Kl BU3HA4YalOTh OCHOBHI HalpsiMu
JEp’KaBHOI ~ TOJITUKK  [IOJI0  MPOTUIIl  HACWIBHHUIIBKUM  KPUMIHAJIBHUM
MPABOIMOPYIICHHSIM. Y PaxoBYHOUM MacimTad 1 CEpHO3HICTh TaKuX 3JI0YHHIB,
po3po0eHHs epEeKTUBHIUX MEXaHI3MIB iX 3amoOiraHHs Ta MOKapaHHS 3aJIHIIAETHCS
KITFOUOBUM 3aBJaHHSM JUIsl TIPABOOXOPOHHUX OpPraHiB 1 HAYKOBIIB, a TaKOX IS
3aKOHOTBOPIIB [ 122], Tak, 3a3Ha4eHE MUTAHHS TAaKOX 3HAMIIIO CBOE B1IOOPaKEHHS B
HU3I T1J3aKOHHUX HOPMATHBHO-IIPABOBUX aKTiB, fKI PErJIaMEHTYIOTh MPOIEeCH
PO3CIIiIyBaHHS 1 JIOKa3yBaHHS y KPUMIHAJILHUX MpoBakeHHsX. Lle Bkitouae B cebe
IHCTPYKIIii, MOJOXEHHS, pPO3’SICHEHHS M 1HIII JOKYMEHTH, 110 KOHKPETU3YIOTh 1
JETANI3yI0Th TIOPSAIOK 30MpaHHs, TIEPEBIPKU ¥ OIIHKU JI0Ka31B, a TAKOXK BU3HAYAIOThH
BIIMOBIHI MpoUeaypu Uil €(PEeKTUBHOI MPOTUIIl JOCHIPKYBaHI HaMHu TIpyIi

3JI0YMHIB, OCOOJIMBO THM, IO TOCSTAIOTh Ha KUTTA Ta 3710poB’s mroauHu. [li
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JOKYMEHTH CIY’KaTb OCHOBOI IS MPAKTUYHOI MJiSUTBHOCTI PaBOOXOPOHHUX
OpraHiB, JIONIOMarar4u 3a0e3MeuYuTH MPaBOBY BHU3HAYEHICTH 1 MepeadadyBaHICTh Y
pO3CIiyBaHHI TaKUX 3710YUHIB [64].

JIIABbHICTS MIOAO JOKa3yBaHHS € KIIOYOBUM KOMIIOHEHTOM Yy BHPIIICHHI
3aBJaHb KPUMIHAIHLHOTO MTPOBAKEHHS, 0COOIMBO KOJU HACTHCS PO 3JI0YMHU TIPOTH
XKUTTS Ta 3A0pPOB’A ocobu. 30upaHHs, TIepeBipKa i OIliHKA JO0Ka3iB y TaKUX CIpaBax
Ma€e 0COOJIMBY BaXJIMBICTh, OCKUIBKH 111 3JIOYMHHM YacCTO MAIOTh CEPHO3HI HACHIIKU
JUIS TIOTEPMIUIMX 1 CYCHIIbCTBA 3arajioM. Y [bOMY KOHTEKCTI KPUTHYHO BaKJIMBO
3a0e3reunT e(PEeKTUBHE BUKOPHUCTAHHS BCIX JOCTYIMHHX METOJIB 1 3ac00iB I
BUSIBJICHHS ICTUHHU, MIATBEP/KEHHS (PaKTIB, a TaKOXK 3a0€3MEeUeHHs CIPABEIIUBOIO
cynoBoro posrisiay. [Iporec moka3yBaHHsSI B TaKUMX CIIpaBaxX OXOIUIIOE PI3HOMAaHITHI
aCIEeKTH, Bl BCTAHOBJICHHS OOCTAaBUH CKOEHHS 3JIOYMHY JI0 BCTAHOBJICHHSI MOTHUBIB 1
OOIpYHTYBaHHs MPaBOBOI KBamiQikamii aistHb [165, ¢. 130-131].

Tak, moka3yBaHHS SK OKpeMa HayKOBa TEOpis KPHUMIHAIBHOTO TIPOIECY
BIJIIrpa€ BaXKJIMBY POJIb Y POPMyBaHHI MPAKTUYHOI AISUTBHOCTI B 11K cdepi. BoHo He
JIMIIE€ BU3HAYAE MPUHLMUIIN 1 3MICT JISUIBHOCTI 100 30MpaHHs, MEPEBIPKU U OLIIHKU
JIOKa3iB, ajie i Oe3rnmocepeHhO BIUIMBAE HA OpraHizallifo poOOTH MPaBOOXOPOHHUX
OpraHiB, Cy/JIOBHX yCTaHOB Ta 1HIIMX y4YacHHKIB mpouecy. Lle no3Boisie popmyBaTu
e(eKTUBHI MEXaHI3MU JUIs peaizallii IpaBoCy/is, 3a0e3MeUeHHs mpaB 1 cBo0O/I 0cio,
a TaKOXX IT1IBUIIICHHS PIBHS 3aKOHHOCTI Y KpUMIHAJIBHUX MTPOBA/IPKCHHSX.

HaykoBi qociiKeHHs 11€1 KaTeropli COpUsiOTh PO3BUTKY OLIbII €(hEeKTUBHUX
MIIXOIB 70 JOKAa3yBaHHS, 30KpeMa, IUISIXOM YTOYHEHHs MPOIECYalbHUX HOPM,
BJIOCKOHAQJICHHS METO/IIB 30MpaHHs i OLIIHKH JIOKA3iB, a TAKOX ONTHUMI3allii B3aeMo il
MDXK yciMa yYaCHUKaMH KpUMiHaiIbHOTO npoBaxeHHs [140, c. 63].

JliticHo, MUTaHHS JOKa3yBaHHS BHUHH OCOOM, 30KpeMa y BHUMAJKax 3JIOYMHIB
MPOTH JKUTTSA Ta 370pOB’S OCOOM, € HAI3BUYANHO BAXKJIIMBHUM B KPHUMiHAIBHOMY
npoueci. Ile He TUIBKM BHU3HAYa€ MPABOBUM CTATyC MiJO3PIOBAHOTO YU
O0OBHHYBA4EHOTO, aJie i O0e3mocepeHhO BIUIMBAE HA CIIPABEJIUBICTh MPABOCYIS Ta
e(eKTUBHICTh MpaBo3acTocyBaHHs. [IpoOiemaTuka J0Ka3yBaHHS BUHHM BHUMAarae

KOMITJIEKCHOTO TIX0/y, OCKIJTbKA KOXXEH BHUIAJ0K Ma€ CBOI 0COOJIMBOCTI, TIOB’sI3aH1
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3 MEXaHI3MaMH CKO€HHS 3JI0YMHY, TUIIAMU JI0Ka31B, X JOCTYIHICTIO Ta MOXJIUBICTIO
MIePEBIPKHU.

BusnauenHss eQeKTUBHUX 3aXOMAiB y Wi JISUIBHOCTI € KJIIOYOBUM JJIst
JIOCSITHEHHSI 1JIeH TOKa3yBaHHs, TAKUX SIK BCTAHOBJICHHS 1CTUHU, 3a0€31I€UCHHS TPaB
oci0 1 cnpaBeqIMBHI BUPOK cyny. Cepell TaKUX 3aX0JIiB BaXXIUBUMU €, HAMIPHUKIA/,
HaJe)KHA oOpraHizamis 300py MOKa3iB, BUKOPUCTAHHS CHEIlaJbHUX METOIUK
JTOCITIDKCHHS ¥ aHai3y, a TaKoXK 3a0€3MeUeHHs HAJIEKHOI B3a€MOJIIT MIXK CIIIIYUMH,
IPOKYpOpaMH i 1HIMMMH YYaCHUKaMH KPUMIHAJIBHOTO MPOBAIKEHHS.

BoaHoyac BaIMBOIO CKJIQJ0BOI0 € TaK0X YJIOCKOHAJIEHHS TEOPETUYHHUX
HiAXOMAIB 70 JI0Ka3yBaHHs, 10 J03BOJISE Kpalle aJanTyBaTH MPAKTHUUYHI METOAM 10
CyYaCHHX YMOB KPUMIHAJIBHOTO MPaBOCYIMs, 30KpeMa, y cdepl 3J0YMHIB TPOTH
JKUTTS Ta 370pOB’ S 0OCOOMH.

Tak, He3BaXkar0uM Ha 3HAYHY yBary J0 [IUX NHUTaHb 5K 3 OOKYy HAayKOBIIIB, TaK i
3 OOKy NMPaBOOXOPOHHUX OPraHiB, MpodsieMa e(HEeKTUBHOI MPOTUAIT 37I0YMHAM MPOTU
KUTTSL Ta 3I0pOB’Sl OCOOM 3ajUIIAEThCS aKTyalpHOIO. [lommMpeHICTh Takux
IpaBOMOPYIIEHb  Ta  CKJAQAHICTh  1X  pO3CHiAyBaHHS  CTaBIATh  Mepen
IPaBO3aCTOCOBHUMHM OpraHaMH YMCJICHHI BUKJIUKH.

HesBaxaroun Ha JOCATHEHHS BUYEHUX Yy cdepl JOKa3yBaHHS Ta pO3CIiayBaHHS,
ICHYIOTh III€ 3Ha4Hi TPYAHOUIl y MPaKTUYHOMY 3aCTOCYBaHHI LMX 3HaHb, M0 HE
3aBXIU 3a0e3leuye HAJICKHUN PIBEHb MPABOBOI BU3HAYEHOCTI 1 YCIIIIHOT MPOTUIIT
TakuM 37104urHaM. [le cTocyeThes sik 30upaHHs ¥ OLIHKM J10Ka31B, TaK 1 3a0€3MeUeHHS
edeKTUBHOT KOOPIMHAILIIT MK PI3HUMHU y4acHUKamu mipoiiecy. Kpim Toro, mpobiaemu
MOXXYTh BUHUKATH 4Yepe3 HEIOCTATHIO MiATOTOBJICHICTh 1 PECYpPCHY 3a0e3MeueHICTh
OpraHiB JOCYJOBOTO PO3CHiAyBaHHS, 10 1HOAI MPU3BOJIUTH 10 3aTSATyBaHHS CIIpaB
a00 HaBITh HEBIPHOTO TIyMadeHHs (PaKTiB.

Tomy BaXJIMBO HE TIJILKH MOCUJIIOBATH HAYKOBI IOCIKEHHS B 11K cepi, aie
Il BIIPOBAKYBATH PE3yNbTaTH MOCTIIKEHb HA MPAKTHUIll, TOKPAITyBaTH MiATOTOBKY
KaJIpiB, a TaKOX YJOCKOHAJIOBAaTH 3aKOHOJIaBUi 1 MpOIeCyaabHI MEXaHI3MU s
€(EeKTUBHOI MPOTUAIl TAKUM 3JI0UMHAM.

BucBITIIEHHIO NMUTaHHS aKTUBHOCTI ¥ 1HIIIATHUBH CTOPOHU OOBHHYBA4€HHS,
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Ky, SIK TPaBUJIO, BHU3HAYAIOTh KIIOYOBOIO I Yac JA0Ka3yBaHHSA, IPHUCBIYEHO
MoHorpadiyHi poboTu O. baranug, B. Bannspuyka, JI. JlyHa€eBChKO1,
B. Baxxuncekoro, [I. Kacrapuora, . Konromenko, B. Kopcyna, B. Jlimenka Tta
Oaratbox 1HIUX. OKpeMi acleKTH JOKa3yBaHHS 3JI0YMHIB MPOTHU KUTTS Ta 30pOB’ s
TaKoXX OyNM TMPEeAMETOM MOCHIPKeHHA BYCHHX. Tak, mpobiieMaTHKa JTO0Ka3yBaHHS
JOMAIIHhOTO ~ HACWJIhCTBA  BU3HaueHa B poborax  I. borHapenko  3i
crniBaBropamu [130], H. Poratuncekoi Ta B. Maiixpyk [159], A. Cremanenka Ta
O. Crenanenko [182], Ta iH. MOXIMBOCTI MEIUYHUX 3HAHB Y MPOIIEC] JOKa3yBaHHS
3JIOYMHIB  JIOCHIJDKYBAaHOTO  Hamu  Buay  poskpwia €. KoBaneBcbka [74],
A. Tumunmua [193] Tomio. [IpobnemaTuili po3ciilyBaHHS TSHDKKUX 370YHHIB MPOTH
XKUTTS 1 370poB’st ocobu mpucesiueHo podotu B. I'yceroi [42], B. Jpo3n [49] Ta
Oaratbox 1HMKX. Pi3HI MOXJIMBOCTI 1H(OpPMAIIMHUX TEXHOJIOTIN y mporect
JOKa3yBaHHS Ta pO3CIIAyBaHHS 3JIOYMHIB MPOTH KUTTA Ta 3I0pPOB’S 0COOH
BUCBITIIECHO B  pobori M. Kopnienka [83], 1. Ilupora, O.XKypaBns Ta
A. Kanamnuka [138] Ta iH.

OTxe, MOKa3yBaHHS y KPUMIHAJBHUX MPOBAKEHHSIX IIOJ0 3JI0YMHIB MPOTH
JKUTTS Ta 3JI0pOB’sl 0cOOM, Tiependavyae 3aCTOCYBaHHSI CUCTEMHOTO Miaxoay. barato
HAayKOBUX pO3po0OK y Il cdepl cnpaBal MarOTh (parMeHTApHUN XapakTep, L0
YCKJIQHIOE CTBOPEHHS €UHOI, KOMIUIEKCHOI TEOpii JOKa3yBaHHs JJs L€l KaTeropii
npaBonopyiieHb. KIiloHoBUM MOMEHTOM € Opi€HTallisl Ha pealbHI MOTpeOu
MIPABOOXOPOHHUX 1 CYJIOBUX OpPTraHiB, sIKl 3aiMarOThCSI PO3CIIIAYBAHHSAM 1 PO3IJISIAOM
Takux crpaB. [liaxin, opieHTOBaHUN Ha MPAKTHYHI 3alUTH IIMX OPraHiB, JO3BOJIAE
OuThIl TIIMOOKO 1 TOYHO OIMHUTH CKJIQJHOII TPOILECYy JJOKa3yBaHHA Ta HOTO
cnenu@iKy B KOHTEKCTI KOHKpPETHHUX MpaBonopyiieHsb [165, c. 131]. Tomy BaxiuBo
MIPOBECTH KOMIUIEKCHE JOCIIKEHHS, K€ BKIIIOYATUME aHaJ13 HaASBHUX TEOPETUIHHIX
MIIXO/IB 1 MPaKTUYHUX ACTEKTIB JOKa3yBaHHS y CIpaBax, U0 CTOCYIOThCS 3JI0YMHIB
IPOTHU KUTTS Ta 370poB’st ocodu. e no3BonuTh chopmyntoBaTu eeKTHUBHI CTpaTerii
1 MeXaHi3MH, SIKI MOXYTh OyTH BIPOBAKEHI B TMPAKTUKY JJIS TI1JBUIICHHS
€(EeKTUBHOCTI pPO3CIiAyBaHb 1 CyJIOBOTO PO3TJISy TaKUX CIIPaB.

Po3BUTOK 37104MHHOCTI BiAOYBA€ThCS HE JiMIIE Yepe3 301IbIICHHS KUIbKOCTI
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KPUMIHAJIbHUX TPABOMOPYIIEHb, aje ¥ 4yepe3 3MIHY iXHbOI MPUPOAU Ta METOIIB
BunHeHHA. CydacHi MeToAu Ta (GOpMU KPUMIHATIBLHO-TPOTUIIPABHOI JiSIILHOCTI BCE
YacTile mepeadoavaroTh peaizamiio CKIaIHUX CXEM IS MPOTHIIII PO3CIIiyBaHHIO,
HAMaraloyuch yHUKHYTH TIOKapaHHsS [UISXOM  MaHIMYJIOBaHHS  JOKa3aMu,
BUKOPUCTAHHAM IOPHIWYHUX 1 TEXHIYHUX TIOMUJIOK, @ TaKO0X 3aCTOCYBAaHHSAM
arpecMBHUX a0o0 Imaxpaicbkux MeroniB. Lle yckmaaHioe poOOTy MpaBOOXOPOHHUX
OpraHiB, CIITYMX, IPOKYPOPIB 1 CYIIB, a/pKe Taka 3JI0YMHHA JISJIbHICTH MOTpedye
JIOJTATKOBUX 3YCHJIb JUIS PO3ITi3HABAHHS W HEUTpami3allii uX TaKTHUK.

Oco0MBO 1€ aKTyaJbHO B KOHTEKCTI 3JI0YMHIB IPOTH JKUTTS Ta 3I0pOB’S, 1€
J0Ka3u MOXYTb OyTH 3HHUILEHI, c(aibIllOBaHl, a A iX CKJIaJHO YU HEMOKJIMBO
OTpUMATH YW IXHS JIOCTOBIPHICTH MOXKE€ OYyTH OCKapxeHa. ToMy BaXKJIMBUM
3aBJIlaHHSM € PO3BUTOK 1 BIOCKOHAJEHHS MpOLENYyp [A0Ka3yBaHHS, IIJABHUILEHHS
KBamQikamii caiguux, NPOKypopiB, €KCIEPTIB, a TaKOXK MOCHJIEHHA KOHTPOJIO 3a
JTOTPUMAHHSM CTaHAApPTIB 1 3aKOHHOCTI Ha BCIX €Tamax pPO3CJiJyBaHHS 1 CyIOBOIO
pO3IIIAy.

TexHiKK po3CiiAyBaHHS 3JI0YMHIB IPOTH KUTTS 1 3J0POB’sI IOBUHHI BKJIIOYATH
OlNBbIN JeTaJbHUM aHalli3 OO0CTaBUH CHpPaBH, OCOOJMBO B YMOBaX IIiJIBUIICHUX
PU3MKIB MaHIMyJAliil 1 mopymeHb. Lle Bkitowae Sk TpaBUIbHE BHKOPUCTAHHS
JIOKa31B, TaK 1 CBOEYACHE pearyBaHHs Ha MaHIMyJIALIi 3 OOKY 3JI0UMHIIIB.

VY 1823 p. cynns . Xonpoya BUCTOBUB 1JI€T0, 1[0 «YUM TSHKUYUK 3JI0YUH, THM
NOTYKHIIIMK  CTaHAApT JOKa3yBaHHS HEOOXIOTHUM Uil OOBHMHYBAau€HHS Ta
3acy/pKeHHsT ocoOu. Binromi 3amo4yatkoBaHO AHMCKYCIIO Cepell aMEpUKAHCHKHUX 1
aHTJINCHKUX TPEACTaBHUKIB HAYKOBOTO KOJa, HIO0 CTOCYETbCS TNMHUTAaHHS, YU €
BUIIPABAAHOIO BUMOTa BCTAHOBJICHHS OJHAKOBOTO CTaHAAPTYy JOKa3yBaHHS ¥y
KPUMIHAJIbHUX TIPOBAKEHHSAX, HE3aJEKHO B TSHKKOCTI CKOEHMX 3JI04MHIB [217].
3ayBaxumo, 110 BUCIOBIEHHS cyaai Jx. Xonapoyaa cTano OAHI€0 3 OCHOBHUX TOYOK
BiZUTIKY JUISl pO3BUTKY Teopii OKa3yBaHHs y KpHMiHaJIbHOMY mpaBi. Foro ixes mpo
HEOOXITHICTh O1IBII BUCOKHUX CTAHNIAPTIB JOKa3yBaHHS I TKYUX 3JI0YUHIB
BiJIpa3y NpHUBEPHYJa yBary HayKoBIIB 1 NpakTukiB y BenukoOpuranii tTa CLIA,

3armovYaTKyBaBIIIA JUCKYCIi, skl TpuBaioTh 1 goci. [nes Jx. Xomapoyaa BimoOpaxana
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HE TUIbKM TparHeHHs A0 3a0e3leyeHHs MpaB JIIOAWUHU 1 MPABWIBHOCTI CYIOBHX
pillleHb, a ¥ HEOOXITHICTh 3aCTOCYBaHHS OUIBII CYBOPHX BHMOI' JIO JOKa3iB y
CEepHO3HUX KPUMIHAIBHUX CIpaBaxX. BoHa cTanma OCHOBOIO IS MOJABIINX PO3POOOK
Teopii Mpe3yMIIIlii HEBUHYBATOCTI, SKa repeadayae, 10 0OBUHYBaYCHHS Ma€ JIOBECTH
BHHY 0COOM, a HE HaBMaKHU.

Le#t minxim po3BUBaABCS Aaji 4yepe3 BBEACHHS TaKWX CTAaHAAPTIB, SK «I03a
PO3yMHUM CYMHIBOM», III0 CBHOTOJIHI € OCHOBHHM CTaHJApPTOM JOKa3yBaHHA Y
KpUMiHAIbHOMY MpaBi Oarathox KpaiH, Bkmtodaroun CIIA Tta BenukoOGpuraniio.
Takuif piBeHb [IOKa3yBaHHS TapaHTye, IO JIMIIE 3a HASABHOCTI JOCTAaTHIX 1
0€3CyMHIBHUX JOKa31B MOXKHA 3aCYJAUTH 0CO0Y 3a TSXKKHUM 37I0YHH.

Ha mamry mymky, 11e THUTaHHS CIHpaBlOi € JOYyXE BAXKIWBAM Yy KOHTEKCTI
KPUMIHAJIBHOTO TIPOIIECY 1 BHUKIMKAE YHUCICHHI JUCKYCli cepel HayKOBIIB 1
MPaKTUKIB. BuMora BCTaHOBJIEHHS OJIHAKOBOTO CTaHIAPTY JOKa3yBaHHS ISl BCIX
3JIOYMHIB, HE3AJIEXKHO BIJ iX TSKKOCTI, MOXE 3/1aBaTHCsl NPUBAOIMBOIO Yepe3 ii
IPOCTOTY 1 PiBHICTH Tepes 3akoHoM. OjHaK BOHA HACIpaBll Ma€ KiJIbka 3HAYHHX
OoOMEXXeHb 1 HeJOJIKIB. SKIIO MM TOBOPUMO MPO TSKKI 3JIOYMHU, TaKl SIK BOUBCTBO
Y1 HACUJILCTBO, TO Y€pe3 CEpHO3HICTh HACHIJIKIB TaKUX MPABOMOPYIIEHb, CTAHIAPT
JIOKa3yBaHHs 3a3Buyad Bummi. lle o3Hayae, MmO [ [JOBEICHHS BUHHU
OOBHHYBAUYE€HOIO B TaKHX BHIIaJIKaX MOTPiOHI OIbII MEPEKOHJMBI 1 O€3CYMHIBHI
JIOKa3d, HDK JJII MEHII TSDKKMX 3JI0YMHIB, TaKUX SK KpaJbKKa YU MIaXparcTBO.
BpaxoByrour MOXJIMBICTH BEIMKOI IIKOIW, SIKy MOXe OyTH 3aBIaHO BHACIIJIOK
HEBIPHOTO 3aCy/KCHHSI Yy TsDKKUX 3JI0YMHAaX, Il BUMOTa € BUIpaBaaHoio [165,
c. 132].

3 iHmoro OOKy, SIKIIO OJAWH 1 TOW caMUW CTaHAApT 3aCTOCOBYBAaTH JO BCIX
3JI0YMHIB, TO II€ MOXE€ MPHU3BECTU O TOTrO, IO MEHII CEpHO3HI 3J0YMHH OYyAyTh
pO3MIISIIAaTHCA 13 HAJAMIPHOIO CTPOTOIO0 MipOI0, II0 CTBOPIOBATHME HaBaHTKCHHS HA
CYJIOBy CHCTEMYy 1 MOXXE TOpPYIIyBaTH MPHUHIIMAIN CIpaBeIuBoCcTi. Hanpukmnan,
HaBITh SKIIO JUISI MEHII TSHKKUX TMPABOMOPYIICHb ICHYE JTOCTAaTHHO JOKa3iB JJis
BU3HAHHS BHUHH, CyBOPHHA CTaHIAPT JOKa3yBaHHS MOXKE YCKIAIHUTH JOCATHEHHS

CHpaBeUIMBOrO  pe3yjbTary. ToMy €  OOIpyHTOBaHMMM  apryMEHTH  3a
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nudepeHIiiioBaHuil  MaXiJl, KOJIW JJIi CEpPHO3HIMIMX 3JI0YMHIB TMOTPIOHI BHCOKI
CTaHJApTU JTOKa3yBaHHS, a JUIl MEHII TSHKKHX — MOXYTh 3aCTOCOBYBAaTHUCh MEHIII
CTpOT1 BUMOTH J0 JToKa3iB [217].

Omxe, miaxig cynm k. Xompoyna, skuil mnependavae KiacuQikaliiio
CTaHJAPTIB JOKa3yBaHHS 3aJie)KHO BIJ TSDKKOCTI 3JIOYMHY, € OOIPYHTOBaHHUM 1
CHpaBeIMBUM, OCKIIBKM BiH BPAaXOBY€ Pi3HI HACTIAKU 3JI0YHMHIB 1 PIBEHBb 3arpo3u
JUIs cycnuyibeTBa. [IpoTe BIACYTHICTh YITKUX PEKOMEHMIAIlINA I0JI0 TOTO, KM caMme
CTaHJIApPT 3aCTOCOBYBAaTH JO KOXXHOTO PIBHS  3JI0YHHY, CTBOPIOE TIE€BHY
HEBU3HAYEHICTh Y MPaBO3aCTOCYBAHHI.

Bognouac crammapt «mo3a pO3yMHHM CYMHIBOM» € HaWBUIIUM 1
HAWCYBOPIMIMM CTaHAAPTOM JOKa3yBaHHS, IO 3aCTOCOBYETHCA A0 HAWTHKIMX
3JIOYMHIB, TAaKUX SIK BOMBCTBA, OCKUIbKM II€ BioOpakae HEOOXITHICTh OyTu
MaKCHMaJbHO BIIEBHEHUMHU Y BUHYBATOCTI OOBUHYBAUEHOTO TEpPE TUM, SIK YXBAJIUTH
TaKe CEpHO3HE PILICHHS, SK 3acCy/UKEHHS 1O TPUBAJIOrO YB SI3HEHHS YU HAaBITh
CMEpPTHOI KapH B TUX IOPUCAUKIIIAX, /1€ BOHA icHYe. Lle BUnpaBgaHO BUCOKOIO MipOIO
TSKKOCTI HACTIAKIB Ta 000B’SI3KOM 3aXMCTY MpaB OOBUHYBAYEHOTO.

[Ipore BaxJIMBO TakOXX BPaxOBYBaTH, IO B KPUMIHAIBHOMY IIpaBl pi3HI
3JIOYMHU MOXKYTh MOTpPeOyBaTH PI3HUX MIIXOAIB IIOAO CTaHAAPTIB IOKAa3yBaHHS.
Hanpuknan, s MEHII TSDKKHAX 3JI0YMHIB, TakuUX SK JApIOHI KpaaDKKU Y
naxpancTBa, MOXHa BUKOPHUCTOBYBAaTH MEHII CyBOpP1 CTaHAAPTH JOKA3yBaHHS, Takl
K «IepeBakHa WMOBIPHICTb» UM «HACTYIHICTh JI0OKa3iB», LIO0 B1I0OpaXKaroTh
MEHIIUN PU3MUK JUIsi OOBMHYBA4YEHOTO 1 CYCHUIBCTBA. 3arajiom, ifess Xoiapoyna
notpedye yTouHeHHS il neranizaliii, o0 YHUKHYTH NOTEHUIHHOT HEBU3HAYEHOCTI Mi]1
yac JIOBEJICHHS BHUHU 1 BHUPINIEHHA CYJAOBUX CIIpaB, a TaKOX 3a0e3MeUuTH
CIIPaBEIJIMBHM MIAX1]] 10 KOKHOTO PIBHSI KPUMIHAJIBLHUX MPABOMIOPYIIICHb.

T. Palinep 3ampomoHyBaB Kjacudikailifo CTaHIApPTIB JOKa3yBaHHS Yy
KPUMIHAJIbBHOMY MPOBAKEHH1, BHOKPEMUBIIY JBA TUIH: 3MIHHUM 1 (PIKCOBaHUH.

3MIHHUHN CTaHJapT JOKa3yBaHHsS Iepeadadae, M0 piBEHb BUMOT 0 JIOKa3iB
MO>K€ 3MIHIOBATHUCS 3aJI€KHO BiJl KOHKPETHUX OOCTaBUH CIIPaBH, TAKUX SIK TSHKKICTb

3n0unHy abo iHmm ¢akropu. Lle mo3Bossge aganTyBaTH CTaHAAPT 0 PI3HUX CUTYAIlii,
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30KpeMa, KoM okpemi (hakTu MOTpeOyroTh OUIBII PETEIBLHOIO IMiATBEPKCHHS, a
1HIITIl — MEHIIT CYyBOPOTO MiIXOTy.

dikcoBaHMI CTaHIAPT JAOKa3yBaHHS, HABIAKH, Nepeadadae 0JHAKOBI BUMOTH
JI0 JIOKa3iB JIJIs BCIX CIIpaB, HE3BaKAIYM HA TSOKKICTh 3JIOYMHY YM 1HIN (PaKToOpH.
Le#t miaxin 3abe3nedye MOCTIIOBHICTh 1 CIPaBEUIMBICTh Y MPABOBOMY MPOIIEC,
rapaHTye cTabUIbHICTh BUMOT JIO IOKa31B y BCIX BUIAAKaX.

Takuii miaXig JO3BOJISIE BHUSBUTH PI3HULIO Yy TOMY, SK 3aCTOCOBYBAaTH
CTaHJIAPTH JOKa3yBaHHS 3aJ€KHO BiJ TUIY 3JI0UYMHY i 06cTaBuH cripasu [218].

[TomroBXxoM 10 Takoro aHamizy crainu ¢iaocodchbki pO3AyMHU Ta HAYKOBI
JOCTIJPKEHHS, SIKI CTaBJIATh Iepell CO0OI0 BAaXKJIMBE INHUTAaHHSA: YU Mae€ pIBEHb
NEPEKOHaHHS Cyall abd0 MPUCSKHUX Yy BHUHYBAaTOCTI 0COOM, OOBHHYBay€HOi Yy
BUMHEHHI BOMBCTBA, OyTH TaKUM CaMUM, SIK Y BUIAAKY 3aCYPKEHHS 32 MEHII TSKKI
3JI0YMHU, HANPUKIAT, KpaaADKKy? UYu s OUTbII TSDKKUX 3J0YMHIB CTaHIApT
J0Ka3yBaHHS TIOBUHEH OyTH BUIINM?

[TosuTuBHa BiAMOBIA, Ha 3anutaHHs T. Palimep cTasla OCHOBOIO IS
BUOKPEMJICHHSI 3MIHHOTO CTaHJApTy JOKa3yBaHHS y KPUMIHAIBHOMY IPOBAKCHHI.
[le#t cranmapT, 3riAHO 3 MIAXOJAOM aBTOpa, 0a3yeThCs HAa JBOX KITFOYOBHX
KOHIICTITISIX:

~  TSKKOCTI HETATUBHUX HACHIJKIB JIJI1 0COOH, SIKI MOXXYTh BUHUKHYTU 4epe3
O0OBHHYBau€HHS a00 3aCyIP)KEHHS 3a KpUMiHaJIbHE MPABOMOPYIIEHHS;

~  WIMOBIPHOCTI BUMHEHHS PI3HUX KPUMIHAJIBHUX MPAaBOMOPYIIECHb, 0 MOXE
BapilOBATHUCS 3aJIeXKHO BiJ iX Xapaktepy [218].

®dikcoBaHMI CTaHIApPT JOKa3yBaHHS 3aCTOCOBYETHCS Y KPUMIHAIBHUX
MPOBAHKCHHAX MO0 TSHDKKUX Ta OCOOIUBO TSHKKUX KPUMIHAIBHUX MPABOIIOPYIICHb.
VY HamioHanbHIA MPaBOBIA CHCTEMI, HAa HAlly QYMKY, LIEW MIAX1J yCHIIIHO BTIJICHO
yepe3 BBEJEHHS IHCTUTYTY KpHUMIHQJIbHMX MPOCTYIKIB, PpO3CHIAYyBaHHS SKHX
3IIACHIOETHCS Y POpMI1 JI3HAHHSL.

SIKIIO  AOTPUMYBATUCh OKPECICHOIO MiAXOIy, TO JOKa3yBaHHS Yy 3J0YMHaX
NPOTU KUTTA Ta 370pOB’S 0COOU MOB’sA3aHE 3 pealizalliero (PiKCOBaHOTO CTaHIAPTY

nokazyBaHHs. lleli cTammapT BuMarae 3M1MCHEHHS HHU3KHU 3aXOJIB 1 MPOBEICHHS
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npouecyanbHux 1. CTOCOBHO KOKHOiI OOCTaBMHM, IO MIAJIArae 0OOB’SI3KOBOMY
JIOKa3yBaHHIO Yy KPHUMIHAJIbHOMY IIPOBAKEHHI, MOTPIOHO MIAXOJUTH OCOOJHMBO
NUIBHO, 30KpEeMa B YaCTHUHI 30MpaHHsI TOKa3iB, iX MEPEBIPKU Ta OILIHKH.

TakuMm YHUHOM, 30CEPEIKYEMO yBary Ha OCOOJMBOCTAX JOKA3yBaHHS
BHHYBATOCTI OCOOM YM TPyNH 0CI0 y BUYMHEHHI 3J0YMHY MPOTU KUTTS Ta 30POB’S
0co0u, 0COOJIMBO 3 OTJISTY HA MIPUHIIMII TPE3yMITLIii HEBUHYBATOCTI.

3MICT NPUHILMITY MPe3yMIIli HEBHUHYBATOCTI Ta 3a0€3MEYEHHS JI0BEIEHOCTI
BUHH 0COOM BKJTFOYA€E B3a€EMOIIOB’si3aH1 1 B3aEMO3YMOBJIEH] enieMeHTH. OTHUM 3 HHUX
€ Cy0’eKT, J0 SKOIO 3aCTOCOBYETbCS MNPUHLUI NPE3yMILii HEBHUHYBATOCTI.
[lopiBHSIPHUN  aHAMI3  MDKHApPOJHO-TIPABOBUX, KOHCTUTYIIHHO-TIPABOBUX 1
KPUMIHAJIBHUX TPOLECYalbHUX ACMHEKTIB MPE3YyMILii HEBUHYBATOCTI JAEMOHCTPYE,
o B YKpaiHi el TPUHIMI MOIIUPIOETHCS Ha OUIBII IIMPOKE KOJO OCi0, HIXK IIe
nependadueHo Mi>KHAPOJIHUMH HOPMAaMHU.

3riiHO 3 HAI[IOHAJIBHUM 3aKOHOJIABCTBOM, MPE3yMIIlis HEBUHYBATOCTI i€
II0JI0 «OCOOM», SIKa BBAYKAETHCS HEBHUHYBATOIO, JIOKM ii BUHA HE OyJlie JOBE/ICHA B
YCTaHOBJICHOMY 3aKOHOM mopsiaky. Lle o3Havae, mo B YKpaiHi 3aXUCT MPE3yMITIIiT
HEBMHYBATOCTI HAJAETHCS HE JIUIIIE T1JO3PIOBAHUM YU OOBUHYBAYCHUM, aJI€ U 1HIIIUM
y4JacHUKaM mpoiiecy. /o Takux oci0 HajgexaTh:

—  CBIJKWU;

~ 0co0u, y MPUMIIIEHHAX SKUX MPOBOJATHCS OOIIYKH;

~  (pakTUYHO MIJO3PIOBAHI, SIK1 1€ HE HAOYJIM BIAMOBIHOTO MPOLIECYATBbHOTO
CTaTycy.

Tak, Mi>kHapoJHE 3aKOHOJABCTBO, 30KpeMa €BpoIelichbka KOHBEHIIS 3 TpaB
JIOAWHM, TPOTOJIONIYE, IO MPE3yMIIlisi HEBHHYBATOCTI TMOIIMPIOETHCS JIHIIE HA
oOBHHYBaueHHX. BoHa rapaHTye, 110 KOXHa o0coba, sika OOBHHYBAayyeThCS Y
BUMHEHHI 3JI0YMHY, BBAXKAEThCS HEBUHHOIO, MOKM ii BMHA He Oyje JIOBElICHA B
YCTaHOBJIEHOMY 3aKOHOM TOpAAKY. Lle OCHOBHMM TpUHUUN TPABOCYIISA, SKUH
rapanTye CIpaBeJIUBHI Tpoliec, e 0OBUHYBAYCHHS MMOBUHHO JOBECTH MPOBHHY, a
He 0OBHHYBAUY€HUI — CBOIO HEBUHYBATICTh [79].

Tak, €CIIJI B cBOiii mnpakTHill IIHCHO MIAKPECIIOE, MO0 TMPE3YMITIs
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HEBHMHYBATOCTI € HE JIMIIE MPOLECyalbHOIO FapaHTIELO, sika Mae 3a0e3MeuyBaTH MpaBa
OOBHMHYBAU€HHUX I 4aC KPUMIHAJIILHOTO PO3CIIIyBaHHS Ta CYJ0BOIO PO3IIILY, aje
i1 000B’A3KOBUM MPUHIIUIIOM JUIS BCIX OpPraHiB JEp>KaBHOI Biagu. Y crpaBi «AlieHe
ne Pidbemon mnporu @Dpanmiiy (1995 p.) cya 3a3HauuMB, M0 1E€W NPUHIIMI
NOIIMPIOETHCSI HA BCl €Tald KPUMIHAJIBHOTO TPOBAKEHHS, BKIIOYAIOUW il
IPAaBOOXOPOHHUX OpraHiB, a TakoX Mae OyTH [AOTpUMaHUN Yy OyIb-SIKOMY
MyOJIIYHOMY KOHTEKCTI, 1110 CTOCYEThCS OOBUHYBA4YEHOT0, 30KpeMa B MeJlia UM 1HIITUX
myOJIYHUX BUCIIOBITIOBAHHSX.

Tomy nepxaBu, B TOMY YHCII 4Ye€pe3 CYJOBI OpPraHU Ta IPABOOXOPOHIIIB,
3000B’s13aHI rapaHTyBaTH, 10 OOBMHYBadeHI HE OyAyTh BBaKATHCS BUHHUMHU IO
JIOBEJIEHHS X BUHHU B YCTAHOBJICHOMY NOPSAKY. Lle Takox BUMarae HajeXHOi yBaru
0 TOro, sIK iH(opmalis MNpo KpUMIHAJIbHE MPOBAKEHHS MOXKE BIUIMBATH Ha
pernyTaiiito ocoou [156].

BianoBinHO A0 NPUHUMITY NPE3yMIILi1 HEBUHYBATOCT1, 00OB’ 130K TOKa3yBaHHs
BUHYBATOCTI 0COOU Y BUMHEHHI1 3JIOYMHY MOKJIAJIA€THCA HA CTOPOHY OOBUHYBAUY€HHS,
TOOTO:

1. Crhigdyoro — sSkMil 31HMCHIOE JTIOCYJIOBE PO3CIiTyBaHHS, 30Mpae, TepeBipse
Ta OLIHIOE TOKAa3H.

2. Ilpokypopa — sikuMil MIATpUMYE Jep:KaBHE OOBHHYBAYEHHS B CYJll Ta Ma€
JIOBECTU BUHY OCOOM «1103a2 PO3YMHHUM CYMHIBOM).

3. ITlorepmnunoro — y Bumnankax, nependayenux KIIK Ykpainu, 3oxkpema koiu
MOBa e PO MpUBATHE OOBHMHYBAa4YCHHS (HAMPHUKIIAA, Y CIIpaBax Mpo 3JI0YUHH, SIKi
MOKYTh PO3IJIIAATHCS JIUIIIE 3a 3asBOI0 MoTepniyioro). Lle o3Hauae, 110 came cTopoHa
oOBMHYBaueHHs 3000B’si3aHa  HAJaTU JOCTaTHIO  KUIBKICTh  JIOKa3iB  JJIs
MIATBEP/PKCHHS]  BUHU  MIJ03pIOBaHOTO  abo  oOBuHYBaueHoro. BomHouac
OOBMHYBau€HUM HE 3000B’S3aHUM  JOBOAUTH CBOIO  HEBUHYBATICTh  abo
CIIPOCTOBYBATH JIOKa3H, 1110 HAJIAIOTHCS CTOPOHOIO OOBUHYBaueHHs [95].

[Ipe3ymriiisi HEBUHYBATOCTI Tiependavae, Mo ocoda He 3000B’s3aHA TOBOAUTH
CBOIO HEBUHYBATICTh, @ 000B 130K JI0Ka3yBaHHs MMOBHICTIO MOKJIAIA€ThCS HA CTOPOHY

oOBuHYBaueHHS. OCHOBHOIO METOI0 KPUMIHAIBHOTO MPOIECYyaTbHOTO JI0Ka3yBaHHS €
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BCTAHOBJICHHSI 00’ €KTUBHOI ICTMHM 4epe3 30MpaHHs Ta JOCIIIKEHHS JOCTOBIPHHUX
B1JIOMOCTEH 1110710 BUHYBATOCTI OCOOM Y BUMHEHHI 3JIOYHHY.

CrpocTyBaHHS TPE3YMINIi HEBHHYBATOCTI MOJKJIMBE BHUKIIOYHO IILISTXOM
MPOBE/ICHHSI BCEOIYHOT0, TOBHOTO Ta HEYNEPEIKEHOI0 JOCIIHKEHHS! BC1X 00CTaBUH
cupasu. Lle o3Havae, 10 Cy1 MOBUHEH OIIHIOBATH JI0KA3W HEYMEPEIKEHO, a Oy Ib-sIKi
CYMHIBH I10OJI0 BUHYBAaTOCTiI OCOOU TPAKTYIOThHCS Ha 11 KOPUCTb.

I[li 3aBmaHHA HaleXaTh JO0 KOMIETEHII Cy0’€KTIB  KPUMIHAIBHOL
MpoIlecyaabHOI MiSUTBHOCTI, SIKI 3000B’s13aHI 3a0e3meunT 00’ €KTUBHE Ta BCeOIUHE
JOCIIJKEHHsT 00cTaBuH crmpaBu. [lpuitHATe mpolecyaidbHe PpINICHHS Mae
IPYHTYBaTUCAd Ha HECIPOCTOBHHMX, JOCTaTHbO YITKUX 1 B3a€EMOIIOB’A3aHUX
BHCHOBKaX, 110 BIANOBIIal0Th KPUTEPIIO TOKA3yBAaHHS «I103a PO3YMHUM CYMHIBOM.
[le o3Hauae, 1m0 BCi HasBHI JOKa3W TMOBHHHI OYyTH Y3rOJDKEHHUMH, JIOTIYHO
MOB’SI3aHMMHM Ta TaKUMH, L0 BUKIIOYAIOTh OyAb-sKI OOIPYHTOBAaHI CYMHIBH Y
BUHYBATOCT1 ocodu [157].

Sxmo 3a3HayeHl O3HAKU BIJCYTHI, BCTAHOBUTH JOBEACHICTh BUHHU «I103a
pPO3yMHMM CYMHIBOM» HeMOXJMBO. lle o3Hauae, mo Oyab-fKi CyHNepedHOCTI,
HEJIOCTATHICTh a00 HEBU3HAYEHICTh JOKa3iB BHUKIIOYAIOTh MOKJIUBICTh yXBaJIGHHS
O0OBHHYBAJIBHOTO BHPOKY.

3a00poHa BHUKOPHUCTaHHS [I0Ka3iB, OTPUMAHMX HE3aKOHHUM MUISIXOM, 1
MPUMYIIEHb CIpsSMOBaHa Ha 3a0e3nedyeHHs OO0 €KTMBHOCTI Ta CIPaBEIJIMBOCTI
KpUMIHAJIbHOTO TipoBajkeHHs. lle o3Hadae, mo Oyap-AKi JOKa3u, OTPUMaHI 3
MOPYIICHHSIM 3aKOHY, HE MOXYTh OyTH TMOKJIaJeHI B OCHOBY OOBHHYBAa4Y€HHS YU
BUpPOKYy. Kpim Toro, mpumyiieHHs HE MOXYTh 3aMiHIOBaTU (DaKTUYHI JlaHi, IO
H1ATBEPAKYIOTh BUHYBATICTh OCOOH.

[li muckyciitHI acmeKTH CBiMYaTh MPO HASBHICTH MPABOBUX MPOTAJHH, SKi
MOXYTh HETAaTHBHO BIUIMBAaTH Ha TMPOICAYPY JOKAa3yBaHHSA Y KpHUMIiHAJIBHHX
MPOBAPKEHHAX. BiACYTHICTh YITKO pErjiaMeHTOBAaHUX NpoUeayp BHUTpeOyBaHHS
JIOKa3iB Ta iX MOMYCTUMOCTI CTBOPIOE PU3HMKH ISl 00 €KTUBHOTO PO3TISAY CIpPABH.
AHANOTIYHO, HEJOCTATHSI YpPEryJlbOBAaHICTh MPUUHATTA peueld 1 JTOKYMEHTIB Ha

MMOYaTKOBUX CTallax JOCYyI0BOIO pOSCJ’IiI[YBaHHH MOIXKC CIIPUYHMHUTH HpO6JIeMI/I 3
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dikcalier0 Ta TOAAIBIIMM BUKOPUCTAHHSIM TakuWxX Joka3iB. lle Bka3zye Ha
HEOOXIJHICTh YJIOCKOHAJICHHS KPUMIHAIBHOTO TMPOIECYaTbHOTO 3aKOHOaBCTBA
3a]171s1 3a0€3MEeUCHHS CIIPaBEIIIMBOTO CymourHCTBA [115].

Ile cBimuuTH MpPO TE, IO CYAd Ha HAIIOHAIHLHOMY PIBHI YCBIJIOMIIIOIOTH
BaXIUBICTh TOTPUMAHHS MPE3yMIILIi HEBUHYBATOCTI Ta HAMararoTbcs 3a0e3MeunTH 1l
peainizaiio. BongHodac, HasBHICTh MOPYIIEHb Y MPAaBO3aCTOCOBHIM MPAKTHUIll BKa3ye
Ha HEOOXIJTHICTh YJJOCKOHAJICHHSI KPUMIHAJIBLHOTO MPOIIECYaJbHOTO IMpaBa, 30KpemMa,
MIOJI0 TapaHTyBaHHS  HAJEKHOTO JOKadyBaHHS BuUHU. Okpemi  BHIAJIKU
BUIPABIyBaJbHUX BHPOKIB, 3aCHOBAHUX Ha HEJAOTPUMAHHI I[HOTO MPHUHIIUITY,
MIJKPECTIOITh aKTYallbHICTh MpoOJeMHu Ta MOTpedy B CUCTEMHUX 3MIHAX Yy
mpaBo3acTocyBaHHiI [ 165].

Take yrounenns 4. 1 cr. 2 KK Vkpainu niakpecitoe He0OX1IHICTb HE TPOCTO
dopMallbHOI ~ HAsBHOCTI  CKJIaJly KpHUMIH&JIBHOIO MPAaBONOPYIIEHHS, a U
MIITBEP/PKCHHS] MOT0 HAJICKHUMHU Ta JOCTOBIPHUMHM Aokazamu. lle y3romxyerbcs 3
MPUHITMIIOM TPE3YMIIIi HEBHHYBATOCTI Ta BHUMOTOIO JOBEICHHS BHHH «I103a
pPO3YMHUM CyMHIBOM». BogHOUAaC Taka Mpomo3uilis MOXe BUKIUKATH JTUCKYCIT 100
3MIHM KOHIICMIII TMiJICTaB KPUMIHAJIBHOT BIAMOBIIAIBHOCTI, OCKUIBKH (DaKTUIHO
3MIILYETHCS AKIIEHT 13 camMoi MOJii TPaBONOPYIIEHHS Ha MPOLIEC HOTO JOBEACHHS.

L1 1B1 OOCTAaBUHHU € KIIFOUOBHMHM €JIEMEHTAMH MPOLECY JT0Ka3yBaHHs, OCKLIBKH
BCTAHOBJICHHSI Cy0’€KTa 3JI04MHY 0O€3 JOBEJCHHS WOro BHHYBATOCTI HE MOXE OyTu
MIJICTAaBO0 IS KPUMIHAJIBHOI BIAMNOBIAQIBHOCTI. BomHouac miATBEpIKEHHS
BUHYBAaTOCTI 0€3 TO4HOi iAeHTHdIKaImii ocoOu, sfKa BUYMHUIA 3J0YMH, TaKOXK €
HepocTaTHIM. lle o3Hauae, 10 [OKa3yBaHHS Ma€ OXOIUIIOBAaTH BECh KOMILIEKC
(bakTUYHUX JaHUX, K1 0€33alepedyHo JOBOJATH MPUUYETHICTh KOHKPETHOI 0COOM 10
37I0YMHY Ta il BUHY, BIAMOBIIHO MO MPHUHIMILY 1032 PO3yMHHM CyMHIBOM» [204,
c.31].

JlokazyBaHHsS y KpUMIHAJbHUX CIpaBax MOBUHHO BiIOyBaTUCh Yy MexkKax
3aKOHYy, 30KpeMa BCl JOKa3M IOBHHHI OyTW 310paHi 3aKOHHUM NUIAXOM, 0e€3
nopyiieHb mnpap JoauHu. [lporec mMae OyTu 00’€KTUBHUM, HEYNEPEIHKEHHUM 1

BCEOIYHUM, 30KpeMa Tsrap JIOKa3yBaHHS JIeKHUTb Ha OOBUHYBAau€HHI, a
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OOBMHYBau€HUM HE 3000B’s3aHUN JOBOJUTH CBOK HEBHMHYBATICTh. Bcei pimeHHs
MOBUHHI 0a3yBaTHCs Ha JIOCTATHIX 1 YITKUX JI0Ka3ax, 10 HE BUKJIMKAIOTh PO3YMHOIO
CYMHIBY, 0€3 MpHIylIeHb. TakoX, 0COOIMBY yBary CiiJl IPUIUISATH JOMYCTHMOCTI
JI0Ka31B, BHUKJIIOYAIOUM Oyab-gKl JOKa3u, OTPUMAaHI HE3aKOHHUM MLUISIXOM Y 3
MNOPYIICHHSM TPOIECYaTbHIUX HOPM.

Jlokas3u, siki 310paHi IJsl MIATBEPKEHHS BUHU OCOOM y BUYMHEHHI 3J0YHHY
IIPOTH JKUTTS Ta 340pOB’s1 0COOM, MOBUHHI BKJIKOYATH HE JIMILIE OOCTaBUHU, BU3HAUEHI
ct. 91 KIIK VYkpainu, a i OXOIUTIOBaTH OCOOJIMBOCTI MEXaHI3My KpHUMiHaJbHO-
IPOTUIPABHOI JisIbHOCTI. Lle cTocyeThes, 30kpemMa, BUMHEHHS /11, sIKI IPU3BEIHU 10
CMEpTI YU TUIECHUX YIIKOKEHb, a TAaKOX /10 JOMAIIHbOTO HACUJIIBCTBA, 1 TOBUHHO
3aCBIAYYBAaTH HAsBHICTh MPUYMHHO-HACIIAKOBOTO 3B 3Ky MI)K BUMHEHUMU JIISIMU Ta
3aBJIaHOIO IIKOJIOI0 JKUTTIO Ta 370POB 10 MOTEPIILIOrO.

3Bakaroud Ha Te, IO 3JIOYMHH MPOTH KUTTS Ta 30pOB’S 0COOM BKIIIOYAIOTH
PI3HOMaHITHI JisIHHS, IO MOXYTh OyTH CKO€HI SIK YMUCHO, TaK 1 3 HEOOEpPEXKHOCTI,
HEOOX1IHO TaKOX JOKa3yBaTH yMmMucesn ocobu. BoaHouac, y IIbOMy KOHTEKCTI He
JIOLITEHO OINUPATHCS JIUIIE HA OCOOUCTY TMO3HUIIII0 TiA03PIOBAHOTO IOJI0 BU3HAHHSA
CBO€ET BUHU, OCKUTBKH 1€ HE € IOCTAaTHIM JJI1 BU3HAYEHHS HASBHOCTI YMUCITY.

Jlokazu BUHM 0COOH, SIK OKPEMO, TaK 1 B CyKyIHOCTI, TOBUHHI OyTH 310paHi 3
JOTPUMAHHIM BUMOT €BpOMEHCHKOT KOHBEHIII MPO 3aXWCT TMpaB JIOAMHH,
3a0e3Ieuyoun MpaBo 0coOr Ha 3axucT. BoHM He MOBMHHI MicTUTH a00 BKa3yBaTH Ha
00CTaBHHM, K1 MOKYTh CTABUTH M1 CYMHIB 1X Ha/IIHICTb.

Hemnpunyctumo 3milicHioBaTd ciiayl (po3mIykoBi) Aii, M0 MependadarTh
BTpY4YaHHs y (Di3UUHY LUTICHICTH OCOOM, 32 Y4YacTIO CBIJKIB a00 OyIb-SKUX I1HIIUX
0ci0, SIKI ONUHWIMCS B MeXax KpPHUMIHAJIBHOTO TPOBAHKEHHS. 3a00pOHSIETHCS
3aJyyaTH TIJ03PIOBAHOTO 7O CIIAYOTO EKCIEPUMEHTYy ©0e€3 MONepeaHbOro
pO3’siCHEHHS oMY MpaBa Ha BIJIMOBY B1Jl y4acTi B LM ciiauiil (po3UIyKoBii) aii.

VYci onutyBaHHA 13 BUKOPUCTaHHSM ToJiirpada, BKJIIOYAIOYM MPOBEACHHS
TICUXOJIOTIYHOT €KCIEPTH3HU, € KaTeTOPUYHO HEMPUITYCTUMHUMH 3a Y4acTIO 0ci0, siKi
MalTh PO3JaAu TCUXIKM Ta TMOBEAIHKH, a TaKOX O0€3 HasgBHOCTI iX MHUCHBMOBOL

JOOPOBUIBHOT 3T0JIH.
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[Ipu3HaueHHs CyAOBO-IICUXIATPUYHOI E€KCIEPTU3H CTOCOBHO I11103PIOBAHOTO
0€3 HassBHOCTI MEJMYHMX IMOKA3HMKIB, MIATBEPHKECHUX MEIUYHOIO JTOKYMEHTAIlIEI0
a00 (hakTamMu SBHO HeaIEeKBATHOI MOBEMIHKH, MOXKE PO3TIISIIATHUCS SIK MOCSATaHHS Ha
MPE3yMIIIII0 TICUXIYHOTO 370poB’st ocobu [216]. 3acBiqueHHs (HaKTy CHCTEMHOCTI
Ji# T1703pIoBaHOro (0OBHHYBAaYEHOI0) Y 3JI0UMHAX, epeadadeHux cr.cT. 116, 126-1
KK VYkpainu, Bumarae 30upanHs A0Ka3iB y BIAMOBIAHIN MpolecyanbHii GopMi, mpu
bOMY T[OKa3aHHA [OTEPHUIOr0 HE € €IUHUM JDKEpeJIOM TaKuX JIOKa3iB.
Jloka3yBaHHIO U OIIHII Y 37I0YMHAX MPOTH KUTTA Ta 3J0POB’S MIANSATAIOTH HACHIIKU
KPUMIHAJIBHO TMPOTUIIPABHOI [ISJILHOCTI BUHHOI 0COOM, 30KpeMa B KOHTEKCTI
3aBJIaHHS MOPAJIBHOI IIKOIU OTEPIILIIOMY.

OTxe, HaleXHA periamMeHTalis Mpoueayp 30MpaHHs IOKa31B 1 JOTPUMAHHA
MPUHITUIIB JIOMYCTUMOCTI € BaKJIMBUMH yMOBaMH JUJIsi 3a0e3nedeHHs] e€PEeKTUBHOI
peanizallii mpaBa Ha CHOpaBEUIMBUNA CyA. BupimeHHs UX NUTaHb O€3MOCepeaHBO
MOB’SI3aHE 3 YTBEP/UKCHHSAM IPE3yMIIii HEBHHYBATOCTI, SKa € OCHOBOIIOJIOKHUM
MPUHITUTIOM KPUMIHATBHOTO MPOBAKEHHS.

JlokazyBaHHSI y 3JIOYMHAX MPOTH KHUTTS Ta 3J0POB’SI 0COOM BUMAarae 30upaHHs
JTIOKa31B TaKUM YUHOM, 100 >KOJHUM YMHOM HE BHUHUKAJIO CYMHIBIB y MOPYIICHHI
MPE3yMIIii HEBUHYBATOCTI OCOOM MPHU TX KPUTHUUHIHN OLIIHIII.

VYpaxoByroun 1€, 0 KOHIENTyaJlbHUX TIPAaBWJI TIPAKTUYHOI peajizamii
JUSTTBHOCTI IIOJI0 JIOKAa3yBaHHS y 3JI0YMHAX MPOTHU JKHUTTS Ta 3A0pPOB’S ocobu
BIJIHECEHO Taki 3acaau: 1) mokas3u, 310paHi AJis MiATBEPKEHHS BUHU 0COOU, TTOBUHHI
CTOCYBAaTHUCS Ta 3aCBIIUyBaTH OCOOJUBOCTI MEXaHI3My KPHUMIHAJIbHO-IIPOTUIIPABHOI
JUSITEHOCTI, 30KpeMa, 1010 CIIPUYUHEHHSI CMEPTI, 3aMOISTHHS TIIECHUX YITKO/DKCHD,
T, MO € CKJIAJOBUMH JIOMAIIHHOTO HACWJIBCTBA, a TAKOXX JIOBOAUTH HAsSBHICTH
MPUYUHHO-HACTIIKOBOTO 3B’ 513Ky M1k IIUMHU JIisIMU Ta CIIPUIMHEHHSM KON KUTTIO
1 3JJ0pOB’10 MOTEPITJIOI 0COOU; 2) HEOOXITHO PETENIbHO J0Ka3yBaTH YMHCENT 0co0H, 1
HE CJI1J1 OOMEXXYBaTHUCS JIUIIE OCOOMCTOI0 MO3UIIEIO MiI03PIOBAHOTO MO0 BU3HAHHS
CBO€1 BHMHU; 3) JI0Ka3u BMHU OCOOM, SIK OKPEMO, TaK 1 B CYKYNHOCTI, MalOTb OyTH
310paHi BIJIMOBIAHO 10 HOpM €BpOMNEHCHhKOI KOHBEHIIT MPO 3aXUCT MpaB JIIOJAUHH, 3

JOTPUMAHHSIM TpaBa 0coOM Ha 3axWCT 1 0e3 3a3Ha4eHHS OOCTaBUH, IO MOXKYTb
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CBIIYMTU MPO HEHAMIMHICTh peaiizallli Mporo npansa; 4) ciiaul (po3uIyKoBi) aii, o
OB’ s13aH1 3 BTPYYaHHsAM Yy (I3UYHY IUTICHICTh OCOOW, HE MOBUHHI MPOBOJUTUCH 32
y4acTi0O CBiAKIB a00 I1HMIMX OCi0, [0 OMMHUIUCS B paMKaX KpUMIHAJIbHOTO

IMIPOBA/I’KCHHI.

1.4 Cy0’ekTHBHA CTOpPOHA SIK €JEeMEHT MpeaMeTa [I0KA3YBAHHH Y

KPUMiHAJBHUX NPABONOPYLIEHHAX MPOTH KUTTH Ta 310POB’S 0CO0HU

['omoBHY MeTy JOKa3yBaHHS TakKOXX BHU3HAUYAIOTh SIK  «IICPEBEICHHI
HEOUEBHUHOTO (HEBIOMOI MOJI1) B OYEBUIHE, IIUIIXOM JIOTPUMAaHHS Mepea0adeHoro
3aKOHOM TopAnKy» [20, c. 75-76]. Binrak, oco0IMBY CKJIAIHICTh Y TaKiid A1SUIbHOCTI
CTAaHOBHUTH ITi3HAHHS Ta JIOKAa3yBaHHS CyO €KTUBHOI CTOPOHU Y 3JI0YMHAX TPOTH
JKUTTS Ta 370pOB’ S 0OCOOMH.

Bueni Ta mpakTuKd, SK MPaBWIoO, MOB’A3yIOTh CYO’€KTHBHY CTOPOHY 3i
BCTAHOBJICHHSIM MOTHBIB YUYWHEHHS 3JIOYMHY, a BUHYBaTICTh OCOOM BCTaHOBJIOIOTH
Ha MiJCTaBl KOMIUIEKCHOI OIIIHKK 310paHuX AokasiB. PazoM i3 1muM, JOKTPUHOIO
KPUMIHAJIBHOTO TIpaBa BH3HAYCHO, MO Cy0 €KTUBHA CTOPOHA 3JIOYMHY BimoOpakae
BHYTpIIIHE TICUXIYHE CTaBJICHHS BHUHHOI OCOOM JO BUMHEHOTO [isSIHHA Ta HOTO
HachigkiB [120, c. 49]. BoHa mae BIJHOCHY CaMOCTIWHICTh, OCKUIbKH (DOpMYE,
CIPSIMOBYE Ta PEryJIIO€ 00’€KTUBHY CTOPOHY 370unMHY. OCHOBHUMHU HOPUIUYHUMU
O3HAKaMH Cy0’€KTUBHOI CTOPOHH € (popMa BUHU, MOTHB Ta META.

Cy0’exkTuBHa CcTOpOHa OyIb-SKOi MpaBOBOI KaTeropii sBisge cobOOw ii
BHYTPIIIHIN aCTEKT, 10 OXOTUTIOE TICHXIYHI MPOIIECH, K1 BITOYBAIOTHCS Y CBIIOMOCTI
oco0u Ta B1I0OpakaloTh ii CTaBJEHHS — K CBIJJOME, TaK 1 BOJIbOBE — JI0 TMEBHOI
TISUIBHOCT1, SIKY BOHa 3/1MCHIOE, a TaKOX JI0 HACHIJKIB Ili€l misuibHOCTI. Taki
MICUXIYHI TPOIECH 3aBXIU, Y Tid uM iHIINA (opmi Ta CTyINEHl, TPOSBISIOTHCS
Ha30BHI. biiblie Toro, caMe 1i MpoIEecH BIAITPAIOTh KIOYOBY pOjib Yy PO3yMiHHI Ta

MOSICHEHH] PI3HOMaHITHUX MPAaBOBUX ABHIII 1 miporieciB [20, c. 107].
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VY YoMy mnonsira€e CyTHICTh OIIIHKMA JoKa3yBaHHs? Ha nHamy aymky, npu
OIIIHIOBAHHI K BJIACHOI IPOIIECYAIbHOI MISUIBHOCTI 3 JIOKa3yBaHHS, TakK 1 JisSJILHOCTI
IHIIUX YYaCHHMKIB KPUMIHAJIBHOTO TPOBAKEHHS, KIIOYOBUMU KPUTEPIAMHU €
HaJIeXKHICTh, TOMYCTUMICTh, IOCTATHICTh, 3HAUYIIICTh 1 JIOCTOBIpHICTh. BogHouac i
KpUTEpii MarOTh MIMPIINE 3HAYCHHS, HDK y 3araJbHOBKHBAHOMY ITIIXO[I, /1€ BOHH
CTOCYIOTBCSI BUKITIIOYHO OIIHKH JI0Ka3iB.

Tak, OIliHKa HaJIeKHOCTI JOKa3yBaHHs mepeadadae aHajli3 TOro, HACKUIbKU
MpaBoBa TO3MIlS CTOPOHH  CIIBBITHOCUTBCA 3 OOCTaBHHAMH  BYHMHEHOTO
KPUMIHAJIBHOTO TPaBOMOPYIICHHS, [0 CTaHOBJATh NPEIMET KPUMIHAIBHOTO
MPOLIECYaTbHOTO JTIOKa3yBaHHS. Y 1bOMY KOHTEKCTI HEOOXIJHO TaKOX OIIHUTHU BCI
CKJIaJI0B1 TPaBOBOI MO3MIIIli: BACYHYTI BepcCli, BAKOPUCTAaHy JI0Ka30BY 0a3y, MiIX1j 10
OIIIHKHU SIK BJIACHUX JIOKAa31B, TaK 1 JOKa3yBaHHS 1HIIUX y4YacHUKIB mporecy. Oxpim
TOTO, CiJ OpaT JO0 yBaru XapakTEPUCTHKUA CyO’ €KTHBHOI CTOPOHHU JOKA3yBaHHS,
30KpeMa METy Ta MOTHB i cy0’ekTa, sKi Oe3locepeaHhO BIUIMBAIOTH Ha
dbopMyBaHHs Ta peatizallilo Horo mpaBoOBOi MO3UILI.

Buna € ximo4oBOO Ta OOOB’SI3KOBOIO XapaKTEPUCTUKOIO CyO’€KTHBHOI
CTOPOHM 3JI0YMHY. BoHa mposBise€TbCst yepe3 00’ €KTUBHI O3HAKH, IO BHU3HAYAIOTH
00’€KT, TpeaMeT 1 00 €KTHUBHY CTOPOHY 3J04MHY. AOCTpakTHa BHHA, sIKa HE
MOB’5I3aHa 3 KOHKPETHHM CYCIUIBHO HEOE3MEeYHUM [ISHHSIM, HE MOXXE ICHYBaTH.
Buna Bupakae TCHXIYHMM 3B’SI30K MDK OCO0O0, SKa BUYMHIJIA 3JIOYMH, 1 11
nisHHSM [173, c. 415].

OriHIOBaHHS JOMyCTUMOCTI JIOKa3yBaHHSI Tiependadyae TMepeBipKy Horo
IIPaBOMIPHOCTI, TOOTO BIJAMOBIIHOCTI BCTAHOBJICHHM IIPAaBOBUM Ta COIliaJbHUM
HOpMaM, SIKI PEryJIIOIOTh MOPSAOK 3MIMCHEHHsS npouecyanbHux naid. Ilpu mpomy
HacaMmriepes; HEoOXiTHO TpoaHaIi3yBaTH OCHOBHI XapaKTEPUCTHUKUA OO0’ €KTUBHOI
CTOPOHHU KPHMIHAJIBHOTO MPOIIECYaTbHOTO JTOKa3yBaHHs, IO CKJIAIal0Th HOTO 3MICT,
TOTO, CJiJ] ypaxoByBaTH ¥ IHII CKJIaJ0BI OO ’€KTUBHOI CTOPOHHM JOKAa3yBaHHSI,
30KpeMa: Miclie, 4ac, yMOBH, CIocoOM Ta 3aco0u, 3a JIOMOMOIOK SIKUX BOHO

311HCHIOETHCS.
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3HAYYIIICTh JIOKa3yBaHHS TOJSITA€ B MOr0 I[IHHOCTI, TMEPEKOHJMBOCTI Ta
BIJTMBOBOCTI JUIsl KOHKPETHOTO KPUMIHAJIBLHOTO MpoBakeHHd. [Ipu 11boMy OCHOBHa
yBara 30Cepe/Ky€eThCsl Ha OIHIN PEe3yJIbTaTiB JOKa3yBaHHS, MPOTE 11€ HE BUKIIOYAE
MOXJIMBOCTI aHaJI13y OKpEMHUX KOMITIOHEHTIB IIPaBOBOI MO3HUIIIT Cy0’ €KTa JOKa3yBaHHS
me ma dJac il QopmyBaHHA. 30KpeMa, MOXKE OIIHIOBATHCS OOIPYHTOBAHICTH
BHUCYHYTOI TE3W, BaroMmicTh JOKa30BOi 0a3W, sKa MIATPUMYE IMO3UII0 Cy0’ €KTa
(HaBITH SIKIIIO YacTHHA ITi€i 0a3u He Oyyia BKJIIOUCHA N0 (IHAIBHOTO Pe3yJbTaTy
JIOKa3yBaHHS), a TAaKOXX BAXJIMBICTh OIIIHKKA SK BIACHOTO OKa3yBaHHS, TaK 1
JTIOKa3yBaHHS 1HIIMX YYaCHUKIB MPOIIECY.

Mera noka3yBaHHS, Ha Hally JYMKY, MOJISITA€ y BCTAHOBIIEHHI 00’ €KTUBHOI Ta
JIOCTOBIPHO1 ICTUHU PO TMOJIK0 KPUMIHAJIBHOTO MpaBonopyweHHs. BogHouac ciin
3BaXaTH, WI0 PO3YMIHHS ICTUHHU, SIK METH KPUMIHAIBHOTO TIPOIECyaTbHOTO
JIOKa3yBaHHsI, TAKOXX PO3YMIIOTh SIK KaTEropito, 110 € 1HAUBITYAIHHOIO JJIsI KOKHOTO
Moro cy0’exra [20, c. 151].

Busznayatoun 0co01uMBOCTI Cy0’€KTMBHOI CTOPOHHM SK CKJIQJIOBOT MpPEIMETY
JOKa3yBaHHS, (opMa BHHHM BHU3HAYAETHCSA KPHUMIHAIBHUM 3aKOHOJABCTBOM SIK
MOEHAHHS TIEBHUX O3HAK CBIJIOMOCTI Ta BOJI OCOOM, IO BYWHSIE CYCIIHHO
HeOe3neyHe naisHHA. lle moenaHaHHs BimoOpakae TMCUXIYHE CTaBJIEHHS OCOOM J0
JISHHS Ta MOro HacHiAKiB. 3aKOHOJABCTBO YKpaiHW nependayae ABI (GOpMU BUHMU:
ymucen (MpsSaMuil 1 HEpAMHU) Ta HEOOEPEKHICTH (3MIOYMHHA HEI0ATICTh 1 3I0YMHHA
CaMOBIIEBHEHICTh) [91].

[lin ywac mokasyBaHHS Cy0 €KTMBHOI CTOPOHHM 3JIOYMHIB MPOTHU JKUTTA Ta
3I0pOB’sl OCOOM, CIIJI MIAXOJUTH KOMIUIEKCHO A0 JOCIIHDKEHHS BCI€ET CYKYMHOCTI
oOctaBuH cnpaBu. Lle 1 BpaxyBaHHS OOCTaHOBKY 3JI0YMHY, CIOCOOY BUYMHEHHS,
3aCTOCOBAaHUX 3HAPsAbL 1 3aC001B, KITBKICTh, XapakTep 1 JIOKaJi3allilo MOpaHEeHb Ta
IHIIMX TIIECHUX YIIKOJKEHb, MPUYUH MPUIIUHEHHS MPOTUIPABHUX MAiil, TOBEIIHKY
BUHHOIO Ta MOTEPIUIOro, L0 NepeayBaja IMOAll, OCOOJIMBOCTI PO3BUTKY IXHIX
B3aemMoBigHOCHH. CyKyIlHa OIlIHKA BKa3aHUX OOCTaBWH 1 YUHHUKIB JI03BOJISIE HAIATU
noaii BIpHY mpaBoBy KkBaiidikamito. Hampuknaa, noBeAeHHS MOSBU KOPUCIHUBOIO

YMUCITY 10 MOMEHTY BUYMHEHHSI BOUBCTBA CBITYUTH MPO MOIIIBHICTh KBamiikarii mii



70
0co0M 3a 03HAKaMU BUYMHEHHS| YMHCHOTO BOMBCTBA 3 KOPUCIMBUX MOTHUBIB. SKIIO
TaKul yMHCE BUHHUK TICJIS, TO BXKE CJIiJ OyJe Ka3aTd Mpo YMHCHE BOMBCTBO (4. 1
ct. 115 KK Ykpainu — 3a BiICYTHOCTI 1HIIUX OOTSKYIOUMX OOCTABHH) Ta BUMHEHHS
KpaJabKKu. Taki CKiIagHl HIOAHCH MIJJIATAlOTh PETENbHIA OIIHII Ta JOKa3yBaHHIO,
a/pke yCBIAOMJIEHHS OCO00I0 MOXIIMBOCTI MPUTATHEHHA 11 [0 KPUMiHAIBHOT
BIJIMOBIIATLHOCTI 32  (PAaKTOM yYMHEHHS OUIBII  TSHKKOTO  KPUMIHAIBHOTO
MPaBOMOPYIICHHS, AK TMPaBWIO, aKTyamidye Juisi Hei OakaHHS MaHIIyJIloBaTU
OKpPEMUMH JaHWMH, IO CTOCYIOTbCA TOJIi KPUMIHAIBHOTO MPABOMOPYIICHHS.
Boaxouac 1 3aBIaHHSAM KpUMIHAJIBHOTO MpaBa, 1 KPUMIHAIBHOTO TMPOBAHKEHHS €
MPUTSATHEHHS] 0COOM J0 BIAMOBIAANBLHOCTI B Mipy ii BUHM. TOX HEXTyBaTH TaKuM
BOXUJIMBUM 3aBIaHHs, AK 3a0€3MEUYECHHS MMOBHOTO, IIBUIKOTO Ta HEYNEPEIHKEHOTO
PO3CIiTyBaHHs MPOCTO HEIOIMYCTUMO.

CknamHICTh JOKa3yBaHHS CyO’€KTMBHOI CTOPOHM IIOJISITa€ B TOMY, IO ii
3MICTOBHI CKJIaI0B1 MOB’sI3aH1 3 0CO0010, 0COOIMBOCTSAMHU CIIPUNHATTS HEIO OOCTAaBUH
JIHACHOCTI Ta iX BIATBOPEHHSM 3 OTJISAYy Ha YMOBUBOAHM, ynepemxeHHs. OnHak He
MO’KHA HE TIOTOJUTHCS 3 TIO3UIIIEI0, 1[0 MMOHATTS BUHU Ta BUHYBATOCTI MAlOTh CYTT€BI
BIIMIHHOCTI. BrHa € 00’€KTHBHOIO HOPUINYHOIO KATETOPi€r0, SKa € YacCTHHOIO
IpeMeTa 10Ka3yBaHHS B KPUMIHAILHOMY MPOLEC], TOA1 SIK BUHYBATICTh BlAOOpakae
€MOIIIifHE CTaBJIEHHd OCOOM [0 CBOrO BYMHKY, BKJIIOYAOYM OCYJl CBOIX
MPOTUIIPABHUX Miii. BuHA HEpO3pUBHO MOB’s3aHa 3 OCYJIHICTIO, 5IKa, CBOEIO YEPTOIO,
IPYHTYETHCSI Ha aJIeKBATHOCTI MOBEIIHKKM 0coOu. HeBuHyBaTICTh, Ha BIAMIHY BiJ
BUHH, PO3IJIAJIAETHCS HE JIMIIE Yepe3 MpOIeC TOKa3yBaHHs, a i uepe3 Mpe3yMIILIo,
3a AKOI 0c00a BBaKA€TbCA HEBHHYBAaTOIO J0 MOMEHTY JOBEIEHHS il BUHH Y
KOHKPETHOMY 3710uMHi. BoHa Mae BTOpPMHHUHN XapaKTep, OCKIIBKH BCTAHOBIIIOETHCS
MICTIsl OIIHKM BUHHM B MeXaX KPUMIHAJIBHOTO Tporiecy. HeBuHyBaTicTh MOXEe Matu
MaTepianbHUl XapakTep (IPYHTYEThCS Ha IMOJOXKEHHSAX KPUMIHAIBHOTO IMpaBa) abo
dbopmanpHuii (MOB’sI3aHUM 13 MpOIeCyaTbHUMH aclieKTaMH, KOJIM BUHA HE JOBEJCHA
HaJIC)KHUMH 1 JIOCTOBIPHUMH JI0Ka3aMu). MOTHB 1 MeTa, K CKJIaJIOBI Cy0’ €KTUBHOI
CTOPOHU 3JIOYMHY, MArOTh 3HA4YeHHs I KBajidikamii miii ocobu, ojHaK ix

BCTAHOBJICHHS HE HAJICKUTH JI0 TMEepIIoueproBux 3axois [211].
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[IponecyanbHi pKkepena 10Ka3iB € HOPMAaTUBHO BU3HAYEHUMHU, SIK 1 MpoLieypa
ix orpumanHs. Toxx 0e3yMOBHO caMe€ BOHHM MalOTh MOKJIaJaTHCS 1 B JOKa3yBaHHS
Cy0’€KTHBHOI CTOPOHU y 3JI0YMHAX MMPOTH KUTTA Ta 3I0POB’ S OCOOU.

Ha mingcraBi y3araJbHEHHS CIIIY0i Ta CYJOBOI MPAKTUKH PO3CIITyBaHHS
3JIOYHMHIB MPOTH KUTTS Ta 37A0POB’ST 0COOM 1 y3arajJbHEHHS TMOJIOKEHb TCOPETUIHHIX
HaIpaIfoBaHbh YYCHHUX, TIOXOJUMO BHCHOBKY, ITI0 JIOKa3yBaHHS O3HAK Cy0’ €KTHBHOI
CTOPOHU MOX€ B1JIOYBaTHCS Ha MiJCTaBl: BUCHOBKY €KCIIepTa 0COOM, CKIaJCHOTO 3a
pe3ynbTaTaMu TPOBEICHHS CYyIOBO-TICUXIaTPUYHUX 1 TICHXOJIOTIYHUX EKCIIePTHU3;
BUCHOBKAMHU KOMILUICKCHUX EKCIIEPTH3; OI[IHKKM PEUYOBHX JOKa3iB 1 JOKYMEHTIB, Y
TOMY 4HCIl ()OTO3HIMKIB 1 BiFI€0O3aIlMCIB, HA IIJICTaBl OIIHKH IHIIUX 00’ €KTHBHHUX
nanux tomo [168, c. 754-755].

3JI0YMHU TIPOTH >KUTTSA Ta 3J0POB’ST 0COOM OXOIUTIOIOTH ITITy HHU3KY CKJIafiB
KPUMIHAJIBHUX TPaBONOPYLIEHb, 2 TOMY BUPOOJEHHS YHI(IKOBAHOI MOJEN! OO
JIOKa3yBaHHS CyO’€KTHBHOI CTOPOHU CKJAQy [HMX KPHUMIHAJIBHHUX IPABOMOPYIICHb
Ma€ CTaTd MPEIMETOM KOMIUIEKCHOTO JOCiikeHHd. BoaHowac chopmynboBaHi
pEeKOMEHJalli MarTh OXOIUIIOBATH HE TUIBKM BepOanbHl Aii, aje W 1HIN
mpolecyainbHl 3axoAu, TnependadeHl YWHHUM KPUMIHAJIBHUM MPOIECYaJTbHUM
3aKOHOJABCTBOM, Y TOMY YHCJI Ti, 110 MOB’s3aHI 13 BUKOPUCTAHHSM CIELI1IbHUX

3HAHb 0013HAHUX OCI0.

BucnoBku 10 posaiay 1

3’sCOBaHO, 10 Cy4YaCHUW CTaH HAyKOBOTO OIpAIOBaHHSA TMpoOJIeM
JIOKa3yBaHHS CTOPOHOIO OOBHMHYBAYEHHS Yy KPUMIHAJIBHUX TMPOBAKEHHSAX II0J0
3JIOYMHIB TPOTH SKUTTS Ta 3J0POB’Sl OCOOM HE XapaKTepU3YEThCA HASBHICTIO
KOMITJIEKCHIX MOHOTpapiyHuX JoCHiKeHb. OKpemi acmeKkTH JOKa3yBaHHS Y
3JIOYMHAX MPOTHU KUTTSA 1 3J0POB’ST 0COOM PO3IIIAIAIMCS TOTENep MEePEBAKHO M1 Yac

JOCIIJKEHHSI ~ KPUMIHAJIBHO-TIPABOBOI Ta  KPUMIHATICTHYHOT XapaKTEPUCTUKH
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OKpeMHUX 3JIOYMHIB JOCH)KyBaHOi Hamu Tpynu. Ilpore 1e He 3abe3neuye
JIOCTAaTHHOTO PIBHSA TEOPETUYHOrO, MPAaBOBOrO W MPAKTHYHOIO OOIPYHTYBaHHSA
TISITTEHOCTI TIOB’SI3aHO1 13 IOKa3yBaHHSAM Ta 13 3a0€3MEUYCHHSI CYJIOBOTO PO3TILY. Y
3B’S3KYy 3 IIMM 3aBJaHHA 100 IPYHTOBHOTO JOCHI/PKEHHS MpoOieMaTHKU
JIOKa3yBaHHSI Ta CYJOBOTO pO3MJBIAY B MeXaxX IN€l KaTeropii KpUMIHATBHUX
MPaBOIOPYIIECHb BXKE TPUBAJIHI Yyac MOTPeOyBaio BUPILICHHS.

Haronomieno, mo croinbHUM pojoBUii 00’€KT cTaB 00’ €IHYIOUMM (paKTOpom
KPUMIHAIBHUX MPABOMOPYIIEHb MPOTH JKHUTTA 1 3J0pOB’S JIOAWHHM, BOAHOYAC,
cnenudika BUJIOBUX OO €KTIB IUX KPUMIHAJIBLHUX TIPABOMOPYIIEHb CTBOPIOE
nepeayMOBH JIJIs IOJIUTY 1X Ha AB1 KaTeropii: 1) Ti, 110 CpsiMOBaH1 Ha 3aXUCT KUTTS;
2) moB’sA3aHl1 3 3aXMCTOM 3/10pOB’s ocoou. Ha mizcTaBi y3arajibHEHHS O3HAK 3JI0YHHIB
OPOTH JKUTTA Ta 370pPOB’S BHU3HAYEHO, L0 OUIBIIICTh 13 HHUX JAEMOHCTPYIOTh
BIJIMIHHOCTI 32  HHU3KOI0  KPUMIHAJIBHO-IPABOBUX 1  KPUMIHAIICTUYHUX
XapaKkTepUCTUK. APryMEHTOBAHO, IO Taki OCOOJMBOCTI BU3HAYAIOTH CHEIUDIKY
Opolecy [JOKa3yBaHHS B MeXax L€l Kareropii 3J04YuHIB. 3a3Hau€HO, 10,
HE3BAKAIOYM HA 3HAYHUM BHECOK YYEHHX Yy Taly3l KPUMIHAIBHOTO IMPOILECY,
3aJIMIIAIOThCSl HEJAOCTaTHbO JOCHIDKEHHMU THMTaHHS JI0Ka3yBaHHSA Ta CYIOBOIO
pO3IJIAly 3JI0OYMHIB TPOTU KUTTA 1 340pPOB’Sl 0COOM, 30KpeMa 1 B ymoBax ii
0COOJIMBUX MPABOBUX PEKUMIB.

Jloka3zyBaHHsSI CTOPOHOIO OOBHHYBAU€HHS 3JI0UYMHIB MPOTH KUTTS Ta 310pOB’s
0CcoOU TiJT Yyac JOCYJI0OBOTO PO3CIITyBaHHS € Mi3HABAILHO-IIPAKTUYHOK NiSUTBHICTIO,
sKa 3JIACHIOETBCS B MEXaxX KPUMIHAJIBHOTO MPOLECYaTbHOTO 3aKOHOJ/IaBCTBA
CITYUMH, JCTEKTUBAMH Ta MPOKypopamu. Ll MisSUIBHICTH TOJATaE B OTPUMAaHHI,
nepeBipili, OIIHII Ta BUKOPUCTAHHI JOKa31B JJIsl MiATBEPKEHHS OOCTaBHUH, IO
CBIIYaTh TPO BYMHEHHS 3JI0YMHY, BCTAHOBJCHHS OCi0O, SKi HOro CKoinu, 1
3a0e3MnedeHHs] O0IPYHTOBAHOCTI MPUMHATHX MpOleCyaJbHUX pilieHb. JlokazyBaHHS
IPDYHTYETbCSI HA BIACHOMY NpeIMeTi, 00’€KTI, 3aBJaHHAX, METI Ta 3aco0ax, IO
BUKOPHUCTOBYIOTBCSL 3 METOI0 JIOCSTHEHHS BCTAaHOBJIEHUX pE3yJbTaTiB. 3MICT
JIOKA3yBAaHHS 3JIOYMHIB MPOTHU >KUTTS Ta 3I0POB’S 0COOM YMOBHO MOJIISETHCS Ha

30BHINIHI Ta BHYTPINIHI CTPYKTYpHI eneMeHTH. J[o 30BHINIHIX HaJeXaTh JBa
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B3a€EMOIIOB’sA3aH1 eTanu: 1) Oe3nocepeaHe OTpUMaHHS JO0Ka3iB; 2) iX Mojaiblie
BUKOPUCTAaHHA B Tpoliecl JOKa3yBaHHsS. BHyTpilmHIMU eneMeHTamMHu €: Ccy0 €Kt
JoKa3yBaHHs, 00’€KT, MPEIMET, 3aBJaHHs, METa, 3aCO0M Ta OYIKYBaHHM pe3ysbTar,
AKI y CYKYIHOCTI (OpPMYIOTh JIOTIYHY Ta (YHKIIOHAIBHY OCHOBY IpOIECY
JI0Ka3yBaHHS.

AHaJi3 TEOPETUYHHX MITXOAIB O PO3YMIHHS CYTHOCTI JOKa3yBaHHS Ta HOrO
KJIFOUOBUX CKJIQJIOBHUX SIK MPOIECYaJbHOI MISUIBHOCTI CTaB OCHOBOIO IS BUCHOBKY
PO HEOOXITHICTh PO3MEXKYBaHHS HOT0 30BHIIIHBOTO Ta BHYTPIIIHBOTO 3MicTy. [lpu
IbOMY HaroJOLIye€TbCS Ha HEJOLUUIBHOCTI BH3HAaHHA (akTy, 110 0O0O0B’SI30K
J0Ka3yBaHHS TOKJIAJCHUM BHUKIOYHO HAa CTOPOHY OOBHMHYBAdy€HHs 4epe3 Te, IIO
TaKUM MIIX11 3HAYHO 3BYKY€ 3MICT IOr0 mporecy. OcoO0aMBO 3BaXkatouu Ha Te, 110
CTOpOHa OOBHHYBAUY€HHS BUKOHYE HE JMIIe (PYHKIIO 30MpaHHs JOKa3iB BUHU YU
dbopmyBaHHS OOBUHYBAu€HHS, ajie 1 3aliMa€ThCsl BCTAHOBJICHHSIM YCiX OOCTaBUH, SIKi
CTOCYIOTBCSI TOJI1i KPUMIHAIBHOTO MPABOMOPYIIEHHS, iXHbOIO MPABOBOIO OLIIHKOIO 3
MO3UIIli KPUMIHAJIBHOTO MPaBa.

VY podii cy0’€eKTiB JOKa3yBaHHs y CIIpaBax I1€l KaTeropii BUCTyNaOTh CIIA4l Ta
MIPOKYPOPH, SIKI B MeXaxX HaJaHWX iM MOBHOBAKEHB 3JIHMCHIOIOTH 30MpaHHs, aHal3
Ta OLIHKY JI0OKa3lB 3 MeTO peamizauii (QyHkuli oO0BUHYyBaueHHs. OcoOIMBOCTI
npaBoBOi KBamiQikaiii, XapakTep 3aBJaHb 1 TSDKKICTh HACHIIKIB Yy TaKHX
KPUMIHAJIbHUX TPOBA/KEHHAX OOYMOBIIOIOTH MIABUINEHY yBary J0 SKOCTI Ta
MOBHOTH JIOKa3yBaHHSA, [0 BHUMAara€ $K HayKOBOTO OCMHUCJICHHSA, TaK 1

BAOCKOHAJICHHA IIPAKTUKH.
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PO3JILI 2
OCOBJUBOCTI JOKA3YBAHHS Y KPUMIHAJILHUX
MPOBA/UKEHHSIX 111010 3JIOYMHIB ITPOTHU KUTTSI TA 3JOPOB’SI
OCOBH

2.1 IloHATTHA, CTPYKTYpa I mpouecyajbHi Croco0u 30MpPaHHA JO0KAa3iB y

KPHUMiHAJBHOMY NPOBA/KEHHI

JocmipkeHHsl y CyJOBOMY IPOBA/KEHHI Oy/b-sIKOT KPUMIHAJIBHOI CIpPAaBU
3aBXJIU Ma€ PETPOCICKTUBHUM XapakTep SK IMOJ0 camoi Mojii, Tak 1 CTOCOBHO
JISJIBHOCTI  CyO’€KTIB, 3allydeHUX JO TMpoueaypu aokazyBaHHs. [li3HaBanbHa
JISUTBHICTh YIIOBHOBAKEHUX OCI0 CTAHOBUTH OJIHY 3 KIIFOUOBHMX CKJIAJOBUX CHUCTEMHU
KPUMIHAJIBHOTO  CYJOYMHCTBA. YCl  pIIIEHHS  YYaCHUKIB  KPUMIHAJIBHOIO
MPOBA/PKEHHA, BKIIIOYAIOYM OCTaTOYHI CYJIOBI PIIIEHHS, MaloTh 0a3yBaTHCsS Ha
JIOKa30Bi iH(popMarii 1moa0 OO0CTaBUH KpUMIHAJIBHO 3Hauymoi mnomii. [a
1H(popmarris noBuHHA OyTH 37100yTa, IEpeBipeHa, OI[IHEHA Ta HAJEKHO BUKOPUCTaHA
3 METOIO JIOCSATHEHHS 3aBJiaHb KPUMIHAJIBLHOIO MPOBAKEHHS [56, ¢. 56]. Lle Bkazye
Ha PsJ CKIATHOINIIB, IO MOXYTh BUHHMKHYTH ITi 9ac JOCTIIKCHHS (PaKTHIHHX
JTAHUX, I10 MOB’s3aH1 3 OA1EI0 KPUMIHAIBLHOTO MPABOMOPYIIICHHS.

Sk mi3HaBasbHA MISJIBHICT JIOKa3yBaHHs, OararbmMa HayKOBISIMU PO3YyMIEThCH,
K BUXIJHA IIJTICHA KOHIICTINISI, IO OXOIUTIOE SK il MONTYKOBO-IOCIIIHUIIBKOTO
XapakTepy, 31MCHIOBAaHI BIJAMOBIIHO J0 BHUMOT KPHUMIHAJIBHOTO IPOIIECYaIbHOTO
3aKOHOJIaBCTBA (30KpeMa, ciiadi (pO3IIyKOBi) Ta HErJacHi ciiayi (po3IIyKoBi) Aii),
TaKk 1 PO3yMOBI MPOIIECH, IOB’s3aHI 3 OILIHIOBAHHSIM OTpPUMaHOi 1H(opMalii Ta
GbopMyJIIOBaHHSIM ~ apryMEHTOBAHUX IMPOIECYyaIbHUX pIIICHb, SKI YXBaJOKOTh
CIIYUH, TPOKYPOp, caigumii cyans abo cyn [83, c. 289]. dakTu4HO KpUMIHAIBHE
npolecyailbHe  JIOKa3yBaHHS IO CyTI €  CYKYIHICTIO KOTHITMBHUX  Ta

IHCTPYMEHTAJIbHUX Jiil YHNOBHOBaXEHUX CYO’€KTIB, CHPSIMOBAHHUX Ha poOOTYy 3
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JI0Ka30BOI0 1HOpMaIli€ro Ta ii jkepenamu (HocisiMu) [56, ¢. 56]. Mu miarpumyemo
TaKuW MiAX17, aJpke caMe BIH BTUIIOE€ HAWOUIBINI IMOBHE Ta 3MICTOBHE TIIYMauyeHHS
cnenudiky ydacTi Ta (OpM MOBEAIHKU Cy0’€KTIB JOKa3yBaHHS.

Y1po1oBx MPOBAIKEHHSI KPUMIHAIBHOI MPOLIeCyalbHOI AISUTBHOCTI HAa CTaii
JIOCYZIOBOTO  PO3CIiAyBaHHS, TMPaKTUYHMIA  acleKT JIOKa3yBaHHs  HalyBae
30BHIIIHBOTO BHPa3y y KOHKPETHHUX MAisIX CyO’ €KTIB JOKa3yBaHHS, SIKI peasi3yloTh
CBOI TOBHOBaXEHHS 3 METOI0 BCTAaHOBJIGHHS TNIpeIMeTa JIOKa3yBaHHS Ta
HiATBEP/HKCHHS OKpeMHX (PakTiB IUISXOM 3alydeHHS BIAMOBIIHUX MPOIECYaTbHUX
JUKEpel JT0Ka3iB. 3Ba)kalouum Ha OCOOJMBOCTI SIK 3arajbHOTO, TaK 1 CHEMiaJbHOTO
npeaMeTa JI0OKa3yBaHHS y KPUMIHAJIBHUX MPOBAKEHHSX, SK CIYIIHO BKa3yIOTb
BUCHI, BH3HAYAIOThCSA cOEHU(IUHI TpolecyaldbHl 3aX0AM, K1 JOIIBHO
3aCTOCOBYBATH [JIsl HajexkHOi ¢ikcalii (GakTiB MPOTUIIPABHOI MOBEIIHKH OCOOU M
IHIIUX ~ B&XJIMBUX  OOCTaBMH, TIOB’SA3aHUX 3  TMOJIEI0  KPUMIHAJIBHOTO
npasonopyieHss [134, c. 94].

Cepen ckIIaJoBUX J0KA30BO1 JISTTLHOCTI 3aKOHOJIABLIEM BUOKPEMITIOIOTHCS TPU
KJIFOYOB1, 30KpeMa, 30upaHHs, MepeBipka U OIlliHKA J0Ka3iB. [IpoTe HAronoumyoTh
BUEHI HAa TOMY, IO B YKPaiHCBKOMY HAyKOBOMY IHUCKYpCl Joci He chopmyBayiacs
€IMHA KOHIENTyaJlbHA [MO3UIS MIOJ0 3MICTY KPHUMIHAJIBHOIO MPOILECYaTbHOTO
nokasyBaHHs. (Cepell YUYEHUX CIOCTEPITaeThbCsl PI3HOMAHITHICTh TMIAXOMIB [0
IHTepHpeTalii MbOTO0 TOHATTA: OJHI JOTPUMYIOTHCA OYKBAJBLHOTO TIIyMauy€HHS,
CIUparYich Ha nepenik, noganuil y 4. 2 ct. 91 KIIK VYkpainu, toai sk iHOI —
3MIHIOIOTh CTPYKTYPY, NEPEOCMHUCIIOIOTh CKJIaJ0Bl 200 JOMOBHIOIOTH iX BIACHUMH
HampalfoBaHHsIMu. HaiiMeHnry KiTbKICTh  3ayBaK€Hb BHUKJIMKAE€ KOMIIOHEHT
«30upaHHs J10Ka3iB», 110 BBAXKAETHCS HAWOUIbII BU3HAYEHUM Yy IMPABO3aCTOCOBHIN
npaktuili [56, c. 56].

BusnaueHHss 1 3akpiluleHHS Ha 3aKOHOJABYOMY PIBHI BUMOT  IIOJO
KPUMIHAJIBHOT ~ MpOLECyalibHOi  (OopMH, Yy  SKIM  3I1MCHIOETBCS  JIOCYJIOBE
PO3CHIIyBaHHS Ta CYJOBHI PO3TJIsLA, 3yMOBWIO MOTpeOy yHidikarii miaxoaiB 10
BU3HAYCHHS LUISIXIB JIerajizamii y warepiajlax KpUMIHAIBHOIO MPOBAJKEHHS

peneBaHTHOI 1H(pOpMAIIil PO MO0 KPUMIHAIBLHOTO TpaBomnopymieHHs. Came TomMy
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3aKOHOJABellb 1 OKPECIMB MOJKJIMBI alrOpUTMH 30upaHHs aoka3iB y cT. 93 KIIK
Vkpainu. Tak, 30kpema, Juisl 3100yTTS Ta 3aKpIIICHHS (PAKTUUYHHUX JAHUX LI0J0
OOCTaBMH BUYMHEHOTO 3JIOYMHY Ha €Tali JJO0CYIOBOTO PO3CIITyBaHHSI MOXYTh
3actocoByBaTucs Bci nependadeni KIIK Vkpainum cmigyi (po3nrykoBi) Ta 1HIII
npolecyanbHi Jii, ajpke JepKaBHI CiIyKO00BIIl 3000B’s13aH1 IATH BUKIIOYHO y CIOCIO,
nepenbaueHuit Koncturymiero Ta 3akonamu Y kpaiau [60].

Crpykrypy 30upaHHA [OKa3iB y KPUMIHAJIBHOMY IPOLIECYAIIbHOMY aCIEKTI
MPOMOHYIOTh  po3yMith sk permamentoBany KIIK — Vkpaiam  mismeHICTB
YIOBHOBaXEHUX CYO’€KTIB, 110 OXOIUIIOE 31MCHEHHS MOUIYKOBUX, I13HABAJIbHUX,
MOCBIYYBAJIILHUX 1 TIpaBo3adesneuyBaibHuX ik [125, c. 56]. BogHovac cyTHicHe
PO3yMIHHS NOHSATTS «30MpaHHs JOKAa31B» cepell BUCHUX CYTTEBO BIAPIZHAETHCA.

Ha aymky O.I'Bo3mika Ta O. CrapeHpkoro, mpouec 30UpaHHs JIOKa3iB Ta
OILIIHIOBAHHS 1XHBOI HAJEXKHOCTI Iepefdadae BKIIOYEHHS KOXKHOTO JI0OKa3y [0
KOHTEKCTY TINOTETHMYHOI MOJENl MOoAli, mo po3chiayroTecs. Came B Mexax i€l
YMOBHOI KApTUHHU BU3HAYA€THCA JOKA30BE 3HAUEHHs OTPUMaHO1 1H(popMallli, a TAaKOX
JOLIIBHICTh i1 BUKOPUCTAaHHSA Yy MeXaxX Ciliauux (pO3IIyKOBHX) i Ta 1HIIUX
npolecyaibHux mpoueayp [26, c. 59-61].

O. lyabChKHil Ha MiJICTaBl TEKCTYAJIbHOIO aHAMI3y MOJ0KEHb KPUMIHAIBHOTO
MPOIECYaTbHOTO 3aKOHO/IaBCTBA Ta MiAXO/iB, BUKIAJACHUX Y TIIYMadyHUX CIOBHHUKAX,
y3arajlbHio€, 110 3aKOHOJIaBElb HE HaJae MpsAMOro TIyMauy€HHsS TEepMiHY
«30upaHHs», ONHAK  HAWIOUIIBHIIIE  WOTO  BXHUBATH I TO3HAYEHHS
IIJISCTIPSMOBAHOT ~ TMPOIECyalbHOT  JISJIBHOCTI  IIOJAO  BHSBISHHS,  (ikcarii,
o0’eHaHHS Ta BUKOPUCTAHHS JOKa30BOi iHQopMalii B Mexax KPUMIHAIBHOTO
npoBakeHHd. [Ipyukiianom miaTBEpAXKEHHS TAKOTO PO3YMIHHS aBTOP BU3HAYAE 3MICT
4y, 2 cr. 93 KIIK VYkpainm, 3rigHO 3 SKOK CTOpPOHAa OOBHHYBAU€HHS 3/IIHCHIOE
30MpaHHs JOKa31B HUISIXOM MPOBEACHHS CIAUUX (pO3LIyKoBUX) nii. Tak, oOuryk (cT.
234 KIIK Ykpainu) nepegdoadae BUSBICHHS, BUWIYYCHHS Ta 3aKPIIUICHHS MPEIMETIB,
Kl MOXYTh OyTH BHUKOPHUCTaHI SIK JIOKa3u y KPUMIHAJIbHOMY NpPOBaPKEHHI —
30KpeMa, 3HapsAb 3JI0YMHY YHM iX 4YacTHH. Taki NpeaMeTH TMicis BHSBICHHS

MaKyIOThCS, MAPKYIOThCS Ta 30€piraroThCs BIAMOBIIHO A0 BCTAHOBIICHUX TPOIETYP:
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y MaTepiajgax CIpaBH, y CHEIllaibHO 00JlaJHAaHUX CXOBHIIaX, cerdax tormto. I1ix yac
OOIIIyKYy YIOBHOBaX€HI 0COOW 31HCHIOIOTh BUOIPKOBHUM BiI0Ip MPEAMETIB 3-TIOMiXK
IHIIUX, SIKI HE CTAaHOBIIATH JOKA30BOTO I1HTEpeCy, a caMi 00 €KTH MOXYThb OyTH
pO3TaIloBaH1 B HAMPI3HOMAHITHIIIMX MICISIX — BiJ[ MIJIOTH KUTIOBOTO MPUMIIIICHHS
70 JABOPIB YW CXOBaHOK. Taki 1ii HEOOXIgHI JUIsl MOJANBIIOTO JOBEIEHHS B CY.l
HaJIC)KHOCTI BUSIBJICHOTO MPEaMETa A0 CKIaIy T0Ka3oBoi 6asm [35, ¢. 78-79].

OkpiM «BIAIIYKaHHS», 3MICT 30MpaHHs JO0Ka31B OXOIUTIOE 1 X «00’€THaHHSI.
SIckpaBUM TPUKIAOM € OJHOYACHHM JOMHUT KIJIBKOX paHille JOmUTaHuX oci0 (4. 9
cT. 224 KIIK VYkpainu), skuil TpOBOAUTHCS U1l BUSIBICHHS CYyNEPEYHOCTEN y IXHIX
nokaszaHHsx. s mpouecyanbHa Jis nepeadadae 310paHHs 3a3HAUYCHUX OCI0 B OHOMY
BU3HAYCHOMY MICLI — HalpUKIaJ], CcIy>)KOOBOMYy KaOiHETI YW CHellaJbHOMY
NPUMIIICHH] — Ta TOJajbIle MPOBEACHHS IOMHUTY 13 3aCTOCYBAHHSIM TaKTHYHHX
Metoauk. Ili yac OJHOYACHOTrO JOMHUTY YMOBHOBAXEHI OCOOM OTPUMYIOTh HOBI
IMOKa3aHHs, K1 HaJajll BKIIFOYAIOTHCS JI0 3arajbHOI J0Ka30Boi 0a3u. Lle mo3Boisie sk
dbopMmyBaTi Ta JAeTali3yBaTH CIig4l Bepcii (KpUMIHATICTUYHUNA acCIeKT), TakK 1
OI[IHIOBATH OTPUMaHy 1H(QOpMAaIlito [1Jis 3MIIIHEHHS JOKa30BO1 CUCTEMU Ta BUSIBIICHHS
JOAATKOBHX JIKEPEN JI0Ka3iB (MpakceoaoriyHui acnekr) [35, ¢. 79].

[IpoBeneHe HamMM y3arajdbHEHHS HAyKOBHUX MIAXOIB O PO3YMIHHS CYTHOCTI
KaTeropii «30upaHHs 10Ka31B» JA03BOJISIE BUOKPEMUTH JEKUJIbKa 0a30BUX MiAXO/IIB.

BignoBigHo 10 nepuioeo nioxody «30upaHHS J0Ka31B» HEOOXITHO PO3YMITH SIK
IPOLIEC AISUIBHOCTI YIIOBHOBAKEHUX OPraHiB 13 BHSIBICHHS Ta (ikcarii J0Ka30BOi
iHdopmarii (B. Hop, M. Muxeenko, B. IlIu6iko Ta 1H.). [IpuXWIbHUKH TaKoOro
MiX0My BHU3HAYAIOTh, IO «30WMpaHHS JOKa3iB» SK HOPMATHUBHO BPETYIHOBAHY
TUSTBHICTD  CIIYOr0, MPOKYypopa, Cyaal 4Yu cyAay y cdepl BUSBIECHHS Ta
JOKYMEHTAIBHOTO 3aKpIMJICHHS MaTeplaibHUX 1 iJeajdbHUX CIHIAIB TMOAIl 4H
3nouuny [73, c. 117].

3rifHo 13 Opyeum nioxooom <«30UpaHHS JI0OKa3iB» — 1€ CYKYIIHICTh
mpolecyalbHUX i, BUSHAYCHHX 3aKOHOM, 3 AKIICHTOM Ha TMOIIyK, OTPUMAaHHS,
3aKpIIJIEHHST Ta TpOIECyaibHE 3aKpIMUICHHS JO0Ka3iB (30epekeHHs JOKa30BOi

iHpopwmarrii) (P. bnaryra, 1O. I'ynynsak, O. dydentok Ta ixmmi) [33].
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[IpuxunpHUKU mpemvoco nioxody T 30UpaHHSAM JIOKa3iB BHU3HAYAIOTh
Hacamrepea cy0’eKTHUM CKIIaJl 1 MPAaBOBY MPHUPOY AiISIILHOCTI 31 30UpaHHs JOKa3iB 3
aKIEHTOM Ha BHUHATKOBICTh ymoBHOBakeHuX cy0’ektiB (H. OOpizan, O. Mertenes,
B. Teptumnuk, B. Hazapos Ta iH.). 1{i aBTOpHM akieHTyIOTh yBary Ha TOMY, IO HE
OyIb-XTO 3 YyYacCHHUKIB TMPOIECY MOXKe «30upaTH [0Ka3u», a JHIIe KOHKPETHO
BU3HauUeH1 cy0’exTH BiAMoBiHO 110 cT. 93 KIIK; BoHM Tak0k HaroJomyroTh Ha TaKUX
3MICTOBHMX KOMIIOHEHTaX, SK BHUTpeOyBaHHS, BHWJIyYeHHS, OTpPUMaHHS Ta
3aKpiTuIeHHs 10Ka3iB [72; 75; 79; 115, c. 1088].

OkpiM OKpeceHHUX IMiIX0/iB, MatoTh Miclle 1 iHmm. Hanpuknan, O. ynscekuit
BKa3ye, 10 30UpaHHs [I0Ka3iB CTOPOHAMU KPUMIHAIBHOIO IIPOBAKEHHS €
MI3HABAIBHOIO JIISUTBHICTIO YMOBHOBaXEHMX Ha 1€ CYO’€KTIB, IO TMOJATae y
«3HAXOJKEHH1, CHOPUWUHATTI, BUTpPeOyBaHHI, BWJIyuYeHI, 30epexkeHi, Gikcali
(aKTUYHUX JAHUX», KOTPl CTOCYIOThCS KPUMIHAJIBHOIO MPOBAKEHHS, y crociO 1 B
NOPSZIKY, Iepen0ayeHOMY HOpMAaTUBHO-TIPABOBUMHM akTamu [35, c. 83].

Pazom i3 1mum, BupatHuii ydenuit M. [loropenpkuil y CBOIX JOCIHIKEHHSIX
BUOKPEMJIIOE TPU OCHOBHI HAYKOBI MIAXOAH, SIKI (POPMYIOTH TEOPETUYHY OCHOBY
KPUMIHAJIBHOTO TPOIECyaIbHOTO J0Ka3yBaHHs. HalOiinpIn mommpeHuM cepen HUux,
K 3ayBa)kKy€ HAyKOBEIlb, € MIAXiJ, 0 TPAKTYyEThCA K KPUMIHAIBHO-TIPOIleCyaabHa
JUSTIBHICTh, 3MICT $KOI CTaHOBJISTH 30UpaHHs, IMEpeBIpKa il OI[IHKAa JI0Ka3iB
(npenctaBHuku — M. Muxeenko Ta 1H.). [HIIUMU HanpsiMaMu € TEOpETHYHA
KOHIIeMIlisA JokasyBaHHA (aBTop — B.I'Mupko), a TakoX HaykKoBa KOHIEIIIIs
KPUMIHAJILHOTO MPOIIECYaIbHOTO I0Ka3yBaHHs Ta HU3Ka iHImMX [87, c. 66—68].

Oxpemoi yBarum 3aciayroBye aBTopcbka KoHmenuiss M. Iloropemskoro, ska
O0asyerbcst Ha (opmi (TUII, MOJEINl) KPUMIHAIBHOTO TMPOIECY, pealli3oBaHid Yy
gyugHoMy KIIK  Vkpainu. LentpanpHe wicne y 1i  KOHLEMNIli 3aiimae
GyHKLIOHATBHUHN MIAX1I, U0 ependayae ICHyBaHHS TPhOX 0a30BHX MPOLECYaTbHUX
GyHKL1: 0OOBHUHYBAu€HHSI, 3aXUCTY, a TAKOX CYJIOBOTO PO3IJIALYy Ta BHUPIIIECHHS
cpaBu (BIAMpABJICHHS MpaBOCYAns). Y MeXax 3alpoloOHOBAHOI Teopli BUEHUM
BUOKPEMJIIOE JIBa 30BHIIIHI CTPYKTYpPHI €JIEMEHTHU JTOKa3yBaHHS y KPUMIHAIBHOMY

poBa/KeHHI: 1) 3m00yTTa (OTpUMaHHS) J0Ka3iB; 2) BUKOPUCTAHHS (3aCTOCYBAHHS)
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JIOKa31B y mpoliecyalbHii aisibHOCTI [87, ¢. 70]. Ilogo 3MICTOBHMX KOMITOHEHTIB
TaKoi JisSIIbHOCTI, TO aBTOPOM BUOKPEMITIOIOTHCS TaKi:

1) momryk, BUSIBICHHS, a 3a HEOOXIJHOCTI 1 BUJIy4YeHHS (DAKTHUHUX IaHUX,
pa3oM 13 iX JpKepenamus;

2) mepeBipka, omiHKa ()aKTHYHHX JaHUX 1 1X JpKepena, iX TpolecyairbHe
odopMieHHS (3aKpIiIJICHHS) Ta BiIacHE HagaHHA (AKTHYHUM JaHUM 1 iX JKepeiaMm
YIOBHOBRXCHUMHU CY0’€KTaMH KPUMIHAJIBLHOTO MPOBA/KEHHS 3HAYEHHS IEBHOTO
nokasy [88, c. 311].

IToxi6unoro mimxomy morpumyerbest C. Koampuyk. BiamoBimHO A0 MO3HIIT
aBTOPKH, 30MPaHHS JI0KA31B MOJISITAE B:

1) oTpumanHi qoka3ziB, y cnociO, Bu3HaueHuil 4. 4. 2—4 ct. 93 KIIK Ykpainu, a
MiJ] 4ac CyJOBOTO TPOBA/DKEHHS — CYJIOM YHACHIiJIOK MPOBEICHHS CYIOBUX ii,
nependoavyeHux ct. ct. 332, 333, 351-361 KIIK Ykpainu;

2) 3akpirieHHi (¢ikcarii) qokasis [58, c. 106].

3 ypaxyBaHHSIM THX TO3HUIIIH, 110 OyJid BUCIIOBIEH1 Maixe 10 pokiB TomMy, Ciif
KOHCTaTyBaTH, 1110 Ha ChOTOJIHI BCE YACTIIIE aBTOpPaMU MOPS] 13 TEPMIHOJIOTIUYHOIO
KOHCTPYKIII€IO0 «30upaHHsa aokasiB» [38; 45, c. 59; 46, ¢. 9; 90, c. 55 Tomio],
B)KMBAETHCSI TEPMIHOJIOTIUHA KOHCTPYKIISI «OTpUMaHHs n0Kas3iB» [4, c. 40; 137,
c. 13]. CrocoBHO cucTemaTu3auli J0Ka30BOi 1H(opMmalii HaOyBae MOUIMPEHHS Yy
BXKUTKY TepMiH «popMyBaHHA MoKa3iB» [10, c. 227]. Mu CcBO€O MLTI0 HE CTABUMO
BUPIIICHHS 3aBAaHHS IIOJAO0 TMPOJOBXKEHHS YW BUPIIICHHS TMOJEMIKH CTOCOBHO
PO3KPUTTS CYTHOCTI KOXKHOT 13 OKPECICHUX TEPMIHOJOTIYHUX KOHCTPYKIIH, ajlkKe 11e
NUTaHHSA TeopeTuuHe. Pa3om 13 muM BBaXaeMoO 3a MOTPIOHE 3YNMUHUTUCS Ha
NPaKTUYHUX acleKkTax 30MpaHHs JO0Ka3iB y KPUMIHAJIBHOMY MPOBAKEHHI 100
3JI0YMHIB TIPOTH KHUTTS Ta 370POB’ ST OCOOM.

KpuminanibHi npoiiecyaibHl Ta KpUMIHANICTUYHI aClIEKTH 30UpaHHs J0Ka3iB y
KPUMIHAJIbBHOMY TpoBa/ykeHH1 posrisganucs C. Adnmamcekum, 1O, AneHinum,
B. Banusipuykom, B. I'mupkom, I.I'noBiok, B.T'onuapenkom, IO. I'poiieBum,
B. Xypasnem, O. Kamninoto, C. KoBansuykom, B. Konosanosoro, B. Hopowm,

M. Iloropeubkum, O. Ilonemromkom, M. CanreBChbKHM, O. CrapeHbKuM,
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C. CraxiBcbkuM, B. Teprtumnukom, I'. Terepstuuk, I. Titko, B. IlleBuykom,
B. lllemitbkoMm, O. umo, M. lllymmiom, O.lOxHo Ta Oararbma IHIIMMH
BITUYM3HSIHUMHU HAayKOBIIMHU. [lompu 1€, y KOHTEKCTI JOCTIIKYBaHOI HaAMHU TPYIU
KPUMIHAJIbHUX MPABOMOPYIIIEHb KOMILIEKCHO 111 TPOOIEMHU I1I€ HE JOCII1KYBAIUCS.

BiamoBimHO 10 BHUMOT KPHUMIHAJIBHOTO TMPOIECYaTbHOTO 3aKOHOJIABCTBA,
nopsA70K 30upaHHs A0Ka3iB permameHTyethesi crarreio 93 KIIK Vkpainu. 3rigHo 3
I[I€F0 HOPMOIO, CTOPOHA OOBMHYBAUCHHSI Ma€ MPaBO 3/1MCHIOBATH 30MpaHHs JOKa31B
[IUIIXOM TIPOBEACHHS CHiAUMX (PO3NIYKOBUX) 1 HEMIACHUX CIITYMX (PO3ITYKOBHX)
N, BUTpeOyBaHHS 1 OTPUMaHHA peYeil, JTOKYMEHTIB, BIJIOMOCTEH, E€KCIEePTHUX
BHUCHOBKIB, pe€3yJIbTAaTIB PEBI3if 1 MEPEBIPOK BIJ JEep>KaBHUX OpraHiB, OpPraHiB
MICLIEBOTO CaMOBPSAyBaHHS, MIAMPUEMCTB, YCTaHOB, OpraHi3amii, ciry>x00BUX 0cC10 1
IpPOMAJIsiH, a TaKOXK IUIAXOM 3I1MCHEHHS THIIMX MpollecyalbHUX I, mepeadaueHnx
uuM Kogekcom [63].

Takum yuHOM, 30MpaHHS JJOKA31B 31HCHIOETHCA B MEKaX MPOBEICHHS CI1TYNX
(po31IykoBUX) Aill, TOAl SK TMOJAHHS JOKa3iB repejdadae TOOpOBUIbHY Iepenaady
0CcO00I0 MPEIMETIB Ud JOKYMEHTIB CIIAYOMY a00 MPOKYypOpy, SKIIO BOHA BBaXae,
mo 1 00 €KTH MaloTh 3HAYEHHS Il KPUMIHAJIBHOTO TMPOBAKEHHS. Y pasi
JTOOPOBUIHHOTO MOJIAaHHS JTOKa31B YIOBHOBAXKEHI 0COOM — CHIAUMM, OpraH JI3HAHHS
abo cya — 3000B’d3aHl JOMMTATH OCOO0y, fKa MepeAae BIAMOBIAHI NPEIMETH YU
JIOKyMEHTH, 3 METOI0 3’SICYyBaHHA JpKepena iX MOXOJKEHHS W 0OCTaBUH HaOyTTs.
[licnst 1bOrO MPOBOAUTHCS OS] HaAaHUX OO0 €KTIB 1 3IIACHIOETHCS HAJICKHE
npoiiecyainbHe opopmieHHs dakrty ix orpumanus [97].

MoskHa TOTOIUTHUCS, IO aTbTePHATUBHUM IUIAXOM OTPUMAaHHS JTOKa30BOi
iH(dopMarlii BiJA CTOPIH KPUMIHAJIBHOTO MPOBAIKEHHA 0€3 HEOOXITHOCTI iXHBOTO
O00OB’SI3KOBOTO JIONIUTY € PO3MJISIA  CHiq4uM  abo MPOKYpOpOM  BiJIMOBITHOTO
KJIOMOTAHHS. Y CHIA4Yif MPaKTUIll MOMUPEHUMH € CUTYyallli, KOJIU 30MpaHHs J10Ka31B
BiIOYBA€ETHCS  OIMOCEPEIKOBAHO — dYepe3 3BEPHEHHS CTOPIH KPHUMIHAIBHOTO
MPOBAKEHHA (30KpemMa, TOTEpIIoro, MOro mpeacTaBHUKAa a00 3aKOHHOTO
MpEJICTaBHUKA, T03PIOBAHOTO YW OOBHHYBAYEHOTO, a TAaKOX HMOTO 3aXHMCHUKA) 3

KJIOMOTAHHSIM TIPO TPUETHAHHS JO MaTepiajiB CIpaBU PI3HUX OO0 €KTIB: pedeid,
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JTOKYMEHTIB, upoBux HociiB iHdopmarii Tomo [134]. Ilonpu Te, mo 30upaHHs
TaKUX JIOKa3iB 3JIHCHIOETbCSI HE OpraHaMu JIOCYJOBOTO pO3CIHiAyBaHHS, came
CTOpoHa OOBHMHYBadeHHs (Ciimuuii abo MPOKypop), PO3IIIAAAIOYM KJIOMOTaHHS,
3/IIMCHIOE TIPaBOBY OIIHKY ToaaHoi 1H(opMarlii. BoHn nepeBipstoTh 1i TOCTOBIPHICTD
1 BIAMOBIAHICT, BUMOTAM 3aKOHY, a TAKOX MPUUMAIOTh MPOIECyaTbHE PIIICHHS PO
JOJTyYeHHS BIAMOBIJHOTO MaTepiaidy 0 CHpaBH, HANPUKIAA, Y BHUIJISAL PEUYOBOTO
JTOKa3y.

Takox Ha migcTaBi aHami3y nosoxkensb 4. 2 cT. 93 KIIK Vkpainu BueHi ciaymHo
KOHCTaTylOTh, IO CHiUuii ab0 TPOKYypop MOXYTh BUTpeOyBaTh U OTpUMATH
HEOOX1THI 00’€KTH — JOKYMEHTH, pedYi, BIJJOMOCTI, €KCIIEpTHI BHCHOBKH, aKTH
NEepEeBIPOK — B MPEJACTAaBHUKIB OpraHiB JE€p>KaBHOI BIad, MICLEBOIO
CaMOBDSIIyBaHHsI, YCTaHOB, MIAMPUEMCTB, OpraHi3aiiif, a TakoX Bia (I3UYHUX Ta
ciy>k00Bux oci6 [10, c. 225].

3rinHo 3 no3uuiero O. Kamninoi, BUTpeOyBaHHA CI1J pO3TISAaTH SIK 3BEPHEHHS
13 BUMOTOI0 TIPO JOOpOBUIbHE HAJlaHHA pedeil, JOKYMEHTIB abo BiIOMOCTEH, IO
MalTh 3HAYEHHS [JIs1 KPUMIHAIBHOTO MPOBAKEHHs. Takuil crnocid MOXIUBUN Yy
BUIAJKY, KOJIM € JIOCTOBIpHA iH(opMaIlis Mmpo Te, 10 BIAMOBIAHI 00’eKTH ab0 NaHi
nepeOyBarOTh UM 30€piraroThCs B OpPraHax JAEp>KaBHOI BJIaJM, OpraHax MICLEBOIO
CaMOBPSIyBaHHs, Ha MIANPUEMCTBAX, B YCTAaHOBAX, OpraHizalisX, a TaKOX Yy
cyk00BUX abo0 ¢izmuHuX oci0. Ha chorogHi 3akKOH HE BCTaHOBIIIOE KOHKPETHOI
dbopmu 11 3a1MICHEHHST BUTpeOyBaHHS — yCHOI 4M MHUCbMOBOi. [IpoTe BBaxkaeThcs,
10 1 JUIsl IPEJICTAaBHUKIB CTOPOHU OOBUHYBAYEHHS, 1 JIJI1 CTOPOHU 3aXUCTY JIOIIIHHO
HaJaBaTy TepeBary nmuchbMoBiit dopwmi. [lo-mepie, e Hamae ogimiitHOTO XapakTepy
IIPaBOBOMY CIHIJIKYBaHHIO, IO Y3TO/KYETbCS 3 BUMOTAMH JIiJIOBOJCTBA Ta CIPHUSE
MOBa3i /10 Cy0’€KTIB, Y SKUX 3aMUTYIOThCs gokasu [128]. Ilo-apyre, mucsmoBa dhopma
NIJBUINY€E IIAaHCH Ha OTPUMaHHSA JOKa3iB, IWIO BiANOBIIATUMYTh KpUTEPISIM
HaJIeKHOCTI Ta gomyctumocti [48, c¢. 227]. 3 ypaxyBaHHSM MPOBEICHOTO aHaJi3y
MPaBO3aCTOCOBHOI MPAKTUKH, 3ayBAXKUMO, 1110 SIK TIPABUIIO, BUTPEOYBAHHS MMOJISTAE Y
HaJlaHH1 OQIliiHOTO 3anmuTy ab0 BUMOTH B MOPSIKY, BCTAHOBJIEHOMY cCTaTTero 93

KIIK Ykpainu.
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Pi3HOMaHITHICTh MiAXOJIB, IO PEali3ylOThCS B IIISAX 30MpaHHS OKa3iB,
JIO3BOJIUJIO BYCHUM BHOKPEMJIIOBAaTH III TPyHmud CHOCOOIB  KPUMIHAJIBLHOIO
IpoLEeCyaabHOro AoKa3yBaHHs. [1i] HUMU MPOMOHYIOTH PO3YMITH KOMILIEKC i a60
NpUIOMIB, 10 3aCTOCOBYIOTBCS 3aJid peaiizailii Mpouecy JOoKa3yBaHHS 1
JOCATHEHHS BIAMOBITHUX PE3yJbTaTiB. Y 3arajlbHOMY CHEKTPl MOXJIMBHX METO/IIB
J0Ka3yBaHHS — SK [I3HAaBaJIbHUX, TaK 1 apryMEHTaTHMBHUX — HaWOUIbIIY
3aIliKaBJICHICTh CTAHOBJISATH caMe€ Ti, IO TOB’s3aHl 3 (opMyBaHHSM JOKa30BOi
OCHOBH, IO CKJIaJa€ MPaBOBY MO3MIIIO Cy0’€KTa J0Ka3yBaHHA. J[0 LIOTO TakoxX
HaJIeXaTh CIIOCOOU MEPEBIPKU MPABOBUX MO3UIIIN — SIK BIACHUX, TaK 1 MO3UIIHN 1HIITUX
YYaCHHKIB TPOIIECY, 10 (PaKTUYHO aHAJOTIYHI THUM, KOTP1 3aCTOCOBYIOThHCSI Ha €Talll
dbopmyBaHHS 10Ka30BOi 0a3Hu.

[Ilo crocyeThbcsi apryMEHTAaTMBHOI YacTUHU  JIOKa3yBaHHS  (crocoOiB
OOIpYHTYBaHHs), ii JOLUUIBHO PO3IJSJATH SK OKPEMHIl HAyKOBUU HampsiM, TICHO
OB’ I3aHUH 13 IOPUIUYHOIO PUTOPHUKOIO.

[Tin cmocobaMu JOKa3yBaHHS MAE€ThCS HA yBa3l CYKYIHICTH IepedaueHux
3aKOHOM MI3HABAJIBHMX 1 MOCBIAYYBAJBHUX 1M, 1[0 3a0€3MeuyloTh BUSBIICHHS,
CIPUMHATTS, (iKcallito Ta MoJablle BUKOPUCTAHHSA TOKa30Boi iHPpopMartii. OOpaHHs
TaKuX CHOCOOIB 3HAYHOIO MIPOI0 BU3HAUAETHCS TUM, XTO came 3JiMCHIOE 1Ml Aii.
Hanpuxknan:

1. CropoHa oOBMHYBa4€HHs Ta Cyll — y MEXax JIOCYJIOBOTO CIIiJICTBa Ta
CYJIOBOTO pO3IJIALy JAOKa3u 30HMparoThCcs CIAAYUMH, MPOKYpOpaMu Ta IHIIUMU
YIOBHOBXCHUMH CYO’ €KTaMU Yepes:

— TIPOBEJICHHS CIIYMX 1 HETJIACHUX CJIIUUX (PO3ITYKOBUX) Mii;

— 3aMUTHU 0 OPTaHiB BJaJIU, MIANPUEMCTB, YCTAaHOB, OpraHizalii;

— OTpUMaHHS JIOKYMEHTIB, €KCIIEPTHUX BHCHOBKIB, PE3YyJIbTATIB MEPEBIPOK
TOIIIO,

— 11 aii, npsimo nependadeni KIIK Ykpainu (u. 2 ct. 93).

[lo crocyeThes cyay, TO, He3Baxarouu Ha Te, o ctaTta 93 KIIK Ykpainu, sika
BU3HAYa€ crnocoOu 30MpaHHsS [0Ka3iB, HE MICTUTh MPSAMOI 3rajkd Mpo CyA SK

cy0’€KkTa MBOTO TPOIECY, BIH MA€ MOXXIUBICTh 3aCTOCOBYBAaTH Mailke BCl 3aco0Ou
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dbopmyBaHHS  J0Ka30BOi 0a3u. BogHouac, 4K cOpaBeMIUBO  MMIJKPECIIOE
B. Banusipuyk, aHanmi3 MojoKeHb KPUMIHAJIBHOTO MPOIECYyaIbHOTO 3aKOHOaBCTBA
CBIIUUTH, LIO0 CyJ OOMEXKEHHH Yy 3acToCyBaHHI THX QopM, sKi mepeadadaroTh
aKTUBHUI MONIYK J0Ka30Bo1 iH(opmMarii. [le 3yMoBiIeHO mponecyalibHUM CTaTyCcoOM
cymy Ta ¢GopMaToM CyAOBOTO PO3IIISNY, SIKIi HECYMICHI 3 1HIIIATUBHUM BHSIBICHHIM
nokasiB. Came B IIbOMY i MOJISITa€ KJIIOYOBA BIAMIHHICTD Y MiAX0Aax A0 (GopMyBaHHs
JIOKA30BOi OCHOBU MK CYJIOM 1 NpeJICTAaBHUKAaMU CTOPOHU OOBHHYBaueHHs [10,
c.226]. 3BiCHO Cyn MOX€ BUKOPHCTOBYBAaTH IME€PEBaXHY OLIBIICTh METO/IIB,
JOCTYIHUX CTOPOHI OOBMHYBAau€HHS, BOAHOYAC, CyJ OOMEXEHUIl y BUKOPHCTAHHI
MEBHUX TMPUUOMIB, SIKI MalOTh Ha METI CaMOCTiHHE 3700yTTS JOKa3iB, IO
00yMOBJIEHO HOTO MPOoIECyalbHOIO (PYHKIIIEIO Ta TPUHIIUIIOM HEYIIEPEIKEHOCTI.

2. CTopoHa 3aXHUCTy — YYaCHUKH, SIKI MPEACTABIIAIOTh a00 3aXUIIAI0Th BJIACHI
IHTEpECH y KpPUMIHAJIbHOMY IIPOBA/KEHHI, TaKOX MarTh HaOlp METOAIB
JIOKa3yBaHHs, CIPSIMOBAHMX Ha 30MpaHHS 1 HpelCTaBiIe€HHsA 1H(OpMalli Ha CBOIO
kopucts [11,c.406-407]. Bigrak cmocoOu JgOKa3yBaHHS MOXYTh OyTU
KJ1acH(PiKOBaH1 3aJIEKHO B[ CTOPOHHU KPUMIHAIBHOTO MPOBAIKEHHS, SIKA 1X peai3ye.

3aranom, BianoBinHo a0 nosiokeHb ctarti 93 KIIK Ykpainu BUeHi BKa3yrOTh,
10 CTOpPOHA OOBMHYBAUEHHS MAa€ y CBOEMY PO3MOPSHKCHHI HHM3KY MepeadadyeHux
3aKOHOM CIIOCOOIB 30MpaHHS 10KAa31B, K1 MOKHA KJIaCU(PiKyBaTH HACTYITHUM YHHOM:

1. TlpoBenmenns cmigunx (poO3UIYKOBHX) i — mepeadadae 31HCHEHHS
MpoIeCyabHUX 3aX0/1B ISl O€3MocepeTHHOr0 OTPUMAaHHS 10Ka30Boi1 iH(OpMaIlii.

2. IlpoBeneHHs HETMACHUX CHAYUX (PO3IIYKOBHUX) I — 3IMCHIOETHCS Y
BUIAJIKaX, IepeI0auyeHUX 3aKOHOM, 3 METOI0 30MpaHHs I0Ka31B y MpUXOBaHii Gopmi.

3. ButpeOyBaHHs BiJl OpTraHiB BJaJy, MIAMPUEMCTB, OpraHizailii, Ciy>KO00BUX
Ta (I3UYHUX OCI0 pedeil, JTOKYMEHTIB, BIIOMOCTEH, SKI MalTh 3HAYCHHS IS
IPOBAKCHHSI.

4. OTpuMaHHS BiJl 3a3HaYEHUX Cy0 €KTIB peueid, TOKyMEHTIB, BIHOMOCTEN — SIK
pe3ynbTaT T0OPOBUILHOTO HAJAaHHS BIAMOBIIHOT iH(GOpMAITI].

5. OtpumanHsi pederl 1 JOKYMEHTIB O€3MOCepeIHhO BijJ YYaCHUKIB

KPUMIHAJIBHOTO TTPOBA/KCHHSI.
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6. OTpuMaHHS BHUCHOBKIB €KCIEpTIB — pe3yJIbTaT MPOBEIECHHS EKCIEPTHU3H,
1HII1HIOBaHOT CTOPOHOIO OOBUHYBAYEHHS.

7. OTpuMaHHs BHCHOBKIB PEBI3il Ta aKTiB MEPEBIPOK, IO MICTATH (aKTUUHI
JIaHl, K1 MOXYTh OYTH BUKOPHCTAaHI SIK JIOKA3H.

8. 3miiiCHeHHs 1HIIMX MPOLECyalbHUX MAif, MpAMO IMependaueHux HOPMaMu
KIIK Yxkpainu.

9. OnepkaHHs TOKa31B y MEXKax MIKHAPOIHOTO CIIBPOOITHUIITBA — 30MpaHHs
noka30Boi iH(opmaii 3a MexamMu YKpaiHM BIJNOBIIHO 10 MEXaHI3MIB IMPaBOBOI
nonoMoru [62, c. 129].

Pazom 13 MM, cTOpoHa 3aXUCTy, MOTEPIIMN Ta 1HII 3alHTEPECOBaHI 0COOU
MalOTh IIPABO CaMOCTIHHO 30MpaTH TOKA3H IUIIXOM:

1) BuTpeOyBaHHS W OTpUMAaHHsS MaTepialliB BiJ OpraHiB JEp>KaBHOI BIAJIH,
HIJIPUEMCTB, (P13UYHUX 0C10 TOILO;

2) 1HILIIOBaHHS MPOBEIEHHS CIIAYMUX a00 1HIIUX MPOIECYATbHUX 1if;

3) 3niliCHeHHs 1HIIUX i, M0 3a0e3MeuyloTh MOJaHHS J0 CyIy HAJICKHUX 1
nonyctumux nokaszie [11, c¢.407-410]. Lli aii, mompu CHOUIBHY METY, CYTTEBO
pi3HATHCS 32 (HOPMOIO, MPABOBUMH HACIIIKAMH Ta POJLIIO y JIOKa3yBaHHI.

VY 3B’43Ky 3 pI3HOMAHITTSM cmoco0iB 1 (GopM OTpUMaHHS JI0OKa30BOi
iH(popMarllli B IOPUAMYHIA Hayll TakoXX MPOMOHYETHCSA MO CHOCOOIB 30MpaHHS
JIOKa31B Ha JIB1 OCHOBHI KaTeropii:

1)  aKkTUBHA [ISUIBHICTD — KOJU CHIAYMM YU TPOKYpPOp CaMOCTIHHO
MIPOBOJUTH CHIIA41 (PO3IIYKOBI) Ta 1HIII TpOIeCyallbHi Jii 715 300y TTS JOKa3iB;

2) MacHBHA JiSIBHICTP — KOJHM BIANOBIJHA 1H(OpMAIliS HAIXOIUTh Bij
1HIIUX 0ci0 a0o opraHizaiiii y BIJNMOBIIb HA 3alIUTH YU Y€pe3 BUKOHAHHS JOPY4YEHb
orepaTuBHUX Tiapo3autis [90, c. 57].

Mu He TOBHICTIO MOTOHKYEMOCS 3 BXKUBaHHSM TEPMiHA «IMACHBHA NiSUIbHICTb
ci14oro abo MPOKYypopay», OCKUIBKM BBAXKAEMO Take (POPMYIIIOBAHHS HEKOPEKTHHUM.
Ha Hamry nymKy, 1HIIIFOBaHHSI 3aIIMTIB, MOJaHHS 3BEPHEHbB, KJIOMOTAaHb YU BUMOT, SIKI
AKTUBHO BUKOPHUCTOBYIOTHCSI B TPAKTUIl CIAYUX MIAPO3ILIiB, € (HOPMOIO

IiJecnpsiMoBaHoi  JismbHOCTI. OTXKe, Taka AaKTUBHICTh 3 OOKYy TpEICTaBHUKIB
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OOBHHYBAaUY€HHS HE MOKe OyTH OxapakTepu3oBaHa sk macuBHa. HatomicTh cutyari,
KOJIM TPEJICTABHUKYU MIIMPUEMCTB, YCTAHOB YW OpraHi3alliii caMoCTiiiHO mepearoTh
iH(hOpMaIlito, M0 Ma€ 3HAYCHHS IS PO3CIIIIyBaHHS, 3yCTPIYAIOTHCS 3HAYHO PiJIIe
MOPIBHSHO 3 THUMHU BUIMAJKaMH, KOJIM II€ BIJOYBA€ThCA y BIJNOBIAL Ha OQilliiHE
3BEpPHEHHS Cy0’€KTa IOKa3yBaHHS.

3 ormsAmy Ha 11e, 3a0e3MeUeHHs MPOIeCy J0Ka3yBaHHS Ha JOCYJAO0BOMY e€Tari
peanizyeTbCsi 4epe3 MPOBEICHHS CIIIYUM a00 IHIIUM MPEJCTAaBHUKOM CTOPOHH
OOBHHYBAYCHHS K CIITIMX (PO3IIYKOBHX), TaK 1 HETJIACHUX CIIAUUX (PO3ITYKOBHUX)
JiH, a TaKoX IHIIUX MPOIECyallbHUX 3axojiB. KpiM TOro, s BCTaHOBJICHHS
OKpeMHuX 0OCTaBHH, IIO BXOJSATH JO MpeaMeTa J0Ka3yBaHHS, Cy0 €KT JIOKa3yBaHHS
Ma€e TpaBO 3aCTOCOBYBATH 3axoau 3a0e3MedYeHHS KPUMIHAJIHLHOTO IPOBAKCHH.
30KkpemMa, BiH MOKE 3a TOTO/KEHHSIM 13 MPOKYPOPOM 3BEPHYTHUCS JI0 CIIITYOTO CYII
3 KJONOTaHHSAM IpO HAJAHHS JO03BOJIy HAa TUMYAcOBUH JOCTyHn A0 pedell abo
JOKyMEHTIB, a00 >X TMPO HAKIAJCHHS apemTy Ha THMYacOBO BUJIIyUYCHE MaWHO 3
METOI0 HOTO 30epeKeHHs, HAPUKIaI, JIJIs TOJAJIBIIOT0 JAOCTIKEHHSI €KCIIEPTOM Y
MeXax CynoBoi ekcrieptusu [135].

VY3aranpHeHHS MPaKTUKU JOCYAOBOTO PO3CTIAyBaHHS Ta CYIOBOTO PO3IIISILY
JI03BOJISIE 3pOOUTH BUCHOBOK, 1110, TIOTIPU PI3HOMAHITTS CIOCOOIB 30MpaHHs T0Ka3iB,
y KOHTEKCTI 3JI0OYMHIB NPOTU KUTTA Ta 370pOB’Sl 0OCOOM HAWMOUIMPEHIIIUM
3ITMIIAETHCS 30MPAHHS IOKA31B IIISIXOM MPOBEACHHS IJIaCHUX 1 HETJIACHUX CI1TYMX
(po3urykoBux) aid. BapTo HarojaocuTH, 1O TaKTUYHI MIIXOAM 1O peajizallii Takux
T, a TaKOXK HU3KA MPOIECyaTbHUX OCOOJMBOCTEH X MPOBEACHHS, JAlOTh I1JCTaBH
TOBOPUTH TIpo crenudiky 3AiHCHEHHS Ciaiauux (pO3IIyKOBUX) I y MexXax
pO3CHiAyBaHHs caMme i€l KaTreropii KpUMIHAJIbHUX MPAaBOMOPYIIEHb, a TOMY II€
NUTaHHS MOTPeOy€e I'PYHTOBHOIO JOCIIIKEHHS.

[Topsia 31 30upaHHsIM (OTPUMaHHIM) JTI0OKa31B y KpUMIHAIBHOMY MPOBAKEHHI,
BAXJIMBE MICLIE 3aiimMae 1e 1 nepeBipka qokasiB. [IpeameToM nepeBipku 10Ka3iB, SIK
ciymHOo  BKazye  b. [llaGapoBcekmii, € 11X  HaJNEXHICTh, JOMYyCTHUMICTh 1
TOCTOBIpHICTH [132, ¢. 2]. BomHowac y CyYTHICHOMY AacleKTi disUTBHICTH II0JI0

NEePeBIpKH JO0Ka3iB, SK IMpoLecyalibHa ISUIbHICTh YYaCHHUKIB KPUMIHAIBHOTO
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NPOBAPKEHHS — 30KpeMa CJIAY40ro, MPOKypopa, CHIiA40oro Cynadl, Cynay,
I1JI03pI0OBaHOr0, OOBHMHYBaueHOro (MiJACYAHOT0), iXHIX 3aXUCHUKIB 1 3aKOHHHUX
NpEICTAaBHUKIB, & TaKOX IHIIMX CYyO’ €KTIB JIOKa3yBaHHS — MOJSTae y BCEOIYHOMY
aHaji31 HaJaHUX JIOKa31B 3 METOI0 BCTAHOBJICHHS 1XHBO1 HAJIEKHOCTI, IOMyCTUMOCTI
Ta JIOCTOBIPHOCTI, IO BKIIIOYAE:

1. 3’sacyBaHHsl 3MICTy JOKa3iB — igeHTH(}iKalisg TOro, sKy came (aKTU4YHY
1H(opMaIIito MICTUTh JOKa3 1 10 AKUX 0OOCTaBUH BOHA CTOCYETHCH.

2. 3icTaBieHHS I0Ka3iB M CcO000I0 — BCTAHOBJICHHS BIAMOBIAHOCTI abo0
CYNEpPEYHOCTEN MK PI3HUMHU JIKEpeIaMu 1HPOopMaIlii.

3. 30upaHHs JOJATKOBHUX JIOKa3iB — 3IHCHIOETBCS 3 METOIO TEpEeBipKU abdo
YTOYHEHHS XapaKTepUCTUK BXK€ HasBHUX Joka3ziB [132,c.16-17]. ¥V mexax
KPUMIHAJILHOTO TIPOBA/I>KEHHS TMEPEBIPKA JTOKA31B — SIK MPSMUX, TaK 1 HENPIMHUX — €
HEB1J1’€MHOIO CKJIaJIOBOIO MPOLIECY JOKa3yBaHHs, 1110 3a0e31euye Horo 00’ €KTUBHICTD
1 3aKOHHICTb.

Jlo cyO’ekTiB, #AKI HaJAlIEHI TIPaBOM 3MIMCHIOBATH TIEPEBIPKY JIOKa3iB,
HaJIC)KaTh:

— CJIIYU# 1 IPOKYPOP;

— Mi03pIOBaHUM, 0OBHMHYBaueHUH (IMIJICYAHUI), a TaKOX 0co0a, MO0 SKOT
BUPIIITYETHCS TUTAHHS MPO MIPUMYCOBI 3aX0/IM MEIMYHOTO YU BHXOBHOTO XapakTepy,
9 TIPO 3BUTBHEHHS B1Jl KPUMIHAJIBHOI BIATIOBIAILHOCTI;

— 1XH1 3aXMCHUKHU Ta 3aKOHHI NPEJCTaBHUKHU;

— TIOTEPIIUH, HOr0 MPEJCTABHUK 1 3aKOHHUHN MTPEICTaBHUK;

— IIMBUIBHI TTO3MBAY 1 BIJIITOBI/IaY, a TAKOXK iX IMIPEACTaBHUKU;

— TIPEJICTaBHHUK IOPUANIHOI OCOOH, OO SKO1 BEACTHCS MPOBAKEHHS;

— 0c00a, 1010 SKO1 BUPINTYETHCS MUTAHHS €KCTPAIMIIIT;

— CHauui cyaas Ta cyl. Yci 1l cy0’eKTH MaroTh IIPaBO O3HAHOMITIOBATHUCS 3
MarepiaiamMu Ta OpaTH y4yacThb y MepeBipill JI0Ka3iB, CHPHUSIIOYM BCTAHOBJIEHHIO
ICTUHU y CIpaBi, IO MOXKE 3AIHCHIOBATHCS SIK OJHOOCOOOBO, TaK 1 KOJIETiaJIbHO
(30KpemMa, y CyJJOBOMY 3acCiJIaHHi).

[IpaBHUKHM PO3PI3HAIOTH JBa KIIOYOBI MiIXO/IM JI0 MEPEBIPKH JOKA3IB 3aJIEIKHO
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BiJl iXHBOT'O XapaKTepy:

1. Ilpsami pokasu MIATalOTh TEPEBIpIl B acMeKTax JOMYCTHMOCTI Ta
nocToBIpHOCTI. OCKUIBKM Takvil Jo0Ka3 Oe3mocepeqHbO MOB'SI3aHUN 13 TPEeaIMETOM
JIOKa3yBaHHsI, MIEPEeBIpKa Ha HAJICKHICTh HE € HEOOX1THOO.

2. Hempsimi 10Ka3M, HaBMaKW, BUMAraroTh OUTbII PETETbHOI OIIHKU: HEOOX1aHO
3’ACyBaTH ICHYBaHHS OO €KTHBHOTO YHM TTOMHJIKOBO BCTAHOBJICHOTO 3B’SI3KYy MIXK
MIJITBEPKYBaHUM (DAKTOM 1 O0OCTaBMHAMM KPHUMIHAJIBHOTO MPOBa/KEHHs. Takwuii
3B’A30K BCTAHOBJIIOETHCS MUISIXOM:

— MPOBEJICHHS CIAYUX (PO3IIYKOBUX) JIH;

— aHa3y ¥ JIOTIYHOTO 3ICTaBJCHHS MDK pi3HMMHU nokazamu. Lli migxomau
3a0e3MeuyoTh LUIICHY OLIHKY JIOKa30BOr0 marepiainy Ta (OpMYIOTh OCHOBY IS
yXBaJICHHsI 00IpyHTOBaHUX piteHsb [105; 132].

[lepeBipka AOMYCTUMOCTI Ta JOCTOBIPHOCTI JIOKa31B € KIOYOBUM €JIEMEHTOM
KPUMIHAJIBHOT TPOLECYalbHOI MISJIBHOCTI, IO TapaHTye€ IOTPUMAHHS MPUHIIMITY
3aKOHHOCTI Ta CIIPaBEIMBOCTI IiJl Yac (OPMYBaHHSA CUCTEMHU JJOCTATHIX JTOKA31B.

[lepeBipka [OMyCTUMOCTI JIOKa3iB 3MIMCHIOETbCS HA MIACTaBl  TPbOX
000B’SI3KOBUX KPHUTEPIiB:

1. Cy0G’exT 30upaHHs JOKa3y — YU MaB MOBHOBAXKECHHS Ta MPOLECYyaTbHUM
cTaTyc oco0a, sika 3/1iicHIIIa 30UpaHHS.

2. Jlxepeno nokazy — 4d IepeadadeHe BOHO 3aKOHOM SK IPOIECyaIbHO
TOMyCTUME (HANMpUKIAJ, MOKa3aHHS CBiJika, BUCHOBOK CKCIIEpTa, PEUOBUH OKa3
TOIIIO).

3. Ilponenypa 30upanHs — yu OyJa BOHA 3/1MICHEHA y BiIMOBITHOCTI O BUMOT
KIIK VYkpainu (DoTpuMaHHSI CTpPOKIB, NpPaB Yy4YaCHUKIB, (OPMHU TOKYMEHTYBaHHS
TOIIO).

Meroau nepeBipKkH 10IMyCTUMOCTI:

— aHaJi3 HasiBHUX MaTepiaiB;

— 31CTaBJIEHHS 3 1HIIUMHU JOKa3aMHu;

— OTpUMaHHS HOBUX JIOKA31B JJIs 3’ SICyBaHHS OOCTAaBUH.

[TepeBipka TOCTOBIPHOCTI JOKa31B BUKOHYETHCS Y TBOX ACTIEKTaX:
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1. ®akTUYHMI 3MICT — YU MIATBEPKYIOThCS 200 CIPOCTOBYIOTHCSI OOCTaBUHH,
Ha sIK1 BKa3ye€ J0Ka3, IHIIMMU JpKepenamMu iHopMmairii.

2. IlpouecyanbHe DKepeno — OIHIOEThCS CTYMiHb HAAIWHOCTI JKepena, L0
Hajmae noka3. 11{o6 BU3HATH J0Ka3 JIOCTOBIPHUM, HEOOXiJJHO MaTH CYKYITHICTb
B3a€MOIIOB’SI3aHUX JIOKAa3iB, SKi B LIJIOMY (OPMYIOTh BIIEBHEHICTH 1032 PO3YMHUM
CYMHIBOM HIOJI0 KOHKPETHOTO (haKTy.

3ayBaXUMO, 110 BYEHWMHU BHUPOOJIEHI TMEBHI OOMEXEHHS MO0 IEepPEBIPKU
nokaziB. Tak, HeHaneXHI JOKAa3W HE MIUISTaloTh MEpPEeBIPIl HA JOCTOBIPHICTD,
OCKUJIbKHA HE MArOTh 3B’ 513Ky 3 IPEAMETOM JoKa3yBaHHs. Henomyctumi qokasu (uepes
nopymeHass  ¢opmu, cnocoOy  30upaHHs abo cy0’ekTta) HE  MOXYTh
BUKOPHCTOBYBATUCS SK IIJACTaBa I TPOILECyalbHUX pIMIEHb, TOMY TaKOX HE
NJUISITaloTh  MepeBipil Ha gocToBipHicTh [132, c. 171-173]. Bigrak, mig dac
MEpPEeBIpKU  JIOKA31B CiiJl OOOB’SI3KOBO JOTPUMYBATUCA KOMILUIEKCHOTO MiAXOAY,
KOTpUIl  3a0e3neuye  3aKOHHICTb, OOIPYHTOBAHICTh Ta OO €KTHUBHICTH Y
KPUMIHAJIbHOMY MPOBAJ[KEHHI.

OTxe, y cydacHOMY KpUMIHAJILHOMY IPOIIECI CIOCO0U 30upaHHs (OTPUMaHHS)
JIOKa31B BU3HAYAIOTHCSA 3MICTOM IpoliecyaibHoi GyHKIIi (0OBUHYBaYeHHS, 3aXHUCTY,
CYyJIOBOTO PO3IJIAAY), @ TaKOXX KOHKPETHHUMHU CyO’€KTaMH, SIKI IiX peasli3yloTh.
Bianosinno 1o yunHoro KIIK Ykpainu, npakTUky mpaBo3acTOCYBAaHHS Ta HAYKOBHUX
MIIXO0/iB, JOIIIFHO BUOKPEMHUTH TaKi OCHOBHI CIIOCOOM 30MpaHHS JOKa3iB 3aJCKHO
B1Jl KOHKPETHO 3aCTOCOBaHOi popMU 1 Cy0’€KTa, IKUH peanizye e 3axii;

1. Cnigui (po3mrykoBi) Aii — 1€ KJIACHYHI MPOIECyalibHI 1HCTPYMEHTH, IO
nependavaroTh aKTHUBHE BTPYYaHHS CIHIIYOTO, OMNEPATHBHUX TMpPAIlIBHHUKIB (32
HAssBHOCTI BIJMIOBIIHOTO JOpYyYeHHs) abo TpoKypopa isg Oe3MocepeHbOro
30upaHHsl M0Ka30Boi iHpopMarii. J[o Takux miil HauexaTh: MOMUT, OOIIYK, OTJISI,
eKCIIepUMEHT, BOi3HaHHa Tomo [133]. Ix mnpoBegeHHs periameHTyeThCs
cnemiaabHuMu HopMamu KIIK Vkpainu 1 € HaiimommpeHimmm 3aco00M BUSBICHHS
(bakTHYHUX JaHWX y TPOBAPKCHHSX IIOAO0 3J0YMHIB TPOTH KUTTSA Ta 370POB’S
0ocoou.

2. Hermacui cmigui (po3mrykoBi) mii — 3AIMCHIOIOTBCS 3 JOTPUMAHHSIM
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CHEIIAIBHOTO TOPSIIKY, 30KpeMa 3a YXBajor CJIia4oro cyaai abo Ha mijcTaBi
MIOCTAHOBH TPOKYpOpa, W OXOIUTIOIOTh MpUXOoBaH1 (HermacHi) meromu ¢ikcari
noKa3iB. BoHM 0COOMMBO aKTyallbHI y CKIQIHUX KPUMIHATBHUX TTPOBAKEHHSX, KOJIH
3BUYAHHUMH METOJaMU OTPUMATH 1H()OpMAIIit0 HEMOXKIIMBO. Y JOCIIKYBaHIN HaAMH
KaTeropii 3J0YMHIB TMPOBOAATHCS 3ACOUTBIIOTO CHIAYUMH W  ONEPATHBHUMU
T1APO31TaMU.

3. BurpeOyBaHHS [0Ka3iB — II€ 3BEPHEHHS YIIOBHOBAXEHUX CYO’ €KTIB
(crmimgoro, MpoOKypopa, 3aXMUCHUKA, TOTEPITLIIOTO TOIIO) IO OPTaHiB ISP KaBHOT BIaIH,
MICIIEBOTO CaMOBPSIyBaHHs, YCTAHOB, OpraHi3alliid, pi3UYHUX YU CIY>KO0BUX 0Ci0 13
BUMOI'OI0 TIPO HAJaHHS peueH, JOKYMEHTIB ab0 BIJJOMOCTEH, II0 MarOTh 3HAYEHHS
JUTSL IpOoBaJKeHHs. Takuid crocid 3acTOCOBY€EThCS Y BHIIA/IKaxX, KOJU BIIOMO, 1€ 1 B
KOro 30epiraerbcs MOTEHIIMHUI JOKa30BMM MaTepias. 3aKOH HE BCTAHOBIIIOE
000B’s13k0BO1  (hopMU BUTpeOyBaHHS, OAHAK Yy TMPAKTHUIl TepeBara HaJAEThCS
MUCHMOBIH QopMI.

4. OtpumaHHs JOKa3iB — TMOJArae y J0OpOBUILHOMY HaJaHHI 0coOamu
(p13MYHUMH YK FOPUIUYHUMH) BIAMNOBIAHUX MAaTeplajiB: JTOKYMEHTIB, MPEAMETIB,
iHdopmarrii. Y TakoMy BUIIAAKY YIOBHOBaXXEHI 0coOU (CliIUui, MPOKYpOp, CyH), SIK
MpaBUjIO, 3IIACHIOIOTh JOMUT OCOOM, sSKa Hajgana JOKasH, 3 SCOBYIOTH JKEpesio
MOXOJ/KEHHs, O0CTaBUHU HaOyTTs 1, 3a MOTPeOH, MPOBOIATH OIJIS] TMOJAHOTO
Marepiaiy.

5. IlogaHHs JOKa3iB yYaCHHKaMHU MPOBAIKEHHS — 30MpaHHS J0Ka31B TAKOX
MOKE 1HIIIIOBATUCA YYaCHUKaMHM KPUMIHAJBLHOTO TMPOBA/KEHHS, Hacammepe.
CTOpOHOIO 3axucTy. Ilimo3proBanmii, OOBMHYBa4YeHHI, MOTepHuIMiA abo ixHI
NPEACTaBHUKA MOXYTh CaMOCTIHO HaJaTH peyli, TOKYMEHTH, HUGpPOBI HOCII
iH(dopmarrii, mo MamTh J0Ka30Be 3HaYeHHs. LI maTepianu aHami3yrOThCA Ta 3a
HAssBHOCTI 3aKOHHMX MIJICTaB JOJYy4arOThCs O CIPaBU BIAMOBIAHUM MPOIECYaTbHUM
PILICHHSIM.

3a5ie)KHO BiJl MICII€3HAXO/KCHHS (DAKTUYHHX JTaHUX, [0 MAIOTh 3HAUYCHHS IS
MPOIIECY JOKa3yBaHHs, CIIOCOOM 30MpaHHs JT0Ka31B MOXKYTh OyTH Ki1acu(iKoBaHI Ha

TaKi:
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1) sixi peanizyroTbes 6€3mocepeHb0 Cy0’ €KTOM J0Ka3yBaHHS HAa TEPUTOPIi, 110
nepedyBae B MeXaxX TEPUTOPIAIbHOI  IOPUCIUKINT  OpraHy JOCYJOBOIO
PO3CIIiTyBaHHS;

2) 10 TPOBOMATHCS IHIIUM OpPraHoM, a/pke (akTH4YHI JaHi nepeOyBaroTh Ha
1HIIIM TEPUTOPIi, POTE B MEKAX TEpUTOPii YKpaiHu;

3) sIKi peani3yroThCsl B MEKax MDKHAPOAHOTO CIIBPOOITHUIITBA, 30KpEeMa KOJIU
00’€KTH JI0Ka3yBaHHS a00 Mijo3pIoBaHl TNepeOyBalOTh 3a MeXaMu YKpaiHH.
OTpuMaHHSl TaKUX JI0Ka3iB 3A1MCHIOETHCA BIAMOBIIHO 1O MIXHAPOJHUX JTOTOBOPIB,
3a KJIOMOTaHHAM CJII40T0 a0 mpokypopa Ta 3 ypaxyBanHaMm Bumor KIIK Ykpainu.

3asie’)KHO BIJl CTYIEHS aKTUBHOCTI Cy0’€KTa JI0Ka3yBaHHs, CIIOCOOU 30MpaHHS
JI0OKa31B YMOBHO MOJIIISIFOTHCA HA:

1) akTUBHI J1i — KOJM 1HIIIaTUBAa BUXOAUTH B1J] CTOPOHU OOBMHYBAau€HHS a00
Cyny, 1 BXXUBAIOThCSI KOHKPETHI 3aX0/1 JUIsl BUSBJICHHS Ta (pikcailii JoKas3iB;

2) peaKTUBHI J1ii — KOJU YIOBHOBAXEHUHN Cy0’€KT MPHUIIMAE, OLIHIOE 1 0Ty4Yae
JIOKa3H, MOAaH1 IHIIMMH YYaCHUKaMHU MPoIlecy ado OTpUMaHi y BIIMOBIIb HA 3aIUT.

KoskeH 13 3a3HaueHHX cMocoOiB Mae CBOi IMPaBOBI paMKH, MpOLECyalbHi
0COOJIMBOCTI Ta BUMOTH J10 (opMHU, MOPSAKY Ta cyO’ekra peamizamii. [IpaBunpHe
BUKOPUCTAaHHS BIAMNOBIAHOIO crocoOy 30upaHHs JOKa3iB 3a0e3neduye JOCATHEHHS
METH KpPUMIHAJIIBHOTO TPOBAIKEHHA — BCTAHOBJEHHS OO €KTHBHOI ICTHMHHM Ta
YXBAJICHHSI CTIPABEIJTUBOTO PIIICHHS.

3a XapakTepoM 1HIIIaTUBHU:

1. InimiaTuBa ciiggoro (IPOKypopa) — KOJIM PIillIeHHs Mpo 30MpaHHs JOKa3iB
YXBAJIIOETBCS B Mekax (YHKIIT OOBMHYyBayeHHs. 3a3BHuUail peali3yeThCsl depes
NpOBEJEHHS Ciigunx (po3lIyKoBUX) ab0 HerjJacHUX i, BUTpeOyBaHHS,
NPU3HAYEHHS €KCIIEPTHU3 TOLIO.

2. IuimiaTMBa CTOPOHM 3aXUCTy — VYYAaCHHUKH, SKI peai3yloThb CBOI
npoIlecyalibHl MpaBa IS MOJAHHS JOKa3iB Ha MIATBEP/KEHHs a00 CIPOCTYBaHHS
00CTaBUH OOBHHYBA4YEHHS.

3. InHimiatuBa Cyy — peani3yeTbes MEepeBaXKHO Ha €Tarll CyJA0BOr0 PO3TJIsy,

KOJIM BUHUKA€ HEOOX1THICTh BUTPEOyBaTH JOJIaTKOBI MaTepialiv, BUKJIUKATH CBIJIKIB
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a00 MPU3HAYUTHU EKCIIEPTU3Y JJI BCTAHOBIIEHHS 00’ €KTUBHOI ICTHHH.

3a xapakTepoMm JI0Ka30BOro JKepea:

1. IlepBunHi cmocobu 30upaHHS JOKa3iB — Ti, IO CHOpPAMOBaHI Ha
oesnocepenHe oTpuMaHHS iHGopMaIli 3 JpKepena (HaOpUKIad, JOMUT CBIIKA,
OOIIyK).

2. BropunHi cnocoOu — MOJATAIOTh Y OTPUMaHHI MOXiAHOI 1H(opMalii abo
dikcamii BKe€ OTPUMaHMX JaHUX (HAOPHUKJIAJ, aHaji3 JOKYMEHTIB, BHUCHOBKHU
eKCIIEPTIB, aKTH MEPEBIPOK).

3a BIIKPUTICTIO CIIOCOOY peatizaliii:

1. T'macHi (BimkpuTi) criocoOu — Ti, IO Peani3yloThcs BIIKPUTO, 3 (hiKcalliero
BCIX MpOLECYaJbHUX A1 y BIAMOBIAHUX MPOTOKOJAX, 13 3aJyYEHHSM YYaCHUKIB
(HampuKIIa, AOMUT, OTJISi, OOIIYK).

2. Hernacui (mpuxoBaHi) — Ali, IO MPOBOASATHCS O€3 BIJOMa YYaCHHKIB, 3
MeTOI0 (ikcamii (akTIB KPUMIHAIBHOIO MPaBOMOPYIICHHS a00 OTPUMAHHS I1HIIHMX
JIOKa31B (HaMpUKIIAJl, ay/110- Y4 B1JICOKOHTPOJIb, CIOCTEPEIKEHHS).

3a MeToro peaizarlii:

1. BcranoBienHst pakTUYHUX OOCTaBUH TMOJIT — BC1 CIOCOOH, 110 CIPSIMOBaHI
Ha 3’ICyBaHHA OO €KTMBHOI KapTHUHU 3J0YMHY (Miclle, 4ac, CHoci0 BYMHEHHS,
HACIIJIKH).

2. Inentudikamiss ocoOu NPaBOMOPYIIHUKA a00 TOTEPIIIOr0 — CIHia4l
(po3wykoBl) nii, CHOpPSAMOBaHI Ha BCTAaHOBJIEHHS OCI0, MOB’sA3aHUX 13 TMOMIEI0
(BmizHanHs, excrieptu3a JJHK, naktunockomis Toio).

3. VTounenns abo mepeBipka HasABHUX JOKa3iB — 3aCTOCOBYETHCS, KOJIHU
HEOOX1JTHO 3’5ICYBaTH CYMHIBHI a00 CylepeusInBl aClieKTH I0Ka30BOr0 MaTepiany.

4. 30epexxeHHS J0Ka3oBoi 1H(opmallli — cmocobu, MmO 3a0e3MeuyrTh
bikcaliro, OXOpOHY Ta 30€pEeKEHHS pPEUOBHX JOKa3iB (HAKJAJEHHS apeuiTy,
TUMYACOBHUH JOCTYII TOIIO).

Takum unHOM, Kiacuikailis crocoOiB 30MpaHHs JT0Ka3iB HE € CTaloK ado
3aBEPILIECHOI0 — BOHA JMHAMIYHO PO3BUBAETHCS PAa30M 13 PO3BUTKOM KPUMIHAIBHOIO

MPOIIECYaTbHOTO 3aKOHOJABCTBA, CIIIUO0i, CY/IOBOI Ta EKCHEPTHOI MPAKTHKU Ta
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HaykoBUX miaxo/iB. IlpuBenena kmacudikaifis Takux CIOCO0iB, Xxo4a 1 Mae
MEepPeBaXXHO TEOPETUYHE 3HAYEHHS, TMPOTE JIO3BOJISIE BPAXOBYBATU CHEIUQIKY
KOHKPETHOTO KPHUMIHAJILHOTO TIPOBA/DKEHHS, IO € OCOOJMBO BAXKJIMBUM IS
e(eKTUBHOTO BUKOHAHHS 3aBJlaHb JIOKa3yBaHHS Ta 3a0e3MEeueHHs CIPaBEIJIMBOTO
IPaBOCY IS

SIKIII0 BUXOUTH 3 TOTO, 110 KpUMiHAJIbHA TIPOIeCyaibHa AIsIIbHICTh OB’ A3aHa
HE TUIBKHU 31 30MpaHHSAM JOKa3iB, ajie i OTPUMAHHAM 1 MEPEBIPKOIO OPIEHTYIOUOIO
iHpopMaIlii, KOTpa NOTEHLIHHO MOXe HaOyBaTH JIOKA30BOTO MOTEHIANTy, TO MOXKHA
3alpONOHYBAaTH 1€ OAHY Kiacu@ikaiiio — TMpoIeCyalibHi Ta HEMpOoIleCyalbHi
crocoOu OTpuMaHHS (PAKTUYHUX JIaHUX, TOB’SI3aHUX 13 MOMAIEI0 KPUMIHAIBHOTO
MPABOIOPYILIECHHS, SIKI 1CTOTHO BIUIMBAIOTh Ha peaiizaililo JoKa3zyBaHHsS. Takuii
X1 JTO3BOJISIE€ PO3IMIMPUTH MEXKI PO3YMIHHS MEXaHI3MIB OTPUMAaHHS JOKa30BOi
1H(popMmarlii, 1 Hacammnepesa MOB’S3aHUN 13 ypaXyBaHHSM POJIi CIELIAJIbHUX 3HAHb.
OTxe, 3a UM KPUTEPIEM MH ITPOTIOHYEMO BHOKPEMITIOBATH:

1. IlpouecyanbHi crocoOu OTpUMaHHS (PAKTUYHUX JaHUX, TOOTO Ti, WIO
nepeadayeHl MOJOXKEHHSAMH KPUMIHAJIBHOTO MPOLIECYalbHOrO 3aKOHOJABCTBA,
peaizallisa SKUX MOTpedye TOTPUMAaHHS KOHKPETHOI MpoliecyaibHoi (GOopMH, ydacTi
YIOBHOBAXKEHUX CYO’€KTIB Ta BIAMOBIIHOTO TpoiecyaibHOoro odgopmienns. [o
TaKUX CIOCOOIB HAJIEKATh:

— cmigai (po3IIyKoBi) Jii: TOMUT, OOIIYK, OTJISA, €KCIIEPUMEHT, Mpe/1’ IBICHHS
JUTS BITI3HAHHS, BUIMKA TOIIIO;

— HerJacHi ciifdi (po3mIyKoBi) Jii: ay/io-, BiJIGOKOHTPOJIb, CIIOCTEPEKECHHS,
KOHTPOJIb 32 BUMHEHHSIM 3JI0YHMHY TOIIIO;

— BHUTpeOyBaHHS, TUMYACOBUH JOCTYI, apeIliT MaiiHa — B T.4. y TOPSJAKY
3a0€3MeUYCeHHS] KPUMIHAIBHOTO MPOBAKEHHS;

— MPU3HAYCHHS Ta MIPOBEICHHS CYJOBUX CKCIIEPTH3 — 3a IIOCTAHOBOIO CJIIA90TO
ab0 yxBaJiolo Cyay;

— MOJAHHS KJIOMOTaHb PO 30MpaHHs JI0Ka3iB — 3 00Ky 3aXHCTY, MOTEPHIIOro,
npeactaBHukiB. [li  cmocoOu 30upaHHs MaoTh GopMaTi3oBaHUN  XapakTep,

BU3HAYCHHUI TMPOIEIYpPOI0, CTPOKAMH Ta TpaBaMU YYaCHUKIB KPHUMIHAIBHOTO
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MPOBAJI>KEHHS.

2. HenpouecyanbHi crocoOu OTpuUMaHHS (PaKTHYHMX JaHUX — I Aii, He
nepenbaueHi Oe3mocepeaHbo sk mporecyanbHi y 3micti KIIK VYkpainu, omHak
MOXyTh HaOyBaTH B IEpPCHEKTHBI JOKA30BOr0 3HAYEHHS. IX peaizallisi 4acTo
MOB’s3aHa 3 BUKOPUCTAHHAM CHEIiaIbHUX 3HaHb, 30KpeMa y cdepi KpUMIHATICTUKH,
MEIUITMHU, TICUXOJOTii, TexHIYHMX HayK. OCHOBHOIO O3HAKOW € Te, II0
HempolecyaiabHl Jii caMi Mo €001 HE MOPOKYIOTh IOPUIMYHHUX HACHIIKIB, aje
MO>KYTb IHIIIFOBATH TIpoIIeCcyaibHi Ail a00 cripusaTé GOpMyBaHHIO T0Ka30BO1 O0a3u.

Jlo Takux croco01B HaJICKaTh:

1) 3BepHEHHA CTOpPIH KPUMIHAJIBHOTO TPOBAKEHHS A0 (axiBIIB YU
HE3AJIEKHUX EKCHEPTIB Uil OTpUMaHHS HEO(PIUIMHUX KOHCYJIbTalllii, BHCHOBKIB,
aHaJi31B, K1 OTIM MOAAIOTHCS K JIOKYMECHTH;

2) camocrTiiiHe (piKCyBaHHS MEBHUX (DAKTIB 3aXMCTOM Y MOTEPIUIAM: ayJl10-
YU BiJieo3anuc, 310pani cBiqueHHs, Gorto, TexHiuHi gaHi (GPS, moOinbHI gaH1);

3) peaumizaiiis MPUBATHOI 1HINIATUBH Y BCTAHOBJIEHHI (DaKTUYHHX OOCTaBUH
(mampukian, 30ip 1HQoOpMaIli  KypHaJIiCTaMH, MPUBATHUMHU JETEKTHUBAMH,
IrPOMAJIChKUMH aKTHBICTaMHU, SKa B TIOJAJBIIOMY MOXKe OYyTH HajaHa CTOPOHI
KPUMIHAJIBHOTO MTPOBA/IKEHHS );

4) HayKOBO-KOHCYJIbTaTUBHI BHCHOBKM — MpaBOBa OLIHKAa YU TIyMadeHHS
HOPM, SIKI MOXYTh OyTH BUKOPHUCTaHI B OOTpyHTYBaHHI MPOIECyaIbHOI TO3UIIli (ae
HE € JJOKa3aMHu y By3bKOMY CEHCI).

Takum 4YMHOM, HemporecyaibHI (OPMU BUKOPHUCTAHHS CIEIIATbHUX 3HAHb
MaroTh JOTIOMIKHE 3HAYEHHS: BOHH CIIPUSIOTH IMIJITOTOBIN JO MPOIECYaTbHUX JIii,
dbopMyBaHHIO  TPAaBOBOi  MO3WINI, BHU3HAYEHHIO  CTpaTerii 3axucry  abo
oOBuHyBaueHHs. OnHak, m06 iHbopMaris, 3100yTa TAKUM NIITXOM, HaOyIa cTaTycy
J0Ka3y, il HEOOX1HO HaJEKHO MPOIECyaIbHO O(OPMHUTH Ta JOJYYUTH Yy CIOCIO,

Bu3HaueHuit KIIK Ykpainu.
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2.2 3aco0u 30MpaHHs 10KA3IB CTOPOHOI0 O0BMHYBAYEHHS Y KPUMIiHAJIBLHUX

NMPOBAJIKEHHSX 010 3JI0YHMHIB MPOTH KUTTS TA 3I0POB’ 000U

Jlkepena MOoKa3iB y KPUMIHAIBHUX MPOBAIHKCHHIX MO0 3JIOYHHIB MPOTH
KUTTS Ta 30POB’sI 0COOM MAIOTh BJIacCHE MpUTaMaHHi iM 0COOIMBOCTI, 3yMOBJICHI SIK
cnenu@iko MpeaMera JOKa3yBaHHSA, TaK 1 XapakTEpOM CaMoro 3J0uMHy. Taki
CIIPaBU HEPIAKO MOB’sI3aHi 31 CKJIAJHUMHU HIOAHCAMHU, 0 0€3M0CepeIHbO BILTUBAIOThH
Ha BUOIp, PopMy Ta 3MICT JKepen T0Ka3iB.

OnHier0 3 CyTTEBUX MpOOJIEM € HEMmoBHE a00 HEHAIC)KHE BUKOPHUCTAHHS
JKepen J0Ka30Boi 1H(opMailii cTopoHOr0 oOBuHYBaueHHs. lle miaATBepmIKy€eThbCs
BUCOKHM BIJICOTKOM BHIIPaBIyBaJbHUX BUPOKIB, BUHECEHUX Yy TaKUX KaTETopisix
cnpaB. Take crTaHOBHUIIE BKa3ye Ha HEIOCTATHIM piBeHb OOIPYHTOBAHOCTI
Ipeja’ABICHUX OOBHHYBAaY€Hb 1 MOPYLIEHHS MPUHIMIYY MOBHOTO, BCEOIYHOrO W
00’ €KTUBHOTO JOCIIIPKEHHSI 00CTaBUH NMPOBAKECHHS.

HesBaxaroun Ha 3HAYyUIICTh JDKEpEN JOKa3iB y CIpaBax L€l KaTeropii, ix
pOJIb 1 MPaABOBUI CTAaTyC 3aJIMIIAIOTHCS HEIOCTATHHO BU3HAYEHHMM B TEOpli Ta Ha
pakTUli. BiICyTHICTh YITKUX METOAUYHMX MIAXOIIB A0 BHSBICHHS, (pikcauii Ta
OLIIHKM TaKUX JDKEpeNl y KOHTEKCTI 3JI0YMHIB NPOTH JKUTTA Ta 3JI0pPOB’S 0COOHM
CYTTE€BO YCKIAIHIOE €(EKTUBHICTh JIOCYJIOBOTO PO3CIIAYBaHHS Ta CYyJIOBOTO
pO3IIIALY.

Jlxepena noka3iB y KpUMiHAJIBHOMY MPOBAHKEHHI MAIOTh YITKE 3aKOHOJaBYE
BH3HaueHHs. Biamosigao 10 nonoxenb KITK Ykpaiau, 10 HUX HajaeKaTh:

— MIOKA3aHHS YYaCHUKIB KPUMIHAJIBHOTO MPOLECY;

— pedoBi gokasu [50];

— JOKYMEHTH, 10 MICTATh (PaKTUYHI JaHi;

— BUCHOBKHM €KCIepTiB [63].

30upanHs i Qikcairis 3a3HaUYEHUX JKEPEIT BIOYBAETHCS MIISTXOM MPOBEICHHS
cmiaunx (po3UIyKOBUX) AiM, a TaKOX dYepe3 3aCTOCYBaHHS 3axXOJiB 3a0e3MeyYeHHs

KPUMIHAJIBHOTO TpoBa/pkeHHs . Came 11l mporiecyaibHi 1HCTPYMEHTH J03BOJISIOTH
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YHOPSAIKOBAHO, Y BIAMOBIAHOCTI O BUMOT 3aKOHY, OTPUMYBATH J0Ka3U.

[IpaBoBi ¥  opraHi3aliiHO-TaKTUYHI  3acaayd  MPOBEACHHS  CIIIIUUX
(pO3IIYKOBUX) MAii, 30KpeMa 1 MiJ Yac PO3CHiTyBaHHS 3JIOYMHIB MPOTH KUTTS Ta
3110poB’s ocobu, nochimxysamu O. Bamyk [13], O. dydentok 1 M. KoBanscbka [36],
M. 3y6og [42], A. IBanuus [43], H. Icarona [44], O. Kamina [47],
C. KoBampuyk [57], A.Kysrtiii [65], I Koryruu [59], T.Kpumcekuii [64],
B. HerpeGeupkuii [76], 1. IlomroxoBuu 31 cmiBaBTopamu [89], €. [Ipsxin [98],
A. PatrnoBa [100], O.YepuoB [129], B. Cemenoros [107], O. Cepadumon [109],
J. Tumuumun [118], JI. Ynanosa [122], B. Illeniteko [138] Ta 6araTo iHIIHMX.

Cnigul (posmykosi) aii (mami — C(P)M, sk ne BuzHadeHo y KIIK Vkpainm,
COpsIMOBaHI Ha OTpUMaHHA (30UpaHHs) JOKa3iB a00 NEPEBIPKY BKE OTPUMAHUX
JIOKa3iB y  KOHKPETHOMY  KpHUMIH&JIbHOMY  TpoBajbKeHHI  [63].  Amnami3
PaBO3aCTOCOBHOI MPAKTUKU CBIAYMTH, IO MiJ Yac PO3CIIAYBAHHS 3JI0OYMHIB IPOTU
KUTTS Ta 370POB’ST 0COOM THUTIOBUM € IPOBEIACHHS:

1) ormsiay MicIis MOJii;

2) IOTIHUTY;

3) orsiAy mpeaMera;

4) oTpuMaHHS 3pa3KiB JJIsl EKCIIEPTU3H;

5) cAiI4oro eKCIepUMEHTY;

6) 3a;ydeHHsI eKCriepTa Jijisl IPOBEICHHS EKCIIEPTU3H;

7) o0myKy;

8) HernmacHux ciiguux (po3urykosux) Aiit (mami — HC(P)).

OxpiM BUTNIAAKY OTJISTY Micls MOALI, BIATIOBITHO /10 MOJ0XEHb KPUMIHAIBHOTO
nporecyaibHoro 3akoHogaBctBa, C(P)J MOXyTh 3[1MCHIOBATHCS BUKJIIOYHO MMiCJIS
BHECECHHs BIAMOBIAHMX BimoMoctedt g0 €PJ[P. ¥V Mexax CTpokiB A0CYyI0BOTO
po3ciilyBaHHs 103BOJIeHO TpoBenaeHHs Bcix BuAiB C(P)Jl, 3a BUHATKOM THX, SKI
BUKOHYIOTHCS Ha MIJCTaBl CyJI0BOrO TOPYUYEHHS BIJAMOBIIHO A0 YacTUHU 3 crarti 333
KIIK Vkpainn. Baxmuumu ymoBamu edektuBHoro 3maivicnenns C(P)I e
CBOEYACHICTb, OMNEPATUBHICTh, MOBHOTa Ta MNpoQeciiHUil pIBeHb i, 10 MOXKe

BKJIFOYATH 3aTy4EHHS! KOMIIETEHTHUX CIEIIaNiCTIB, OTPUMAHHS BiJl HUX HEOOX1THHUX
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KoHcyJbTami tomo [135, ¢. 299]. CaymHow € aymMka mpo Te, 10 JTOTPUMAaHHS
BCTAHOBJICHOTO 3aKOHOM Topsanky mpoBeaeHHs C(P)Jl € HeoOXiqHOIO yMOBOIO s
BUSIBJICHHS Ta HaJIeKHOI (hiKcarlii JOCTOBIPHUX 1 TOMyCTUMHUX (PaKTHUHUX JaHUX, SIKI
MarOTh 3HAYCHHS IS JJOKa3yBaHHS Y KpUMiHAJILHOMY MpoBa/pKeHHI [136].

Hlono cmoco0iB OTpUMaHHS JI0Ka3iB, BApTO HAroJOCHUTH Ha Ba)XJIMBOCTI
HaJIeXHOI ¢ikcarii BianmoBigHoro nporiecy. Pesynsratn nposenenus C(P)/1, a Takox
HC(P), marote dikcyBarucs BianoBigHo ao Bumor ctarti 103 KIIK Vkpainu —
HUIIXOM CKJIaJaHHA TPOTOKOJIY Ta BHUKOPUCTaHHS 1H(OPMALIMHOTO HOCIA 3
BIJIMOBITHAM TEXHIYHUM OOJaAHAHHAM. CIMHUM BHHSITKOM € TIPOBEJICHHS
EKCIIEPTU3H, PE3YIbTaTH SIKOT OQOPMIIOIOTHCS y BUIJISAAI BHUCHOBKY €KCIEpTa.
OxpeMi nuTaHHsA WOJ0 (ikcanii Ta oQOpMIIEHHS MNpPOLECyalIbHUX JOKYMEHTIB 3a
pesynbratamu C(P)/] maroTh 31HcHIOBAaTHCS BIiAMOBIAHO 10 BUMOT cT.cT. 104—106
KIIK Yxkpainu.

[pyHTOBHY POJIb y BM3HAUECHHI Pi3HUX aCIHEKTIB 3MiMCHEHHS 3aXKCTy 0COOH B
KPUMIHAJIbBHOMY TPOBAJKEHHI BifirparoTh podotu I. birynus [6], O. dynko [34],
B. 3a6oposcrkoro [40], O. Macmiok [71], B. Hikituenko [78], H. O6pizan [79],
€. [Temixoca [84], B. Ilomemtomka [92], C. CaBunpkoi [102], O. Ckpsbina [110],
K. CrosnoBa [113], B. Teprumnauka ta I. Ogunanosoi [117], P. Tposunosceoi [120],
1O. Memmyyenko [116], B. FOpuuimuna [146] Ta 6arato iHIIMX.

HaykoBIll BHCIOBIIOIOTH Pi3HI MAXOAW IOJ0 OCOOJHUBOCTEH OTPUMAHHS
JTIOKa31B CTOPOHOIO 3aXUCTy Yy KPUMIHAJIBHOMY MPOBAIKEHHI. 30KpEMA, 3BEPTAETHCA
yBara Ha BIZICYTHICTh JIIEBUX MEXaHI3MIB peajizallii BiMOBIJHUX TOBHOBAXKEHbD, 110
YCKJIQIHIOE 3aXUCT MpaB 0COOH, a TAKOX HA HEUITKICTh 3aKOHOAABYOI peryIaMeHTalll1,
HEYITKY TEPMIHOJIOTII0 Ta HASBHICTh Y 3aKOHI mpaBoBuX ¢ikmid [77]. Y 3B’sa3Ky 3
MMM Yy MeEXax Halloro JOCTIDKEHHS MOIIIFHO 30CEePEANTHCS Ha Crmocodax
OJICp>KaHHS J0Ka31B CTOPOHOIO 3aXUCTY Y KpUMiHAJIBHOMY MPOBAJXKEHHI, 0COOJIMBO B
KOHTEKCTI HAyKOBOTO OIpallfOBaHHs cheru@ikd JoKa3yBaHHS Yy CHpaBax IMpo
3JIOYMHHM TIPOTH JKUTTS Ta 3/I0POB’ S OCOOHU.

AHaJli3 TPakTUKU JOCYI0BOTO PO3CIIiIyBaHHs Ta CyJOBOTO PO3IJISIAY CBIAYHTH,

0 CTOPOHA 3aXHUCTy HAWYaCTIIIE BUKOPHCTOBYE TaKl IHCTPYMEHTH, SIK OTPUMaHHS
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TUMYAacOBOTO JOCTYMy JO peuyed 1 JOKYMEHTIB Ha MiACTaBl BIJMOBIAHOI yXBaJH
CITIAYOrO CYJJIl UM CY]ly, a TAKOK BUTPEeOyBaHHs JOKYMEHTIB 3T1JIHO 3 MOJIOKCHHIMU
3akony Ykpainu «IIpo anBokatypy Ta aqBOKaTChKY IISIBHICTHY.

Ha name nepekoHaHHsl, TisJIbHICTb, CIIPSIMOBAaHA HA 3aXUCT 0COOU, HE TOBUHHA
OOMEXyBaTUCh JIMIIE CIPOCTYBAaHHSIM JOBEICHOCTI BHHHM Ta IIOCHJIAHHSIM Ha
HEJOMYCTUMICTh JOKa3iB, MOJAHUX CTOPOHOIO OOBHHYBAauY€HHS, XO4a IIl ACIEKTH,
0e3yMOBHO, MAalOTh CYTTEBE 3HAYEHHS JUIsl pe3yJIbTATIB pO3TJIIsAY cripaBu. Braxaemo,
0, KOPHUCTYIOUHCHh MPOIECYaTbHUMHU MOKJIMBOCTSMH, TapaHTOBAHHMH 3aKOHOM,
3aXMCHUK Ma€ MPaBO 3IMCHIOBATH KpHUMIHAJIbHE MpoliecyaibHe goKasyBaHHs. Lle
3YMOBJIEHO THM, III0 B KPUMIHAJIBHOMY MPOBAKEHHI HE ICHY€ Hamepe]] TOTOBHUX
JIOKa31B — CTaTyC J0Ka3dy HaOyBalOTh JIMIIE TI BIAOMOCTI, sIKi OyJau BHUSBJCHI Ta
HAJICKHUM  YMHOM  3adiKCOBaHI  BIJIMNOBIHO JO BUMOT  KPUMIHAJIBHOTO
MPOLECYAIBHOTO 3aKoHy [116, c. 211].

VY 3B’SA3Ky 3 BHKJIQJCHHM, CEepell KPUTEPIiB, MOTPUMAHHS SKHUX O3BOJISE
MartepiaiaMm, OTpUMaHUM 3aXHCHHUKOM, HaOyTH CTaTyCy JOKa3iB y KpPUMiHAJIbLHOMY
MPOBA/IPKEHHI, MU BUOKPEMITIOEMO TaKl YMOBHU:

1)  nmoTpumaHHS TPUHIMIY 3aKOHHOCTI TiJ Yac OTPUMAaHHS 3aXUCHHUKOM
MaTepiaiiB, a TAKOXK 3a0€3MeYeHHs IPHU LbOMY MPaB 1 3aKOHHUX 1HTEPECIB 0COOU;

2)  3100yTTs MaTepianaiB BUKIIOYHO B C1OCi0, nependauyeHnil moJI0KEHHSIMHU
KIIK Ykpainuy;

3)  BIANOBIAHICTH OTPUMAHUX 3AXMCHUKOM BIJOMOCTEH 3a 3MICTOM 1
GhopMOIO0 TUM TIPOLIECYATIbHUM JIKepesiaM JI0Ka3iB, SKi BU3HAYEHI YaCTHHOIO 2 CTaTTI
84 KIIK Ykpaiunu.

OCKUTBKM TIEpeNTiK TaKuxX JHKEpeNl € BUYEPIHUM, MU MOIIISEMO TO3UIliI0
A. biprokoBoi Ta M. OCTpOBCBHKO1, SIKI BBAKAIOTh, 1[0 CaM€ 3a3HAYCHUMHU Yy 3aKOHI
3aco0aMu TOBHMHHI MOCTYTOBYBaTUCS SIK CTOpPOHA OOBHHYBAaY€HHS, TaK 1 CTOpPOHA
3aXUCTY JJIs1 ATBEPAKEHHS Ta OOTpYHTYBaHHS CBOIX MPAaBOBUX Mo3uii [7, ¢. 13].

OTxe, HAaMH OXapaKTepU30BaHO MPABOBI 3acajay peasizallii TAOBUX CIIOCOOIB
OTPUMAaHHA JIOKa3iB y 3JI0YMHAX CTOCOBHO MpPAIlIBHUKIB NMPABOOXOPOHHUX OPraHiB,

[0 MOXYTh OyTH peani3oBaHi CTOPOHOIO OOBHHYBAaYEHHS Ta CTOPOHOIO 3aXHCTY Ha
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CTajii JOCYJI0BOTO CJIiJICTRBA.

Crniz 3BepHYTH yBary, 1o KpiM CIoco0iB 30MpaHHs JI0Ka3iB, MepeadadeHux
gactuHoto 2 crarti 93 KIIK Ykpainu, kpuMiHaibHe MpOIECyaabHE 3aKOHOAABCTBO
TaKOX BHU3HAE MOXJIMBICTH OTPUMAaHHS JIOKa31B 32 MeXaMu YKpaiHU IUISXOM
BUKOPHUCTAHHS IHCTPYMEHTIB MI’KHAPOIHOTO CMIBPOOITHUIITBA.

Ile#t MexaHi3M € 0COOJIMBO 3HAYYIIMM y THX BHITaJIKaX, KOJIM 0c00a, 30KpemMa
HEIMOBHOJIITHIM, 3ajuliae TEPUTOPII0 YKpaiHU 3 METOI YHUKHEHHS KpUMIHAJIbHOI
BiJIOBIAANIbHOCTI, HAMPUKIIAM, 32 3JIOYMHUA TPOTH JKUTTS YU 30POB’Sl JTIOAUHU. Y
TaKUX CUTYaIlisX epeKTUBHE MIKHAPOHE MPABOBE CIIBPOOITHUIITBO JA€ 3MOTY:

— 3a0e3neunTy 30MpaHHs J0Ka3iB, 10 NepedyBaloTh 3a KOPJIOHOM;

— 1HILIOBATH CiA4l (PO3IIYKOBI) J1i B MEXax 1HO3E€MHO1 FOPUCUKIIIT;

— OTpUMATH JOKYMEHTH, CBIJUCHHS, pe3yJIbTaTH EKCIEPTU3 YU IHIIY JOKA30BY
1H(popMailiio;

— 3a0€e3MeuYnTH y4acTb YKpaiHW B €KCTPaJAMILIIHOMY a00 TPaHCKOPAOHHOMY
po3ciiayBaHHi.

TakuM 4YMHOM, MDKHApOJHI NPABOBI IHCTPYMEHTH CYTTEBO PO3IIUPIOIOTH
JIOKa30By 0a3y 1 CHPHUAIOTH JTOCATHEHHIO IiJIed KPHMIHAJBLHOTO CYJOYMHCTBA B

yMOBax rjao0aiai30BaHOro CBITY.

2.3 IIpu3HayeHHsA CYAOBHUX EKCIEPTH3 Y KPUMIHAJIBHUX INPOBAIKEHHAX

PO 3JIOYMHHU MPOTH KUTTHA TA 310POB’ S 0cO0M

Pe3ynbratvBHUM 1 HEOOX1THUM ITiJT YAC PO3CIIITyBAHHS 3JI0YUHIB MPOTH KHUTTS
Ta 370pOB’sl 0COOM € BUKOPUCTaHHS CcHeliaJbHUX 3HaHb. OKpemi O0COOJHUBOCTI
BUKOPHUCTAHHS CHEIlaIbHUX 3HAHb 1]l YaC PO3CIIAyBAHHS 3JI0UYMHIB IPOTHU KUTTA Ta
3I0pPOB’ST 0COOM 3HAWIIIIM CBO€ BHUCBITICHHS B pobotax . bimmsk, B. bowmap,
A.Byiima [23; 24], 1. Tanmeupka, B.Tamaran [25], B.IyceBa [28],
O. lydentok [37], B. XKypasenr [39], €. Komanerceka [55], T.Karkoa [51],
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M. Knmumuyk 31 cmiBaBropamu [53], O.Jlunnuk [67], L IMTupir [85], I. CaBka 3i
crniaBropamu [103], H. Cenuenko [108], P.Cremantok [112], I. Ctpox [114],
C. Toetun [119], . Xopomyn [127], FO. Yopnoyc [131], A. lllynexenko [139],
M. IllepOakoBchkuii [ 140—144] Ta 1H.

Crnenmdika 3amydeHHS EKCIepTa 10 TPOBEICHHS CYIOBOi EKCIIEPTHU3H Ta
BUKOPUCTAHHS OTPUMAHOTO BHCHOBKY Vy KPHUMIHAJIBHUX MPABOMOPYIICHHSIX,
nocmipkyBanucss  B. I'yceBoro,  H. Knmumenko, 1. [lerpoBoro, 1. ITuporom,
E. CimakoBoro-Edpemsn, I'. Coinunoro, A. Tumuummanm, M. [llepbakoBcbkuM Ta
OaraTbMa 1HIIUMHU.

3riHO 3 YUHHUM KPUMIHAJIBLHUM MPOIECYyaTbHUM 3aKOHO/IaBCTBOM, BUCHOBOK
eKCIiepTa € JeTaTbHUM BHUKIAIOM TMPOBEACHUX HHUM JOCTIHKEHb, a TaKOX
chopMyJIbOBaHHUMH Ha 1X OCHOBI BHCHOBKAaMHM — OOIPYHTOBaHi1 BIJIOBIAI Ha
3alUTaHHS, K1 OyJM MocCTaBjieHI 0co0O0l0, IO 3allyyuia eKcrepra, ado Ciiauum
CyIJICI0 4YMd CyAOM, SIKMA TpuU3HAuUMB ekcrneptusy [63]. Y KOHTEKCTI 3acaau
3MarajbHOCTI BapTO MiJIKPECIUTH, 10 CyJ0Ba EKCIepTh3a, K (HaxoBe ITOCIIKEHHS,
0 Tepeaye CKJIaJaHHIO BIAMOBIAHONO BHCHOBKY, MOXXe OyTH IHIiIlilOBaHa SIK
cIiauyuM abo TPOKYpOpOM, TaK 1 CTOPOHOKO 3aXHCTy — SIK y MEXKax J0CYJ0BOTO
PO3CIiTyBaHHsI, TaK 1 IMiJl 4aC CyJOBOTO PO3TJISY.

3a pe3yJbTaTaMyd aHai3y HAYKOBHX JIOCHII)KEHb YKpPaiHCHKHMX BYEHUX, a
TaKOXX MarepiajiB CHig40i, CyJO0BOi Ta EKCHEPTHOI MPAaKTHUKKA MOXHA JINTH
BHUCHOBKY, IO MiJi 4ac PO3CI]IyBaHHS 3JI0YMHIB MPOTH KUTTA Ta 30POB’S 0cOOU
JIOBOJII TUIIOBOIO € TMPAKTHKA MPU3HAYEHHS CYJOBUX EKCIIEPTH3, 30KpeMa CYI0BO-
MEIUYHUX, CYyJOBO-TICUXIaTPUYHUX, KPUMIHATICTHUYHUX JOCTIPKEHb Ta IHIIUX.
BoaHodac BUKOpPUCTaHHS CYJOBHX CKCIIEPTH3 Y KPUMiHAJIBLHOMY TPOBAKCHHI HE
OOMEXKYEThCS JIUIIIE BUIMAIKAMHM 3aMOMISIHHS CMEPTI YW TIJIECHUX YIIKO/KCHb.
HartomicTh ekcrnepTHI BHCHOBKM HIMPOKO 3aCTOCOBYIOTHCS 1 B 1HIIMX KaTeropisix
CIIpaB, 30KpeMa: CYJIOBO-TICUXOJIOT1YHA €KCIIepTH3a YacTO MPU3HAYAETHCS IMiJI Yac
PO3CIIiTyBaHHs TOMAalTHLOTO HACHJILCTBA, @ TAKOX B IHIIUX CIpaBax, Je HEOOX1THO
BCTAHOBUTU TICUXOJIOTIYHUN CTaH MOTEpPHuUIOro abo OOBUHYBAYEHOrO, iXHIO

3aTHICTh CHOPUHAMATH IIOAIl, JaBaTH IIOKa3aHHS, aJeKBAaTHO OIIHIOBAaTH CBOI il
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TOIILIO.

3aranom, BUCHOBOK €KCIIepTa J103BOJISE:

— BCTAQHOBUTH Ta 3aCBITYUTH OOCTaBWHU, IO MIIIATAlOTh OOOB’SI3KOBOMY
JoKa3yBaHHIO BimoBiaHO 10 BuMor KIIK Ykpainu;

— BHU3HAYUTH YaC YYMHECHHsS KPUMIHAJIBHOTO MPABOIMOPYIIEHHS, OCOOIUBO y
BUITaJIKaX CMEPTi a00 3aBAaHHS TUICCHHUX YIIIKOKEHb;

— 3’sCyBaTM MEXaHi3M i BHHHOI 0COOM — CMmoci0 BUMHEHHS 3JI0YMHY,
JIOKaJTi3alliio0 YIIKOKEHb, BAKOPUCTAHHS 3HAPSIb;

— BCTAaHOBUTH HAJICKHICTh O10JIOT1YHMX CII1JIIB KOHKPETHIN 0Cc001;

— miaTBepAUTU (aKT 3anoAisiHHs (Hi3UYHOI a00 MOPaATBHOT IKOIH.

TakuMm YWHOM, BHUCHOBOK €KCIEpTa € HE JHIIe BAXJIWBUM, a 9YacTO —
HE3aMIHHUM JIXKEPEJIOM JI0Ka31B, OCKUILKM BCTAHOBUTH HaBEJCHI OOCTaBUHU 1HIIUMU
croco0aMu B MeKax KPUMIHAIBHOTO TPOBAKEHHS TPAKTUIHO HEMOKITHBO.

[Tonpu 3HA4YYLIICTh Ta IIMPOKE 3aCTOCYBAHHS BUCHOBKIB €KCIIEPTIB y MpPOILIEC]
JIOKa3yBaHHs, BapTO IMIJKPECIUTH, 10 OJEH J0Ka3, Y TOMY YHCII EKCHEepTHUM
BHCHOBOK, HE Ma€ Halepel YCTaHOBIEHOi 0Ka30Boi cuiu. lle momoxxeHHs
BIJINIOBIJIa€ MPUHIIMITY BUTHHOI OIIIHKM J0Ka3iB, 3akpiruieHoMy B KIIK Ykpainu. [pu
bOMY HAJ3BUYAaHO BAXJIMBO 3a0€3MEUUTH OO €KTUBHY OLIHKY BCIX 310paHHX
JI0Ka31B, 30KpeMa il BUCHOBKIB €KCIEPTIB, YK€ Ha CTaJlli I0CYI0BOTO PO3CIiAyBaHHS,
OCKIJTbKM BOHM MOXYTh CIYTyBaTH IiJICTABOI0 JJI YXBaJIEHHS TMPOIECyaTbHUX
pillIEHb.

OmHuM 13 KIIFOUOBUX KPUTEPIiB OLIIHKHU JIOKA31B € IXHS JTOMyCTUMICTh, HA YOMY
HEOIHOPA30BO aKIICHTYEThCS yBara B HaykKoBii mitepatypi [121, c. 48]. [IpaBHukH
3a3BUYall  paddTh aHAJII3yBaTH OKpPEMi AacleKTH BHCHOBKY €KCIIepTa, IIo
BiJI0OpaXkaroTh 0COOIUBOCTI Tpolieypu oro ¢opmysanns [1, c. 9; 21, c. 147-150;
45, c. 122-136]. Bognouac M. IllepbakoBcbkuii, M. JlementheB Ta A. IlporieHko,
CIIUPAIOYNUCh HA CUCTEMHUMN aHaJi3 CyJ0BO1 MPAKTUKH, TIUIILIA BUCHOBKY, 110 CEPE
HAaWMOLIMPEHIIINX HEAOJIKIB IPaBO3acTOCYBaHHS, $KI 3yMOBIIOIOTH BTpaTy
JIOKA30BOi CHJIM EKCHEPTHUX BHUCHOBKIB y KOHTEKCTI iX JOMYCTUMOCTI, MOKHa

BUIIJINTH TaKi:
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1) 3 ypaxyBaHHSIM €TariB IPOBEJIEHHS CYA0BOi €KCIEPTU3H:

— CTa/isl MATOTOBKYU Ta MPU3HAYCHHS €KCIIEPTU3H;

— 6e3mocepeIHe IPOBEICHHS EKCIIEPTH3H;

— BUKOPUCTAHHS €KCIIEPTHOTO BUCHOBKY B IPOIIEC] I0Ka3yBaHHS;

2) 3a CTyIIEHEM CEepHO3HOCTI HACIIIKIB:

a) OYEBMIHI TOPYLICHHS — CEepHO3HI MpoIecyaldbHI BIIXWIECHHS, IO HE
NiJUISITaI0Th  YCYHEHHI0 Ta 3YMOBJIOIOTH 0O€3yMOBHE BHU3HAHHS EKCIEPTHOTO
BHCHOBKY HEJIOIYCTUMUM;

0) YMOBHI TOpYIIEHHS — Ti, $KI MOXYTb OYyTH BHIPABICHI ILISIXOM
IpOLECYaJbHUX MAiM, 1 Michs LbOr0 J03BOJSIOTH BU3HATH BHCHOBOK JIOIYCTHMUM
JTIOKa30M;

B) HECYTTE€BI MOPYIIEHHS — HE MOTPeOYIOTh YCYHEHHS I HE 3aBa)KaloTh
BU3HAHHIO BUCHOBKY JIOITYCTHMHUM, HaBITh SKIIO OKpPEeMi HOro 4acTHHH (OpMaiIbHO
HE MOBHICTIO BIANOBIaI0Th BUMOTaM MPOIECyalbHOTO 3aKOHOAaBCTRA [144].

VYpaxoByrouu Iie, a TaKOX CHUPAIOYUCh HAa BHUBYEHHS MarepiaiiB CYJI0BO-
CITiTY01 TPAKTUKH, BBAKAEMO 32 JAOLIIbHE OKPECITUTH YHHHUKH, K1 TIEPEITKOKAIOTh
BU3HAHHIO EKCIEPTHOTO BHUCHOBKY SK HaJE€XHOTO Ta JAONYCTUMOIO JAOKazy Yy
KPUMIHAJIbHUX MPOBAJKEHHAX BINOBIAHOI KaTEropii.

Y mpakTHIl KPUMIHAJIBHOTO TPOBA/PKEHHS HEOAHOPA30BO BHHHUKAIOTH
NpoOIeMHi CUTYyallii, OB’ A3aHi 3 OIIHKOIO eKCIIEPTHUX BUCHOBKIB. IXHS CKIAIHICTD i
HEO/IHO3HAYHICTh 3yMOBIIIOETHCS PAJIOM YAHHHKIB:

1. ITomunku ab0 HEZOIIKK B POOOTI CINIIUNX — HEHAJIEKHA MOCTAHOBKA MUTAHb
nepe1 eKCIepToM, BiJICYTHICTh HAJIEKHOTO OOTPYHTYBAHHS MPU3HAYCHHS €KCIIEPTU3U
Y HeBpaxXyBaHHS KOHTEKCTY CIIPaBH.

2. TakTuuHl Aii CTOPOHU 3aXHCTY, CIPSIMOBAaHI HA JUCKPEIUTAIII0 BHCHOBKY
a00 1HILI1IOBaHHS aJIbTEPHATUBHOT €KCIIEPTU3H.

3. [loxuOKM camMuxX €KCHepTIB — CyO €KTHUBHICTh OI[IHOK, NMEPEBUIICHHS MEX
KOMIIETEHIIi, HEMOBHOTa a0 CyNepewIMBICTh (OpPMYIIOBaHb Yy BHCHOBKY. Lli
aCNeKTHU BUMAararoTh BiJl CTOPIH MPOLIECY YBAXKHOTO MIAXOAY J0 aHaJ3y Ta NEPEeBIPKU

CKCIIEPTHUX BHCHOBKIB, a TaKOX, 32 HEOOXITHOCTI, MPU3HAYCHHS ITOBTOPHOI abo
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JI0JIATKOBOI €KCIIEPTU3H.

VY KpUMIHAJIBHOMY TPOBAJKEHHI YacTO JIOMYCKAIOThCS THUIMOBI MOMWJIKH TiJ
yac TpPU3HAYEHHS Ta OIIHIOBAaHHS BHCHOBKIB €KCIEpTa, $KI MOXYTh CYTTEBO
BIUTMHYTH Ha MOTO JI0KA30BE 3HAYCHHS, a 1HOAL W MPU3BECTH JO BU3HAHHS TaKOIO
BHCHOBKY HEJIOITYCTUMHUM JIOKa30M.

Opniero 3 HAUOUIBII MOMIMPEHUX € MOCTAHOBKA Mepe]] eKCIIEPTOM 3alluTaHb,
0 MalTh MpPaBOBHH XapakTep. Hailuacriie 1€ CTOCYEThCS BCTAHOBJICHHS
NPUYUHHO-HACTIIKOBOTO  3B’A3Ky  MDK  JISSHHAMH  MiJ03pIOBaHOro  abo
OOBMHYBAUYE€HOTO Ta HACTAHHSM CMEPTI MOTEPIUIOr0 YU BHUSABJICHUMH y HBOTO
TIJIECHUMU YIIKOJIPKEHHSMH.

Takox 10 TaKWX TOMHJIOK HaJeKUTh BUHECEHHS Ha PO3TJIS €KCIepTa MUTaHb
PO OCYAHICTh YU OOMEXKEHY OCYIHICTh OCOOM Ha MOMEHT BYMHEHHS 3JIOYHHY.
Hampuknan, HaBITh MNPEICTAaBHUKM OpraHiB MpaBOCYANd, IpU MPU3HAYEHHI
NCUXIATPUYHUX 1 KOMIUIEKCHUX TMCUXOJOTO-TICUXIaTPUYHUX EKCIEPTU3 BUHOCATH Ha
BUpIIIEHHSI eKcliepTa NMuTaHHs «Yu mnepeOyBaB MOTEHIIIMHUN MiAEKCIEPTHUN Ha
MOMEHT BUMHEHHSI IHKPUMIHOBAaHOTO MOMY AisiHHSA ab0 Ha TENepiliHiil yac y cTaHi
oOMexeHOi ocyaHOCTI?», «UM 3HaXOAMBCS MiJO3PIOBAaHUI HAa MOMEHT BUMHEHHS
IHKpMMIHOBAHOTO MOMY JIISIHHSI B CTaHI CUJIBHOTO JAYLIEBHOTO XBWJIIOBaHHA?» [123].
TakuMm 4MHOM, CyZ/1i HA BUPIIIEHHS €KCIIepTa BUHOCSTh MUTAHHS, KOTPi HAJEeKaTh J0
BHUKJTIOUHOI KOMIIETEHIIIT CYTy.

[Ile omHi€r0 CepiHO3HOO MOMUIIKOI € HEAOTPUMAHHS JIOTIYHOI MOCIITOBHOCTI
y TpU3HAYECHHI PI3HUX BHIB CYIOBUX ekcrepTu3. lle Hepinko Mpu3BOIUTH 10
3HMINCHHS  CJIB  KPUMIHAJIBHO  TPOTUIIPABHOI  JISIBHOCTI  ocobu  abo
YHEMOXJTUBIIIOE TIOBHOIIHHE 30MpaHHS JOKa31B.

He MeHi BaximBoio € mpobiema MopyIIeHHs MPoIeAypu 30upaHHs 00’ €KTIB
JJIS €KCTIEPTHOTO JTOCT1IKEHHS. ﬁﬂeTBCH PO CUTYaIlll, KOJIM HE MiATBEPIKYEThCS
MOXO/PKCHHSI HAaJaHMX 3pa3KiB, BUHUKAIOTH CYMHIBU y CIPaBXHOCTI OO0 €KTIB,
MepeTaHnX eKCIEPTY, Yepe3 iX ICTOTHY BIAMIHHICTG Bij 3a)iKCOBAaHUX y TIPOTOKOIAX
cmiaunx (Po3LIyKOBHUX) I 13 BUKOPUCTAHHSAM (PoTo- uM Bigeodikcailii, abo KoM

NOPYIIEHO MpaBuja MaKyBaHHs, BIACYTHI MIANUCH CIIAYOTO, MOHSATHX Ta IHIIMX



127
YYaCHHKIB MPOIIECY.

Takox mNpoOJEMHOIO € CHUTyallis, KOJU eKCIepTH3a MpU3HAYAETHCS
HEYTIOBHOBA)XCHOIO 0CO00I0, 30KpeMa CIIYNM, KU HE BXOIUTH 10 CKJIATy CIia90i
abo ciiyo-onepaTuBHOI rpymnu, mo nopyurye Bumoru KIIK mogo nponecyanbHuX
MTOBHOBAXCHb.

VYci 3a3HaueHi HENONIKM 3HAYHO 3HUXKYIOTh €(EKTHUBHICTh JOKa3yBaHHSA Ta
CTBOPIOIOTH 3arpo3y TMOPYIICHHS NPUHIMIIB CHPaBEUIMBOCTI M 3MarajibHOCTI
KpUMiHAIBHOTO Tporecy [142].

TunoBi MOMWIKH, SIKUX MPUITYCKAIOTHCA CYyAOB1 €KCIEPTH MiJl YaC BUKOHAHHS
CBOIX O0OB’SI3KIB y MEXaX KPUMIHAJIBLHOTO MPOBAKEHHS, MOXKYTbh 1CTOTHO BILJIMBATH
Ha SIKICTh €KCIEPTHOTO BHUCHOBKY Ta HOTO J0Ka30BY cuiy. Taki HENOJIKH HEPIJIKO
CTalOTh MIJCTaBOIO JJII CYMHIBIB Yy JOCTOBIPHOCTI OTpPUMaHUX pe3yibTaTiB abo
HaBITh JIJI1 BU3HAHHS BUCHOBKY €KCIIEpTa HEJOIMYCTUMUM JTOKA30M.

OnHiero 3 HAUOLIBII MOMIMPEHUX MOMMIIOK € BHUXI1JI €KCIepTa 3a MEXI CBOiX
CHeliajJbHUX 3HaHb, 10 BUSBISETHCA Y HAMaraHH1 BHUPIIIUTH MUTAHHS MPaBOBOTO
XapakTepy, fAKlI 3a 3aKOHOM HaJIeKaTh JI0 BHUKJIKOYHOI KOMIIETEHLII CIiI4oro,
npokKypopa abo cyay. Hampukmnan, omiHka rnmpaBoBoi KBamidikallli JisTHHS, BACHOBKH
1010 BUHU 0COOU a00 HASBHOCTI MPUYMHHO-HACIIIKOBOTO 3B’ SI3KYy MIXK ii JIISIMU Ta
KPUMIiHAJIbHUM HACJIIKOM € HETIPUITYCTUMUMH Y TEKCTI €KCIIEPTHOTO BUCHOBKY.

[HIIOIO TUTIOBOIO TIOMHJIKOIO € CaMOCTIWHE 30UpaHHS €KCIEePTOM BHUXITHUX
MaTepialiB Il JAOCHIKEHHs. BiAnmoBigHO 110 MpoliecyalbHOrO0 3aKOHOJAaBCTBA,
EKCIIePT Ma€ MPaBO MPAIIOBATH JIMIIE 3 TUMH 00’ €KTaMH Ta JTOKYMEHTaMH, siKi OyJu
HAJIC)KHUM YHHOM Iepe/laHl HoMy cliguuM abo CyaoM, 1 He MOXKE CaMOCTIMHO
1HILIFOBATH YM MPOBOJUTH 11 31 30MpaHHs T0Ka31B.

J1o CyTT€BUX TOPYIICHHh TAKOX HAJICKUThH JOBUILHUN BUOIP BUXITHUX JTAHUX 13
MaTepianiB KpUMIHAJILHOTO MTPOBAI)KEHHS, KOJIU €KCIIEPT ITHOPYE YACTUHY BaKJIUBHUX
JIOKYMEHTIB YW JOKa30BUX JDKEpesl 0e3 HaJeKHOTO OOTpyHTyBaHHsS. Takuil miaxif
MO’K€ BUKPUBUTH 3MICT JOCIIKEHHS ¥ MOCTaBUTH 1]l CYMHIB HOTO 00’ €KTUBHICTb.

YacTto TpamnseThCcs 1 3allydeHHS EKCIEepTOM JO0 TPOBEACHHS EKCIepTU3U

1HITUX 0C10 0e3 MOTOHKEHHS 3 OPTraHoOM J0CYA0BOT0 po3ciiayBaHHs abo cyaom. Lle €
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HNOPYILIEHHSM SIK €TUYHUX HOPM, TaK 1 MPOLECYaTbHUX MPaBUI, OCKUIBKH €KCIIEPTOM
y KpUMIHAJILHOMY MPOBAKCHHI MOKe OyTH juie oco0a, odiliiiHO BH3HAYEHA Ta
3ajyyeHa y BCTAHOBJICHOMY 3aKOHOM TOPSIIIKY.

[lle oHI€I0 NOLIMPEHOI0 NOMMIIKOIO € HEJOTPUMAHHS BCTAHOBJICHOI 3aKOHOM
dbopMH BHUCHOBKY €KcIiepTa. BilCcyTHICTh OOOB’SI3KOBHX PEKBI3HTIB, TaKHX SK
OOIPYHTYBaHHSI METOIMKH JOCHiPKEHHS, 4YiTKe (OpMyJIIOBaHHS BIAMOBIAI Ha
IOCTaBJICH] 3alUTaHHs, JaHl IOpo O0co0y eKkclepra, a TaKoXX HEINpaBUIbHE
oopmIIeHHSI MIANKCIB UM AAT MOXKE CIPUYMHUTH BU3HAHHS BHCHOBKY (OpMaTbHO
HEIIHACHUM.

VYci mepeniueHl TOpPYHIEHHS HETaTHMBHO BIUIMBAIOTh Ha €(QEKTUBHICTh
€KCIIEPTHOI AISUIBHOCTI B KPUMIHAJIIBHOMY MPOLEC], 3HUKYIOTh JOBIPY A0 PE3YIbTaTIB
JOCTIPKEHHS Ta YCKIIQAHIOIOTh IPOLEC T0Ka3yBaHHs [52].

Cepen KIIOYOBUX HENONIKIB, SIKI YAaCTO TPAIUISIOTHCS Y BHCHOBKAX CYJIOBHUX
€KCIIePTIB, CIJI BUOKPEMUTH BIACYTHICTb KPUTUYHO BaXKJIMBUX EJIEMEHTIB, IO
3HWXKY€ JI0Ka30BY LIHHICTh BHCHOBKY a00 MOKE€ CIyryBaTH HIACTAaBOIO JJis MOro
BU3HAHHS HEJOMYCTUMUM. 30KpeMa, HIEThCs Mpo:

— BIJACYTHICTH 1H(OpMAIIT MPO TOMEPEHKEHHS €KCIepTa Mpo KPUMIHAIBHY
BI/IMOBIJAILHICTD 3@ HAJ@HHS 3aB1JIOMO HEMPABAUBOTO BUCHOBKY;

— HEOMMCAHH METOAMKH, sika OyJia 3aCTOCOBaHa B X0 TOCIIIKCHHS,

— BIJCYTHICTh PO3MOAUTY 3aBlaHb MK (DaxiBISIMH Yy BHMAAKy MPOBEACHHS
KOMIIJIEKCHOI €KCIIEPTU3H;

— HEMOJIaHHA OIIIHKM OTPUMAaHUM pe3ysibraraMm abo HewiTke (OpMyTIOBaHHS
BHCHOBKIB;

— BIJICYTHICTh HIJNUCY €KCIEepTa, a TaKOK BHUXIJHUX PEKBI3UTIB €KCHEPTHOI
YCTaHOBH, 1110 HaJJa€ BUCHOBOK.

{1 Heponiku He JMIIe MOpyUyloTh GopManbHi BuMoru, nependadeni KIIK
VYKpainu Ta BiANOBIIHUMH IHCTPYKLISIMHU, & i CTBOPIOIOTH MiACTaBU AJII CYMHIBIB Yy
JIOCTOBIPHOCTI, 3aKOHHOCTI ¥ MpoliecyabHii 3Ha4yIIOCTI €KCIIEPTHOTO BUCHOBKY.

Jlns momepemkeHHsT TOMUIOK Yy cdepl CyI0oBOi eKCHepTH3W HEOOX1THO

BXKMBATH HU3KY OpraHi3alliifHuX, OCBITHIX 1 METOAMYHUX 3aXO/IIB.
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[To-mepme, cmig 3a0e3nmeunTH  HAJICKHUW  pIBEHb  KOMIIETEHTHOCTI,
npodeciifHOl MArOTOBKH Ta MaMCTEPHOCTI eKCIIepTHOrO TepcoHany. Lle mependavae
ehekTrBHE (YHKIIOHYBAaHHS CHCTEMHU IATOTOBKH, TEPEMiIrOTOBKH, aTecTallii,
MIJBUIICHHS KBamidikallli, a TaKoX aKTUBHY Y4acTb €KCIEPTIB Y HAyKOBO-IOCTIAHIN
TISUTBHOCTI, ceMiHapax 1 KOH(pEepeHIIIsX.

[To-npyre, HEOOXiTHO BUKOPHUCTOBYBAaTH Cy4yacHi, HAyKOBO OOTPYHTOBaH1
METOJMKH, IO BIJAMOBIAAIOTh AKTYaJIbHOMY PIBHIO PO3BHUTKY BIAMOBITHOTO BHUIY
EKCIIEPTHOTO JTOCIIIKCHHSI.

[To-Tpere, BaXIJIMBUM UYHWHHHUKOM € 3aCTOCYBaHHS CY4YaCHOTO NPHJIAJOBOTO
3a0€3MeUCHHs], SIKE JO03BOJISIE JOCSITaTh BUCOKOI TOYHOCTI, BIATBOPIOBAHOCTI Ta
JIOCTOBIPHOCTI pe3yJIbTaTIB €KCIEPTHU3H.

Hapemiri, BaxJMBy poJib BIJITpae KOHTPOJIb SIKOCTI €KCepTHOT AisTbHOCTI. Lle
BKJIIOYA€  TEPEBIPKY  BUCHOBKIB  IHIIMMHU  KOMIIETEHTHUMH  (haxiBLSAMH,
MDKJIA00paTOpPHI TMOPIBHSUIBHI JTOCTIIPKEHHS, a TaKOX BUKOHAHHS KOHTPOJIbHUX
3aBJlaHb 3 METOIO BUSABJICHHS ITOMHUJIOK 200 HEIOJIKIB y pOOOTI.

KommiekcHe BOpOBAKEHHS IUX 3aXOJIB JO3BOJUTH TMIJBUIIUTH SIKICTh
CYJIOBO1 €KCHEepTU3H, 3MIIHUTH JO0Ka30BYy 0a3y KPHUMIHAJIBHOTO TMPOBAHKEHHS Ta
CIPHSTH TOCATHEHHIO MpoliecyaibHOi cipaBennuBocTi [41, c. 37].

Pe3ynbrat  eKCHepTHOro  JOCHIIKEHHS ~ MOXYTb  OyTM  BH3HaHI1
HEJIOMYCTUMUMHU JTIOKa3aMH y BUMAJAKaX, KOJHU 1] 4ac MOro MPOBEJACHHS JOIMYIICHO
METOJMYHI TOPYIIEHHS, L0 CTaBIATh MiJ CYMHIB JOCTOBIPHICTH 1 3aKOHHICTb
OTPUMaHUX BUCHOBKIB. Cepell TUTIOBUX HEOJIIKIB — BUKOPUCTAHHS METOJUK, SIK1 HE
MaroTh HAYKOBOTO a00 HOPMATUBHOTO OOTPYHTYBaHHS, a TAKOX HETMPABWILHUI BHOIp
O3HaK JJIsl aHaI3y 00’€KTa JOCHIDKEHHS YU X MOMUJIKOBa iHTepnpeTalis. [ToaioH1
nopymieHHs: (GpopMyroTh OOIPYHTOBaHI CYMHIBH Yy TpodeciiiHii KOMMIETEeHTHOCTI
eKCIiepTa Ta BIpOTiJHOCTI pe3yIbTaTiB €KCIIEPTU3H.

KpiM TOMHIIOK METOOWYHOTO XapakTepy, 3HAYHUH pPHU3UK CTaHOBHTH
nopymieHHst BuMmor ctatTi 290 KIIK Ykpainu, 30kpema He nepeganHs (He BIAKPUTTS)
CTOPOHOIO OOBMHYBau€HHS BHCHOBKY €KCIIepTa CTOPOHI 3axHcTy. SIKIo Taka

nmpolecyainbHa Jisi He Oyna 3M1iiCHEHa HAJIEKHUM YHHOM, BHUCHOBOK BH3HAETHCS
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HEJIOMYCTUMHUM JDKEPEJIOM JOKa3iB 1 HEe MOXe OyTH BUKOPHCTAaHHN Yy CYJOBOMY
po3rsial. BomHodac HEOOXiMHO BpaxoBYBAaTH, IO SIKIO HA MOMEHT BIAKPHUTTS
MaTepianiB KpPUMIHAJIBHOTO TMPOBA/KEHHS BHCHOBOK €KcIliepTa Ie He OyB
OTpUMaHUN, WOTO MOKHA JIOJYYUTH JI0 CIPAaBU Ha €Taml CYJIOBOTO PO3TIsAy 3a
YMOBH JOTPUMAaHHS yCiX MPOIECyaTbHUX BUMOT.

L{i o6cTaBuHM 0COOIUBO KPUTHUHI Yy CIpaBax MpO 3JI0YMHU MPOTU JKUTTS Ta
3JI0pOB’Sl OCOOH, /i€ €KCIEPTHUN BUCHOBOK YacTO € €IMHUM MOJIMBUM CIIOCOOOM
OTPUMaHHS J0Ka30BOi 1H(Mopmarlii. ¥ Takux BHITaIKaX MOBTOPHE JOCIIIKCHHS
00’€KTIB (HaAIpUKIIaa, O10JIOTYHOTO TOXOKEHHs) a0o0 B3arajai HEMOXJIHBE, a0o
1ICTOTHO OOMEXKEHE Yy Yaci i TEXHIYHUX MOXKITHUBOCTSIX.

VY 3B’s3Ky 3 IIUM HAJ3BUYANHO aKTyaJIbHHUM € CTBOPEHHS YITKHX aJITOPUTMIB
JIA 1711 CTOPOHU OOBHHYBA4YeHHS, SIKI JO3BOJIMIM O yHHUKATH IOMUJIOK Ha BCIX
eTanax: BlJ MPU3HAYEHHS EKCHEPTH3U 0 HAJIEKHOro O(GOPMIICHHS 1 BIAKPHUTTS il
pe3ynbTaTiB. Takuii miaxia cupustuMe (OpMyBaHHIO JOCTATHBOI CUCTEMU JIOKAa3IB 1
3a0€3MEeYEHHIO CIIPABEUIMBOIO CYJI0BOTO PO3TIISIY.

[Tommpene mpU3HAYEHHS CYAOBO-MEIUYHMX EKCIEPTU3 Y KPUMIiHAIBHUX
MPOBAPKEHHAX, IO CTOCYIOTHCS 3JIOYMHIB TPOTH JKUTTA Ta 370pOB’S 0coOH,
0OyMOBJIEHO HEOOXIJIHICTIO BCTAHOBJIEHHS NPUYMHHU CMEPTI, & TAKOX TAAKKOCTI Ta
XapakTepy TUIECHUX YIUKODKEHb, AKI MOrM OyTH 3aBaaHi ocoOi. lle Biamosimae
migctaBaM  OOOB’SI3KOBOTO  TMPHU3HAYEHHS  CYJOBO-MEIMYHUX  EKCIEepTHus,
nepenbadenum . 1, 2 gactunu 2 crarti 242 KIIK Vkpainu. Ix 06’exramu
JOCITIKEHb 9acTO € TPYIMH, iX YaCTHHM, O10J0TIUHI Caiau (KpOB, CIMHA, BOJOCCH,
emiJIepMIC), a TAKOXK JKUB1 0COOM — MOTEPIIiI, migo3ptoBadi [31, ¢. 291-292].

Hepinko yepe3 mepeOyBaHHS MOTEPIJIOTO B MEAMYHOMY 3aKJaji, CYIOBO-
MEIUYHA EeKCIepTHh3a TMPU3HAYAETHCI HA OCHOBI HAJAHOI CIIIYOMY METUYHOI
nokyMeHTarli. Tojal BoHa € 00’€KTOM €KCHEPTHOTO IOCHIIKEHHA. 3 Orjsiay Ha ii
BOKJIMBICTh y JOBEACHHI OOCTAaBUH MPABOMOPYIIEHHS, JIOIIJILHUM € O0OB’S3KOBE
BKJIFOUCHHS TAaKWX JOKYMEHTIB J0 MarepiajiB KPUMIHAJIBHOTO TPOBA/DKEHHS 3
MOAAJIBIINM 3a0€3MeUYeHHSIM JOCTYITY J0 HUX CTOPOHI 3aXMCTY BIATOBITHO /IO CTATTI

290 KIIK Vxkpainu. Takuii miaxin, Ha Hamly JIyMKy, BIANOBITAE YHUHHOMY
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3akoHoAaBcTByY. [lonpu ne, KacamiitHuii kpumiHaabHUNA CyJ y CKJaai BepxoBHOro
Cyny y cBoemy ormsai npaktukd 3a 2018—uepBenb 2021 poky 3a3HayuB, MO0
BIJICYTHICTh Y MaTepiajaxX MpOBa/HKCHHS MEAUYHUX JOKYMEHTIB, Ha AKX 0a3yeThcs
EKCIIEPTHUN BUCHOBOK, Ta iX HE BIIKPUTTS CTOPOHI 3aXUCTY HE aBTOMAaTHYHO POOUTH
BHCHOBOK HEJOMYCTUMHUM, SKIIO JOKYMEHTH OYyJM OTpHUMaHi y 3aKOHHUH crociO, a
3aXUCT MaB MOXJIMBICTb 3 HUMH O3HailoMuTHCs a00 HE 3asiBUB KJIOMOTAHHS MPO
noctyi 1o Hux [80, c. 43—44].

Hanpuxman, Mennydi TOKyMEHTH MOXKYTh 30epiraTHCs y MOTEpIHiIOro, Horo
3aKOHHOTO IIPEJICTaBHUKA UM MPEICTaBHUKA 32 TOTOBOPOM. Lle 103BOIUTH YHUKHYTH
BTpaTu ab0 MOIIKO/KEHHS JOKYMEHTIB y pasl iX 30epiranHsi y morepmiioro. Y pasi
3asiBJICHHS 3aXMCTOM KIIOMOTaHHS PO MOBTOPHY a00 NOAATKOBY EKCHEPTH3y, HE
BUHUKATHME MOTPEOU MOBTOPHOTO BUIIYUYEHHs JOKYMEHTIB Ha MiJCTaBl YXBalIH CyAdy,
110 JIO3BOJISIE YHUKHYTH 3aTSTyBaHHS Ipoliecy. Y pasi mijo3p moao (anscudikarii,
11 JOKYMEHTH ONEPATUBHO MOXKYTh OyTH HAmpaBJICHI HAa €KCIIEPTU3Y AJI NEPEBIPKU
JIOCTOBIPHOCTI.

Oxpemo crig 3BepHYTH yBary Ha BaKIUBICTh JOTPHUMAHHS TMPOIIECYATBHOTO
MOPSIIKY BWJIYYEHHS O0O0’€KTIB, IO MIJUISTAIOTh MOAAIBIIOMY €KCIIEPTHOMY
JIOCTPKeHHI0.  SIKIIO eKCHepTHUIl BHCHOBOK IPYHTYEThCS Ha Marepianax,
oTpuManux 13 nopyueHHsaMm Bumor KIIK Ykpainu adbo y nozanpouecyanbHuil cnocio,
TaKUil BUCHOBOK MO)Ke€ OyTH BU3HAHUW HEJOMyCTUMUM JoKka3oM. Lle crocyeThes sik
MEIUYHOI JOKYMEHTallli, TaK 1 PEYOBHUX JIOKAa31B — HANPUKIAJ, MaTepialiB
KPUMIHAJIICTUYHUX €KCIepPTH3, (POTO- Ta BIJEO3aMUCIB, SIKI MAIOTh OYTH BHIIyYEHI B
MeXax CIITIUX (PO3LIYKOBHX), HETJIaCHMX abo 3abe3neuyBajbHUX MPOLECYaTbHUX
JiM 13 JOTPUMAHHSM YCIX BCTaHOBJEHHUX mpoleayp. Oco0nuBo 1€ aKTyalbHO MpU
BUJTYYEHHI 30p0i, Oo€enpumaciB, BUOYXIBKH TOIIO, IO YACTO € 3HAPSISIMU BUNHEHHS
3JIOYMHIB TIPOTH KUTTS Ta 3A0POB’ ST OCOOM.

[logo oTpyuMaHHS MEIUYHUX JTOKYMEHTIB BiJ] OTEPIIIOTO, IX BUIYYEHHS Ha
OiACTaBl yXBaJM CyAy NP0 THUMYACOBUH JOCTYN HE 3aBXIW € OOOB’SI3KOBHUM.
BepxoBauit Cyz y BIANOBIIHIA MOCTAHOBI HAroJOCHB, IO MOTEPHUIMI Mae MpaBo

CaMOCTITHO HaJaTH Takl JOKYMEHTH CIII4OMYy JUIsi TIATBEP/KCHHS IIIKOJH,
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3aMoIisTHOT 3JIOYMHOM, a CIIYMM, Yy CBOK dYepry, 3000B’si3aHMM iX NPUUHITH 3
METOI0 3’sICyBaHHSI 0OCTaBUH, SIKI1 IMJIATAI0OTh JOKa3yBaHHIO BIJIMOBIIHO /10 cTaTTi 91
KIIK Vkpainu. Skmo X mNOTepmiiMii BIAMOBISETHCS iX HAAATH, CHIAYMNA Mae
3BEpPHYTUCA JO CyAy 3a YyXBaJIOIO MPO TUMYACOBUH JIOCTYN 10 JOKYMEHTIB
BinmoBigHo 1m0 rmaBu 15 po3ginmy II KIIK Vkpainu [80, c. 48; 93]. Takum yuHOM,
MOTEPIUINAHN 3a 3aITUTOM CJIIY0TO MOXKE TOOPOBUIRHO MepeaaTH Taki JOKyMEHTH 0e3
noTpedu opopMIIEHHS KIIOMOTAHb 3T1IHO 31 cTatTsaMu 55, 56, 220 KIIK Ykpainu.

BaxnuBo mpHUIIIUTH HaAJEXHY YyBary Npoleaypl BiIOUpaHHS 3pasKiB aJs
MPOBENICHHSI E€KCIIEPTHOTO JIOCTIKEHHS, OCOOJMBO O10JIOTIYHUX, OCKUIBKH came
BOHU HalyacTillle HaMpaBIAIOTHCS Ha aHami3. [I{00 yHUKHYTH BU3HAHHS €KCIIEPTHOTO
BHUCHOBKY, 1110 0a3yeThCid Ha TaKUX 3pa3Kax, HEIOMYCTUMHM JI0Ka30M, HEOOXI1THO
JOTPUMYBAaTUCh HU3KKM BHUMOT. 30Kpema, 3pa3Ku MaioTb OyTd BiIiOpaHi
YIIOBHOBAXKEHOIO 0C00010, Y Cy0’€KTa, 110 Ma€ BIJIMOBIAHUI MPOIECyaIbHUN CTaTyC,
Ta 3a IPOLEIYpPOI0, BU3HAYEHOK KPHUMIHAIBHUM IpPOLECYalbHUM 3aKOHOM [22, c.
144; 61, c. 11].

Cratyc ocobu, y SIKOi BIIOMPArOTHCS 3pa3Ku, MAa€ Ba)XKJIMBE 3HAUCHHS, aJlKe
BiAmoBigHO A0 uactuHU 3 ctarti 245 KIIK Vkpainm, Oiogoriudi 3pa3ku
BIIOMPAIOThCA 3 TOTPUMAHHIM mpaBuil, nependayeHux crarrero 241 KIIK Ykpainu,
[0 peryJiloe MpoLeaypy OCBiAyBaHHSA. 3TiIHO 3 4YacTUHOW 1 1i€i crarTi,
MPEACTaBHUKA CTOPOHU OOBMHYBAUYECHHS YIOBHOBa)KEHI IMPOBOJUTU OCBITyBaHHS
M1JI03pIOBAHUX, CBI/IKIB 1 moTepmiyux [63].

Pazom 13 Tum, Kacamiithuii kpuMmiHanbHUR cyn y ckianal BepxoBHoro Cyny y
CBOIX pO3’SICHEHHSIX HAroJIOCHB, IO BIJICYTHICTh TMOHSATUX ] Yac BiAOWpaHHS
O10JIOTIYHUX 3pa3KiB HE € TIJCTaBOI0 JUIsl BHU3HAHHS EKCIEPTHOIO BHUCHOBKY
HEJIOMYCTUMUM, OCKUTbKM KPHUMIHAJIBHE MPOIECYalIbHE 3aKOHOIABCTBO HE MICTUTH
takoi Bumoru [80, c. 49]. Takox He mnependadyeHO OOOB’SI3KOBOI MPUCYTHOCTI
3axucHuka npu nposeneHHi wiei C(P)J. BepxoBuuii Cya y cBoiil mocTaHOBI
3ayBa)KUB, IO 3pa3Ku KPOB1 MICTITH 1HPOPMAIIiO, KA HE 3aJIeKUTh BiJ BOJI 0COOH,
B SIKOi BOHM BIJIOpaHi, 10 HE CTaBUTh IIiJI CYMHIB JOMYCTHUMICTh BIJIOBIJIHOTO

BHUCHOBKY [81, c. 46; 94].
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[Ilo6 3a0e3neynTd MOXKIMBICTH BUKOPUCTaHHS E€KCIIEPTHOTO BHCHOBKY B
CyJIOBOMY TIpolleci SK JiOKa3zy, BIH Ma€ OyTH BIAKPUTHUH CTOpOHaM IIiJ dYac
O3HalOMJICHHS 3 MaTeplajJamMl KpHUMiHaJbHOTO TmpoBamkeHHs. lle mpaBuio
MOIIHUPIOETHCS i HA BUIAJKU, KOJIM TaKU BUCHOBOK OTPUMYETHCSI OJIHIEIO 13 CTOPIH.
Ha mpakTuiii 9acto TpamisioThCs CHTYyallii, KOJIU MPOKYPOp, BU3HABIIN JOKa3d
JOCTAaTHIMHU, TpHUiiMae PpIlIEHHS TPO BIAKPUTTA  MaTepiaiiB  JOCYJOBOTO
pO3CIiAyBaHHS 1IE O OTPUMAHHS OKPEMHX €KCIIEPTHUX BUCHOBKIB 3a pPe3yJibTaTaMU
eKCIIepTU3, MPU3HAYCHUX Ha I cTajii. 3a3BUYail 1i BUCHOBKU JOJYYAIOTHCS BIKE
MiJ] 4Yac CyAOBOro po3risany. Takuil MiAXiA BiJMOBIJA€ TMPABOBUM TMO3UILISM
BepxoBnoro Cyay Ykpainu, BUKIafeHUM y moctaHoBax Bif 16 6epesns 2017 poky
Ne 5-364kcl6 Ta Bim 12 xoBTHA 2017 poky Ne 5-237xc(15)17, 3rigHO 3 SIKUMH
CTOPOHHM MalOTh MPaBO MOAABaTH JO0 CYyAY JOKa3H, siKi paHilie He OyJu BIJIKPHUTI,
OCKUIbKH KpUMIHAJIbHE MPOIECyalbHE 3aKOHOABCTBO MPSIMO HE 3a00pOHSIE 1IHOTO
[95; 96]. BonHnouac, yactuna 12 crarti 290 KIIK Ykpainu BCTaHOBIIIOE OOMEKEHHS:
Cyll HE Mae€ MpaBa JOMYCTUTU W BU3HATU JOKA30M Marepiaju, 110 ICHyBalu Ha
MOMEHT HalpaBjeHHs OOBHHYBAJIbHOTO aKTa 0 CYy1y, ajie He OyJu BIAKPUTI 1HILINA
ctoponi. lle migkpecnoe HEOOXIHICTh HAJEKHOTO JOTPUMAHHS MPOIECyaTbHUX
BUMOT 11010 BIAKPUTTS JOKa3iB [63].

OpHi€r0 3 KITIOYOBHX YMOB BH3HAHHS BHCHOBKY €KCIIEpTa JOITYCTHMHUM
JIOKa30M y KPUMIHAJILHOMY MPOBAPKEHHI € MOro CKJIaJaHHS KOMIIETEHTHOIO Ta
YIIOBHOBAXXEHOIO 0Cc00010. [{[f0 HOpMY HEOOX1THO BpaxOBYBAaTH IiJ] YaC BUHECEHHS
IIOCTAHOB IIPO TMPU3HAYEHHS EKCIEePTHU3HM, a TaKOXX IPH 1HIMIFOBaHHI BiJIIMOBIIHUX
KJIOMIOTaHb 3 OOKYy CTOPOHM 3aXHCTy. BUCHOBOK eKcrlepTa B TaKMX MPOBAIKEHHSIX
CIIyrye 3aco0OM BCTAaHOBJIEHHSI OOCTaBHH, 10 NOTPEOYIOTh 3aCTOCYBaHHS
CHeIiaJbHUX 3HaHb, K JJIs1 CTOPOHH OOBUHYBAYEHHS, TaK 1 JUISI CTOPOHU 3aXHUCTY.

[TpoBeneHHS TaKuX €KCIEPTH3 MOBUHHO 31HCHIOBATHCS BUKIIOYHO B MEKax
MOBHOBAXCHb  CICIIiaTi30BAaHUX  JICPXKABHUX  CKCIIEPTHUX ycTaHoB. lle €
MPUHITUTIOBUM YMHHHUKOM, IO BIUIMBAE HA JOMYCTHUMICTh €KCIIEPTHOTO BUCHOBKY SIK
N0Kazy B cyai. [[o 1HIIKUX BaXJIMBUX YMOB HAJIECXKUTh:

— HampaBJIeHHS Ha EKCIEepTH3y JIMIE TUX 3pa3KiB 1 O00’€KTiB, MmO OyJu
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BWJIyYEHI B MEKax CaHKI[IOHOBAHUX CJIIIUUX (PO3IIYKOBUX) a00 HETJIACHUX CJI1TIMX
T, a TAaKOXK 3aXO/IIB 3a0e3MeUYeHHsI KPUMIHAJILHOIO MPOBAKCHHS P JTOTPUMAaHHI
BCIX BUMOT 3aKOHO/IaBCTBA;

— CBOEYACHE BIJAKPUTTS BUCHOBKY €KCIEpTa IHIIUM CTOpPOHaM Yy MpoIeci
O3HAMOMJICHHS 3 MarepiajlaMd KPHUMIHAJIBHOTO TMPOBAKEHHS (32 YMOBH, IO
BHCHOBOK Y€ OTPUMaHO Ha Iii cTaii);

— HasIBHICTb Y TE€KCT1 €KCIIEPTHOI'O BUCHOBKY TOINEPEHKEHHS PO KPUMIHAJIbHY
BIJIMOBIATBHICTH 32 cT.cT. 383, 384 KIIK Ykpainu.

3pa3ku, y TOMYy 4YHCIl 010J0Ti4HI, MalOTh OyTH HaJEKHHUM YHHOM OTPHMaHI
(BIATIOBIIHO 10 BCTAHOBJICHUX IMPOIEAYp BIIOUpPAaHHS Ta BUIYYCHHS), aKE BiJ
OT0 Oe3MocepeIHhO 3aJECKUTh TOJANbIIE BHU3HAHHS EKCIEPTHOTO BHCHOBKY
JOTTYCTUMHM JIOKa30M.

[licns OTpUMaHHS EKCIEPTHOTO BHUCHOBKY HEOOXITHO 3AIMCHUTH #Oro
CIIBCTaBJEHHS 3 IHIMMUMHU (PAKTUUHUMHU JAaHUMM, BCTAHOBJICHMMH IIiJI Yac
JIOCYJIOBOTO PO3CIiyBaHHA. SIKIIO MIXXK HUMHU ICHYIOTH CYTTEBI PO301KHOCTI, II€
MOKe OyTH MIACTaBOIO JJI NMPU3HAYEHHS NMOBTOPHOI a00 TOAATKOBOI €KCIEPTHU3H, a
Takox npoBeneHHs goaarkoBux C(P)/I.

VY KOHTEKCTI 3’aCyBaHHs crenupiky 30UpaHHs 10Ka31B, BAXKJIMBO BPaxOBYBaTH
HU3KY crieuu(iuHuX 0CcOOJMBOCTEM, TAKUX SIK: BIK OCOOU, pIBEHb ii 1IHTEIEKTyalbHO-
EMOIIMHOTO PO3BUTKY. lle muTaHHS MOB’s3aHE 13 MPEAMETOM HAIIOTO JTOCIIIKESHHS,
OCKIIbKM HH3KY 3JIOYMHIB TPOTH KUTTS Ta 300pOB’S OCOOM BUMHSAIOTH CaMme
HEeMOBHOMITHI. 3rigHo 3 1.4 4.2 cT. 242 KIIK Ykpainu ofHi€l0 3 MMiJICTaB MPOBEICHHS
eKCIIEPTU3H € «BCTAHOBJICHHA BIKY OCOOM, SIKIIO ILI€ HEOOXIAHO JUIsi BUPIIICHHS
NUTaHHS TPO MOKJIMBICTh MPUTATHEHHS 11 10 KPUMIHAJIBHOI BiAMOBIAANBHOCTI, a
IHITUM CIOCOOOM HEMOXKJIMBO OTPUMATH I1i BiomMocTi» [63]. OkpiM 1150T0, YaCTHHA
1 cr. 485 KIIK VYkpainu Bu3Hauae, 10 «IpU HASBHOCTI JAHUX MPO PO3YMOBY
BIJICTAJIICTh HEMTOBHOJIITHHOTO, HE MOB’S3aHy 3 MCUXIYHOIO XBOPOOOIO, TOBUHHO OYTH
TaKOX 3’SICOBAHO, YM MIT HETIOBHOJITHIN MOBHICTIO YCBIJJOMIIFOBATH 3HAYEHHS CBOIX
I 1 B sKiM Mipli Mir kepyBaTu HuMu» [63]. ToOTo Ha mnOpakTUIl MOXYTb

dbopmyBatucs  cuTyalli, KOJM TIOMPU JOCATHEHHS BIKY KPUMIHAJIBHOI
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BIIMOBIAANBHOCTI (@ JUIsI HM3KU 3JI0YMHIB MPOTHU KUTTA Ta 370pOB’Sl 0COOH
MpUTAaMaHHUN 3HIDKCHUH BIK KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI), 0co0a HE 3aBXKIU
MOJKE€ YCBIJIOMJIIOBaTH XapakTep 1 3HAUYEHHs CBOIX [id, Hacammepen y 3B’SI3Ky i3
HAsIBHICTIO TAKOT'O J1arHO3y, K HAPUKIIA, JIETKA pO3yMOBa BIJICTANICTh.

PozymoBy BifcTamicTh CHiA  PO3YMITH SIK CYTT€BE BIAXWICHHS BiJ
HOPMAJIGHOTO PIBHS PO3BUTKY, XapaKTEpHOTO s TMeBHOro Biky. llel ctan He €
HACJIJIKOM TICUXIYHOTO 3aXBOPIOBaHHS, a IOB’SI3aHUN BUKIIOYHO 13 3aTPUMKOIO
PO3yMOBOTO PO3BHUTKY. Y BHUMAJKaX BHUSBICHHS PO3yMOBOi BIACTAIOCTI HEOOX1THO
BU3HAYUTH, SKOMY BIKOBOMY pIBHIO  BIANOBiZa€  (aKTUUYHUKA  PO3BUTOK
HETMOBHOJIITHHOTO, Ta 3’SICYBaTH, UM YCBIJOMIIIOE€ BiH 3HAYEHHs CBOIX Jii. 3ajexHO
BIJl CTYHE€HSI pO3YMOBOi Ta (PI3UYHOI BIICTAJIOCTI CYJ MOKE BHUPIIIUTU MUTAHHS PO
3BIJILHEHHS HETOBHOJIITHROTO BiJl KPMMIHAJIbHOI BIJAMOBIIAJIBHOCTI 3 OOMEXKEHHSIM
3aCTOCYBaHHS ITPUMYCOBHX 3aXO0/IiB BUXOBHOTO XapaKTepy.

Pe3ynbratiBHMM € TiepeBIpka W OIlliHKAa Takux (aKkTiB Ha MiACTaBl
KOMILJIEKCHOTO 1 KOMIIETEHTHOTO 3aCTOCYBAHHS TCHUXIATPUYHUX 1 TCHXOJIOTTYHHX

3HaHb.

2.4 OTpuMaHHs A0KAa3iB i Yac po3C/aiAyBaHHA B YMOBaxX NPOTHIl

[Tin yac po3ciigyBaHHS KPpUMIHAJIBLHUX MPABOMOPYIIEHB JOCUTH YacTO OCOOH,
3alHTEPECOBaHI B Pe3yJibTaTax MPOBAKCHHS, BIAIOTHCSA IO OPraHI30BaHO! MPOTH/IIT
3aKOHHIHN AISUIHOCTI CTOPOHU 0OBUHYBaueHHs. [lo/i0Ha mpoTH s MOXKe MaTH Micle
K Ha JOCYJOBIA CTaiii, Tak 1 MiJ 9ac CyJOBOTO PO3IJISY CHIPaBH, CTBOPIOIOYU
3HA4H1 TPYJIHOIIl y 30MpaHHi, JOCIIPKEHHI Ta BUKOPUCTaHHI J0Ka3iB. Takl MposiBU
HalyacTille CHOCTEPIraloThCAd Yy CHpaBax, 110 CTOCYIOThCS KpPUMIHAJIbHHUX
MIPaBOTIOPYIIICHh 3 BUCOKMM DPIBHEM CYCHUTHHOI HEOE3MEeKH, Hacammepen — 4depes
CYBOPICTh CaHKIII{, Iepe0aueHuX BIAMOBIIHUMH CTATTAMH KpuMiHAJIBHOTO KOJEKCY

Ykpainu.
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[IpobGiemaTuill mpoTHAIT pO3CIIiIyBaHHIO Ta 1i HEWTpaizalii IpUAUBIIA yBary
O. Anekcanapenko [2], B. bepna3z [5], P.bormantok [8], B. Bapmaba [12],
A. Bonobyes [20], B.TyceBa [29; 30], K.TI'ytuik [32], C.Knawmxenko [54],
M. Kypask Ta [II. JlemiceBuu [66], B.Jlucuuenko Tta P.IllexaBuos [70],
P. Mynpenskuii [74], B. ITnetenens [86], FO. [Tonensntok [91], O. I[Tuenina [99],
O. Pommis [101], T. CaBuyk [104], b. Lllyp [145] Ta in. Pa3om i3 1ium, mpobaemMaTrka
MPOTHIT PO3CIIyBAaHHIO HA MPUKIIA/1 3JI0YMHIB MMPOTHU KUTTS Ta 3I0POB’SI OCOOH I11e
KOMILJIEKCHO HE JOCTi/PKyBaJlacsd, THM Tlade B acleKkTi 30upaHHs (OTpUMAaHHS)
JI0Ka3iB. 3 OrjsiAy Ha 1€, 0COOJMBOI aKTyalbHOCTI HaOyBae npobiieMa BUSBIICHHS,
3amo0iraHHsl Ta HeUTpamnizaimii NpOoTUIli y MPOBAHKEHHSAX IIOAO0 3JIOYMHIB MPOTU
KUTTS Ta 3J0pOB’S 0coOHM, aqxe came B I Kareropii crpaB e(eKTUBHE
pPO3CIiAYBaHHS € KPUTUYHO BAXKIMBUM JJIsi JOCSTHEHHS 3aB/IaHb KPUMIHAJIBHOTO
MPOBAJKEHHS 3arajoM, 1 peasizallii npouecy J0Ka3yBaHHs 30KpeMa.

Pi3HOMaHITHICTh CHIOCOOIB, 10 SIKUX BJIAIOTHCS 3alHTEPECOBAHI CyO’€KTU MiA
yac pO3CIiAyBaHHsS, [O3BOJISIE BUOKPEMIIIOBATH TMPOTUIII0 BHSBICHHIO O3HAK
KPUMIHAJIBHO-IIPOTUITPABHOT JISJIBHOCTI, TPOTUIII0 JOCYAOBOMY PO3CIIAYBaHHIO Ta
MPOTUIIIO CYJIOBOMY PO3TJISY KPUMIHAIBHOI CIIPABH.

P. Crenaniok BU3HA4a€ MPOTHAII0 BUKPUTTIO Ta PO3CIITYBAaHHIO 3JIOUYMHIB SIK
YMUCHI [lii, III0 BUMHSIOTHCS SIK JIO0 BUSBJICHHS 3JI0YMHY 1 TIOYATKy KPUMIHAIBHOTO
MPOBAKEHHS (MPOTHIS BUKPUTTIO), TaK 1 MICIS IbOTO — 3 METOK0 YCKIAAHEHHS a0o
YHEMOXJTUBIICHHS €(hEeKTUBHOTO PO3CIIiTyBaHHS (mpoTtuais
posciimyBannio) [111, c. 111].

VY cBorw uepry, H. Kapnos, B. Jlucuuenko ta P. IllexaBroB kmacugikyroTh
MPOTHUIII0 PO3CIITYBaHHIO 3a 11 CIIPSIMOBAHICTIO, XapaKTEPOM Ta CIIOCOOOM peatizalii
Ha JIBa OCHOBHHX THUIIU:

1) nii, o0 31HCHIOIOTHCS M1/ Yac MiATOTOBKY a00 BUMHEHHS 3JI0YHMHY 3 METOIO
NPUXOBATU a00 CYTTEBO OOMEKUTHU CIIJOBY 1H(POPMALIIIO PO MO0 Ta MPUYETHUX
oci0 (HampuKyIaa, 3HUIICHHS TI0Ka31B, BIICYTHICTh CBIJIKIB, JI€30PI€HTAITIS CITIJICTBA);

2) [ii, U0 BUMHAIOTBCSA BXKE€ IMIJI 4ac CaMOro pPO3CIIAYBaHHS 3J0YMHY M

MOJIATal0Th Yy COpo0ax BIUIMHYTH Ha TMPAIiBHUKIB  OPTaHiB  JIOCY/I0BOTO
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pO3CiAyBaHHs, TPOKYPATypU YU CYy 3 METOIO CIIOHYKATH iX J0 MPUUHSTTS PIIICHb
a00 3MIACHEHHs I, 10 cymnepeyaTh BUMOTraM MpOIECyallbHOTO 3aKOHOaBCcTBa [49,
c. 163—164; 68; 69, c. 58].

[Ipotunis cya0oBOMYy pO3MIsily Y KPUMIHAJIBLHOMY IMPOBAKEHHI, SIK 3a3HAa4Yae
P. Mynpenpkuii, 11¢ HempaBoMipHa, yMHCHa ab0 HEYMHCHa cUCTeMa [id (4u
oe3misibHOCTI), a00 XK oOkpema mis (uu O€3MisUTbHICTH), BUMHECHA YyYaCHUKAMU
KPUMIHAJIBLHOTO MPOIeCcy ado0 1HIMMMHU 0co0aMH, a TaKOX BIUIUB 30BHIIIHIX IITYYHO
CTBOPCHMX HETAaTHUBHUX YHHHHUKIB, $KI 3aBaKAIOTh HEYIEPEIHKCHOMY  Ta
HE3JIEKHOMY CYIy 3a0e3leuuTd CHPaBeIJIMBUNA pO3IJIS CIpPaBH M yXBaJIUTH
3aKOHHE 1 00TpyHTOBaHE pimieHHs [74, c. 2, 87].

[ToHATTS «OPOTUAIS PO3CIIAYBAHHIO» OXOIUTIOE SK AaKTHBHI [1i, TaK 1
0e3IisUTbHICTh, CIPSIMOBAHI HAa CTBOPEHHS MEPEIIKOJ] /Jii BCTAHOBIIEHHS OOCTaBUH
BUYMHEHOTO 3J7104uHy. HaliuacTime ue mposiBisieTbes y (opmi BIUIMBY Ha CBIJIKIB,
3HUIIEHHS a00 TMPUXOBYBaHHS JI0OKa3iB, BBEJCHHS B OMaHy JOCYAOBOTO CIiACTBa,
NOIIMPEHHs HempaBaAuBoi 1H(opMali, BIAMOBM BiJ CHIBIOpali 3 OpraHaMu
JIOCYJIOBOTO PO3CHiyBaHHS, @ TAKOX IHIIUX JiM, Kl OJOKYIOTh a00 YCKJIaIHIOIOTh
nmpoiiec 30upaHHS JOKa3iB. Y [€AKUX BHUIIAJIKaX Taka NPOTUIISL MOXe OyTu
CHpsSIMOBaHa HaBITh Ha OPTaHU CYAOBOI BIAJH, IO € HAA3BUYAWNHO HEOC3MEUHUM JIJIst
MIPUHITUIIIB BEPXOBCHCTBA TIPaBa Ta CIPABEIITUBOCTI.

VY 1bOMy KOHTEKCTI BUpIIIAJIbHE 3HAYCHHS Ma€ po3pOoOIeHHS e()EeKTUBHUX
MEXaHI3MiB pearyBaHHs 3 OOKy IpEICTaBHUKIB OpPraHiB JOCYJOBOTO PO3CIIiTyBaHHS
Ta CyJly, a TAKOX CTBOPEHHS YMOB JIJIsl ONIEPATUBHOI HEHTpasi3allii 1eCTPyKTUBHOTO
BIUTMBY Ha JOKa3oBwii mporiec. lle mepembavae cBoedacHe BUSBICHHS TPOSBIB
NpOTUL, PiKCallll0 KOKHOTO BUMAAKY MOPYIIEHHS, BXKUTTS MPOLECYATIbHUX 3aX0/I1B
3aXMCTy JOKa3iB 1 yYaCHHUKIB Ta HAJICKHY MPaBOBY KBami(ikallito i, 1Mo MaroTb
XapakTep MepelKoKaHHs npasocy o [19, c. 94-95].

[Tix yac po3ciigyBaHHS 3JI0YMHIB MPOTH KUTTS Ta 3I0POB’ST 0COOM BaXKJIMBO
KOMILJIEKCHO aHaNi3yBaTH CTPYKTYpy TPOTHUAll, SIKA& YUHHUTHCS 3 METOIO
NEPEIIKOKAaHHA BCTAHOBJIEHHIO ICTMHM Yy crpaBi. JOUIIbHO BUILISATH YOTHPU

OCHOBHI 3MICTOBHI CKJIaJIOBI TIPOTH/IIT, a came: Cy0’ €KT, MOTUBH, criocodu (dhopmu),
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YMOBU Ta HACHAKWA. 3 OIJSAy Ha Yy3arajlbHEHY IPaBO3acTOCOBHY MPAKTHKY,
PO3KPUEMO OCOOIMBOCTI KOKHOI 3 HUX.

1. Cy6’exmu npomuoii. Haityactimme no oprasizamii abo y4dacTi B MPOTHIIi
PO3CIIITyBaHHIO BKa3aHO1 KaTeropii 3JI04MHIB BAAIOTHCS TaKl OCOOU:

— OesmocepeqHi BHUKOHABII 3JI0YMHIB a00 CHIBYYaCHUKH, SIKI TParHyTb
YHUKHYTHA KPUMIHAIBHOI BIIOBIAATBHOCTI;

— poaudi abo OJM3bKI 0COOM, SIKI JIFOTH 13 TMOYYTTS COJIAPHOCTI YU CTPaAXy
nepel BUKPUTTSIM;

— oco0u, 3ay4eHi 10 3MOBH 3 MeToro (panbcudikaiiii J0Ka3iB, y TOMY YUCII
CBIJIKH 200 TpeTi 0co0u;

— TOCAJIOBIl, 30KpeMa MPECTAaBHUKUA MPABOOXOPOHHUX OpPTaHiB, EKCIIEPTHHUX
yCTaHOB a00 1HIIMX IHCTUTYIIH, BTATHYTI Y KOPYMIIHI CXeMH;

— IHILI YYaCHUKH MPOLECY, 30KPEMA OKPEMI 3aXMCHUKH, Y JISIX SIKHUX MOYJIUBE
MOPYIIEHHS aJIBOKATCHKOI €TUKH 200 NEPEBUILICHHS TTOBHOBAYKEHb.

2. Momueu npomuoii. MOTHBU TPOTUJIII MOXKYTh OYTH PI3HUMH 3aJIEKHO BIJ
cTaTycy ocoOu. 3a3Buyail BOHU 3BOASATHCS J0:

— OakaHHS YHUKHYTH KPUMIHAJIBHOTO TIE€PECI]ilyBaHHS, 3MEHIIUTU CTYMiHb
BIJINIOBIJIAJIbHOCTI, BIUIMHYTH Ha KBaJII(PIKaLlIO 3JI0UYMHY;

— OTPUMaHHA 0COOMCTO1 BUT0/IM — (PIHAHCOBO1, MaTEPiaJIbHOI a00 1HILIOT;

— MparHeHHs J0 JIOSJILHOTO CTABJICHHS /10 OOBUHYBAYEHOTO 3 OOKY YYaCHUKIB
npolecy, 30KpeMa 3a paxyHok (anbcudikanii abo CrioOTBOPEHHS A0Ka3iB.

3. @opmu (cnocobu) npomudii. ®opMu TPOTHAII € PIZHOMAHITHUMHU W
3aJeXaTh BIiJ TAKTUYHOI OOCTAaHOBKM, THUITy 3JIOYMHY Ta TOBEIIHKM YYacCHHKIB
npoBakeHHs. Haitoinbin mommupeni popMu Ha cTafail JOCYI0BOTO PO3CIiTyBaHHS:

— NPUXOBYBaHHS a00 3HUIIECHHS CIIJIB 3JIOYMHY, Y TOMY YHCII 3Hapsiab 1
3ac001B IOr0 BUMHCHHS;

— 3HUIIEHHA a00 BUKpUBJICHHS 1HOpPMAIlli, 110 Ma€ J0Ka30BE€ 3HAYCHHS
(TOKyMEeHTH, BiJI€03aIlUCH, TPEIMETH);

— THCK Ha yY9aCHUKIB MPOIIECY: TOTPO3H, MIAKYII, IIIAHTaX TOIIO;

— BTpPYYaHHS B JIISUTbHICTH CIIYOTO YU 1HIIMX MPAIliBHUKIB MPABOOXOPOHHUX
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OpraHiB;

— YXWJIEHHS BIJl y4acTi B CIITYUX JisX, 30KpEMa YMHCHE MEepEeXOBYBaHHS,
CUMYJISILIiSL XBOPOOH;

— HaJlaHHA HeNpaBAMBUX TIOKa3aHb a00 BUKOPUCTaHHS I1HIIUX (QopMm
dabpukarii J0Ka3iB, 30KpeMa BUTOTOBJICHHS MiAPOOJICHUX JTOKYMEHTIB, MMOKa3aHHS
«TICEBAOCBIIKIBY.

4. Ymosu ma nacnioku npomudii. IIpoTuaisi BUHUKA€E Yy KOHTEKCTI HasIBHOCTI
COPUATINBUX YMOB — OE3KOHTPOJIBHOCTI, KOPYIIIHHOI CKJIaJ0BOi, CIa0KOTro
MPOLIECYalbHOTO 3aXHCTy YYacHUKIB a00 HEHAJIEKHOTO KOHTPOIK 3 OOKy
npoKypaTypu 4yu cyny. Hacmigkamu e:

— 3aTATYBaHHS JOCYI0BOTO PO3CIiTyBaHHS;

— BTpara abo AUCKpEIUTALIlS JOKa31B;

— PU3UK YXBAJICHHS HEMPABOCYAHOTO PIIICHHS;

— JUCKpeAWTallil OpraHiB JOCYJOBOTO pO3CIIyBaHHS Ta MPABOCYIIsS B
[LJIOMY.

Yce 1me CBIOUUTH MpPO HEOOXIAHICTh BIPOBAKEHHS MPEBEHTUBHUX Ta
OTEPATUBHO-PEArylouyux MEXaHI3MIB y CHCTEMI KPUMIHAJIHLHOTO MPOBAKECHHS,
30KpeMa 1y ChpaBax 100 3JI0YMHIB MIPOTH JKUTTS Ta 3A0POB st ocodbu. TuMm made, 1m0
B KOHTEKCTI HEUTpatizailii mpoTu/Ili, CIpsMOBAHOI Ha JiKepesia, HaIJIeH] I0Ka30BUM
MOTEHI[IaJI0M, HE0OX1HO pOo3pOOUTH BiIacHe crerudiuHi crocodu X HerTpaizaiii.

[IpoBenenunii Hamu aHadi3 MarepiaiiB CyAOBOi, CHIiA40T Ta EKCIEePTHOI
MPaKTUKH JI03BOJISIE KOHCTATyBaTW, IO Hai4yacTimie ocoOH, 3alHTEpecOBaHI B
pe3yibpTaTax AOCYJAOBOTO PO3CIIAYBAaHHS Ta CYJIOBOTO PO3TISAY BIAIOTHCS IO TaKUX
Croco01B MIPOTHUII:

1. IMiTyIOTh HasIBHICTh MCUXIYHUX PO3JIAIIB BKA3YIOTh MPO HASBHICTH MPOOJIEM
13 TaM’SITTIO, MUCJEHHSM, CIPUMHATTAM Ta I1HIIUMHU TICUXIYHUMH MPOIECaMU
BIIPOJIOBX JOCYAOBOIO PO3CIIAYBaHHsS, a TAaKOX IMiJ 4ac MPOBEACHHS MEPBUHHOI
CYIOBO-TICUXIaTPUYHOI ~ €KCIEePTU3H, 3 METOK yHUKHCHHS TIOKapaHHS Ta
3aCTOCYBaHHS MO0 HHUX TPUMYCOBHX 3aXOJliB MEIUYHOTO Xapakrepy. Taka

MOBEIHKa MOXe HabyBaTu abcoOTHO pi3HuX (hopm. Hampukiman, B omHii cripas, 110
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posrsinanacs lleHTpanbHuM pailoHHMM cyAoM M. MuMKoaeBa, KOJeris CyAJiB
BIIMITHJIA, 1110 OOBMHYBAUCHHM Mij Yac pO3TJsay CIpaBy OyB JOCTYIMHHN KOHTAKTY
MaJIOPOAYKTHBHO, WOTO yBara 3ajiydajach Ba)KKO; Ha TMWTAaHHA BiH BiJIITOBIiJIaB
BUOIPKOBO, MPU IIbOMY HaJaBaB BUKIIOYHO OJHOCKJIAIHI BIAMOBIII, SKI 1HOAI HE
y3TrOJDKYBaJIMCh 13 CYTTIO muTaHHSA. OKpiM TOTrO, CyJ TOCHJIAaBCS HAa BHCHOBOK
aMOyJIaTOpPHOI ~ CyJIOBO-TICUXIaTPUYHOI ~ €KCMEpPTH3H,  BIAMOBITHO 110  SKOI
OOBHHYBAUCHUW BUSIBIISIB O3HAKH:

— ab0 cuMyJIAIIil Ta YCTAaHOBYOI IMTOBEIHKH;

— a00 MMU30ITHOTO PO3JIay OCOOUCTOCTI;

— a60 mM30¢GpPEHIYHUM PO3JIaJI0M BHACIIIOK BXKUBAHHS aJIKOTOJIIO;

— abo0 eHJOreHHOro TICUXIYHOTO 3axBOproBaHHS (xBopoOu biboitnepa). 3
OTJISiAy Ha TaKe eKCIEepPTH KOHCTaTyBaM, W0 OOBHHYBAau€HUU «IOTpedye
MPOBEJEHHS  CTAaIllOHAPHOI  CYJAOBO-TICUXIaTPUYHOI  eKcrepTu3u».  OIIHUBIIN
OTPUMaHUN BUCHOBOK €KCIIEpTa, KOJETrisl CyAJIB MpUIHATIA OOIpYHTOBAHE PilICHHS
PO MPU3HAYEHHS KOMIUIEKCHOI CYyI0BOI MICUXOJIO-TICUX1aTpuyHOi excriepTusu [123].

JIoBOJII YacTO MiJ03pIOBaHl i OOBMHYBAa4Y€H1 BJAIOTHCS A0 BBEACHHS B OMaHy
cyny abo opraHy JOCYJIOBOTO PO3CIiTyBaHHS, TOCTIHHO 3MIHIOIOYH ITOKa3aHHS,
NPUXOBYIOUM OKpEMI MpEeAMETH, 0 30eperam Ha codi Clid KpUMIHAJIBHOTO
MIPaBOTIOPYIICHHS] a00 BHKOPHUCTOBYBAJUCS SIK 3HAPSAIAS BUMHCHHSI KPUMIHAIBHOTO
nmpaBomnopyiieHHs. Tak camo ¥ okpewmi Aii, MOB’si3aHiI 3 MPUXOBAHHAM OOCTaBUH
BUMHEHHS 3JI0YMHY, MOKYTh OyTH PO3LIHEHI SIK NPOTUIIS po3ciaigyBaHHIO. Takum
YHMHOM, 3aCTOCOBYIOYHM PI3HOMaHITHI (DOPMHU NIECTPYKTHUBHOI MOBEMIHKH, SKI MalOTh
Ha MET1 YCKJIQIHUTH TPOIIEC BCTAHOBJIEHHS 00’ €KTUBHOI ICTUHU Y KPUMIHATHLHOMY
MPOBAIKEHHI, M1JI03PIOBaHI 1 0OBUHYBaY€H1 MPOTUIIIOTH PO3CITiyBAHHIO.

HaiiGinpm mommpeHuM TPHUKIAI0M YCe K TaKH € MOCTiHA 3MiHA TTOKA3aHb:
CIoYaTKy oco0a MOK€ MOBHICTIO 3alepedyyBaTH CBOIO MPUYETHICTh A0 3JI0YUHY,
3roJIOM BHU3HABATH OKpeMi (paKkTH, a B MOJAIBIIOMY — 3HOBY BijJl HUX BIIMOBIIATHUCS
ab0 HamaBaTH cynepeunnBi TokaszaHHs. Hampuknan, y cmpaBi Ne 306/6268/23
HEIMOBHOJIITHIN OOBMHYBaueHH HaJaBaB «CYNEpPEWIMBI MOKAa3aHHS OO0 MOTHBIB

CBOIX Mii», a TaKOX 3MIHIOBAaB MOKa3aHHS MPO KUIBKICTh yAapiB 1 T€, SIKUM YHHOM
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OyJI0 CIPUYMHEHO TUIECHI YIIKOJKEHHS, 0 BOAYAEThCA 3 MOTUBYBAJIbHOI YACTUHU
BUpoky: «OCOBA 20 HamaBaB pi3HI MOKa3aHHA... BKa3yBaB, IO HE 3aBjaBaB
TinecHux ymkomkeHb noteprniaii OCOBA 2, ognak Bouu Oynu BusiBneHi». Cyn
3a3HAYMB, 10 TaKl MOKa3aHHS HE Y3TOKYIOThCS 3 IHIIMMH JIOKa3aMu y CIIpaBi,
30KpeMa, 3 MMOKa3aHHSIMHU MOTEPIIINX Ta BACHOBKAMH €KCIepTa.

OxpiM 11bOTO, OOBUHYBAUYEHUHN «3amepeuyBaB ()aKT MPUCYTHOCTI MaJIONITHBOT
JTUTUHH, SIKy OyJ0 TpaBMOBAHO MijJ 4ac MOJIi», 10 TaKoX € CIpoO0I0 MPUXOBATU
BAXUIMBY OOCTaBHHY KPUMIHAJIBHOTO MPAaBOIMOPYIICHHA. Taki [ii, SIK CHpaBeINBO
3a3HAYMB CYJ, «CBiY4aTh IPO HaMaraHHs YXWJIWUTHUCS BiJ BIAMOBIIAIBLHOCTI Ta
YCKJIQIHUTH BCTAHOBJICHHS icTUHMY [17].

TakuMm 4YuMHOM, OKpemi [ii, MOB’s3aHl 3 MPUXOBAHHSIM OOCTAaBUH BYMHEHHS
3JI0YMHY, MOJAHHSIM 3aB1JIOMO HEMPaBIUBUX BIJIOMOCTEH, BUKPUBJICHHIM JIOKa31B 4d
iX JOKepesl, MOXYTb OyTH OOIPYHTOBAaHO PO3LIHEHI SK CBIIOMa MPOTUMIA
po3ciiayBaHHIO. BOHM He nHIlle 3aTATyI0Th NPOLEC T0CYI0BOIO PO3CIIITyBaHHs, ajle
W CTBOPIOIOTH JTOJIATKOBE HABAHTAXKEHHS HA CIIJ4l Ta CyJOBI OpraHu, Kl 3MYIIEHI
3IIACHIOBATH TIEPEBIPKY KOXKHOTO CYTEPEUSIMBOTO TBEPIXKECHHS.

Taka mnpakTHKa YCKJIAIHIOE XIJ JIOCYJOBOIO pO3CIIIyBaHHS 1 CYZOBOIO
pO3MIIsiAy, TMOPOJXKYE HEOOXITHICTh JOJATKOBOI TEPEBIPKM IMIOKAa3aHb 1 4YacTo
3yMOBJIIO€ TTOTpeOy B moBTOpHOMY mpoBeaeHH1 C(P)/I.

OkpeMo BapTO 3a3HAYUTH, 110 OOBHHYBAauY€HI HEPIAKO BIAIOTHCS [0
NPUXOBYBAaHHS TNPEIMETIB, sKI 30epersii Ha €001 CHiAM  KPUMIHAJIBHOTO
IPaBOIOPYIIEHHS a00 BUKOPUCTOBYBAIMCA SIK 3HApsAs Horo BUMHEHHs. Lle moxe
MPOSIBJISITHCS Y 3HUIICHHI, MPUXOBYBaHHI a00 TMEpeMIIlIeHHl TakuX OO0 €KTIB Y
BXKKOJOCTYIIHI MiCIlfl, Tiepefadi iX IHIIUM oco0aM a00 HaBMHUCHOMY BHKPHUBIICHHI
1H(Dopmarrii mpo ixHe Miclie3HAXOHKEHHS. BHACTIIOK IbOTO CYTTEBO YCKIATHIOETHCS
BCTAHOBJICHHSI ICTOTHHUX JJIsl CIPaBM OOCTAaBUH, 30KpeMa MEXaHI3My 3JI0YHMHY, POJii
KOKHOTO yYacHHUKa, Clioco0y BUMHEHHS TOIIO.

[Toka3oBUM TPHUKIAJAOM € BUIMAIOK, 3a(iKCOBAHUA y BUPOKY CYIy, B SIKOMY
oOBHMHYBau€Ha, Micisi BOMBCTBA CBOTIO YOJIOBIKA, 3alaKyBasla 3HAPSAIS 3JI0YUHY —

WMOBIPHO, KauaJlKy — Pa3oM 13 3aKPUBABIICHUM OJISITOM Y TAKET, 1 BUKUHYJIA HOTO Y
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CMITTEBUH Oak 1O J0po31 Ha poOOTy. Y KBapTUpi BOHA 3MUJA CIIJH KpOBI,
nepeBaATagacs, a TakoX y TpyOax CaHTEXHIKU OYyJIM BUSIBJICHI 3aJIMIIKH KPOBI, IO
CBIJUUTH TMpPO CHOpPOOM YCYHYTH MAaTepialbHi CIIOU, 3aJHIICH] dYepe3 MOII0
KPUMIHAJIBHOTO MTPaBOMOPYIICHHS.

He3Bakatoun Ha 3asBM OOBHMHYBA4€HOI TMpO BIACYTHICTh YMHCIY Ha
NPUXOBYBAHHS 3JIOUMHY, (PaKTHUHI OOCTaBUHM BKa3ylOTh Ha CHCTEMHY IMOBEAIHKY,
CIpPSIMOBaHY Ha MEPENIKOKAHHS BCTAHOBJICHHIO ICTUHU — BIIMOBY MOBIJJOMUTH PO
BOMBCTBO, 3HUIICHHS JOKa31B, BAKPUBJICHHS OOCTaBUH KOH(MIIKTY. Y Takii CUTyarii
CyJ MaB OIIHHUTH ii il K MUIECHPsIMOBaHY MPOTHIIIO po3ciiayBanHio [16]. Llei
IPUKIJIAJ HAOYHO JIEMOHCTPY€E, HACKUIBKM KPUTHUYHO BaXXJIMBO BYACHO BHSIBIISTH,
dikcyBatn 1 30epiraTi 00’€KTH, II0 MalOTh JIOKa30BE€ 3HAYECHHs, apKe came iX
IPUXOBYBAHHS MOK€ YHEMOKJIMBHUTH TMOBHE ¥ 00’€KTUBHE BCTAHOBJICHHS ICTHHHU Y
KPUMIHAJIbBHOMY MPOBAJKEHHI.

Tak camo ¥ okpemi Aii, MOB’Si3aHI 3 TNPUXOBAHHSAM OOCTaBUH BYMHEHHS
3JI0YMHY — HAMNpUKIajd, CIPOOM BHAAIWTH CIIAM KPOBI, BIIHOBUTH MiCIle MOJIii,
3MIHUTH 30BHILIIHINA BUIJIAJ YYaCHUKIB YM 3MIHUTH OOCTAHOBKY, — MOXYTb OyTH
IIIJTKOM OOTPYHTOBAHO PO3IIIHEH] K MPOTH ISl PO3CIiyBaHHIO.

Y TOMy 4ucii 1 MPUXOBYBAaHHS TPYIy MOXKHA PO3TISAATH K aKTHUBHY (hopmy
NpOTHUAIT Po3CiayBaHHIO. Y BUPOKY BinHuibkoro micbkoro cyay Bin 30.06.2021 y
cinpai Ne 12021020020000043 BcTaHOBIIEHO, IO MICHSI YMHCHOTO T030aBJICHHS
KUTTS TOTEPIIIOT0, OOBUHYBAUYE€HUI Pa30M 31 CIIByYaCHUKOM, 3 METOI IPUXOBAaHHS
CJIJIB 3JI0YMHY, 3aKOTAJIM TIJIO B IPYHT Ha TEPUTOPIi JTOMOBOJIOJIHHS Ta CHAIUIU
peui 3 kpoB’10. CyJ kBamidikyBaB Taki Aii K Hapyry HaJ TUIOM oMepsoro (4. 3 cr.
297 KK Vkpainu), 3a3Ha4MBIIM, [0 TPUXOBaHHS Tpyna OyJo cOpsMOBaHE Ha
yTatoBaHHS (DakTy BOMBCTBA i CTBOPIOBAIO MEPEIIKOAN AJisA Horo po3kpurti. Lle €
TUTIOBUM  TPUKJIAJIOM  TPOTHIIi  pPO3CHiIyBaHHIO  I[UISIXOM  TPHUXOBYBAaHHS
KPUMIHAJIICTUYHO 3HAUYII01 iHpOopMallii — Tijia HOTEPHIIOro Ta CiAiB 3704nny [15].

VY Bupoky UepBOHO3aBOJCHKOTO pallOHHOTO cyny M. XapkoBa Big 11.12.2024 y
cupasi Ne 646/12402/24 BcTaHOBJEHO, L0 MICIS 3aMOAISTHHS MOTEPHIIOMY TSKKHX

TIIECHUX YIIKOJDKEHb, B sAKuX Tol momep, oOBuHyBaueHuii OCOBA 5
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3anporionyBaB criBydacHuKy OCOBA 6 mo30yTtucs Tita 3 METOI YHUKHEHHS
BUKPUTTS. 3a MO0 y4acTIO Tpyn OyJI0 MEPEeHEeCeHO Ta BUBE3EHO TAYKOIO HAa CTUXIMHE
cMmiTTe3Banuile, fAe Horo 3amummnau. CyA  po3miHUB Taki Jil  SK  yYMHCHE
MPUXOBYBaHHS TSHKKOTO 37104nHY (4. 1 cT. 396 KK Vkpainu) [18]. Takum unHOM, 1114
cuTyalii, B sKii BigOyBajacsi MPOTUAIS, HaJaHO OO €KTHBHY OIIHKY, a/Ke
peamizoBaHi [ii 3aiHTEpPECOBAaHWUMH Cy0’€KTaMH YHEMOXJIMBIIIOBAJIH CBOEYACHE
BUSIBJICHHS TI0J11i KPUMIHAJIBHOTO MPABOMOPYLICHHS M BCTAHOBJIEHHS BC1X MPUYETHUX
oci0.

Taka mnpoTumiss JAECTPYKTMBHO BIUIMBAaE Ha TNPOIEC JOKa3yBaHHS,
MEPEIIKO/KAE CBOEYACHOMY BCTAHOBJICHHIO ICTUHM Ta MOXE MaTH HACJIIJKOM BTpaTy
BAXKJIMBOI J0Ka30Boi iH(dopMamii. Y 3B’S3Ky 3 UM HaJ3BUYAHO BAXJIUBUM €
CBOEYACHE BUSIBJICHHS O3HAK TaKOl MOBEMIHKH, i JOKyMEHTYBaHHS, HAJIEKHA OIlIHKA
B MEXaxX KpPUMIHAJIBHOTO TIPOBAPKEHHS Ta 3aCTOCYBaHHS  BIJIMOBIIHUX
MpoIeCyalbHUX 3aX0/1B IS 11 HeUTpaizailii.

VYei mi aii MaroTh Ha MET1 3MIHMTH X1 JOCYJOBOTO CIIJCTBA, BIUTMHYTH HA
IpoIeC JOKa3yBaHHS Ta, 3PEIITOI0, 3a0€3MEeUnTH YHUKHEHHS OCOOOI0 MOKapaHHS.
Taka moBeniHKa OTpeOy€e HaJIEKHOI MPOIECYaIbHOI peakilii 3 00Ky Mpe/CTaBHUKIB
OpraHiB JIOCYJOBOTO PpO3CIiAyBaHHs, 30Kkpema — (Qikcalii 3MiH y TMOKa3aHHSX,
BCTAHOBJICHHSI iX TPHYMH, 3aCTOCYBAaHHS TAaKTUYHHMX IPUHOMIB TIiJ] Yac JOMUTIB,
1HIIIFOBaHHS CYJOBUX €KCIEPTU3 JIJIsl BUSIBICHHS Ta IOCHIKEHHS OKPEMUX 00OCTaBUH
3JIOYMHY, a TAKOXK ONIEPATHBHOTO BUSBIICHHS Ta BUJIYYCHHS PEYOBHX JOKA3IB.

[lim wac cymoBOro po3MIsAly KpUMIHAIBHUX TMPaBOMOPYIIEHb MPOTHIISL
MPaBOCY/II0 HEpiako HaOyBae (opMH BIUIMBY O€3MOCEPEHBO Ha CKIAa CYAY,
30KpeMa LUISIXOM Je30praHizaiii Horo poOOTH, TUCKY Ha CYIJiB a00 CTBOPEHHS
YMOB, SIK1 IOPYIIYIOTh HOPMAJbHUHN X1 pO3TISAY CripaBh. Taka MPOTUIisSE CTAHOBUTD
3arpo3y HE JHIIe JJIs KOHKPETHOTO MPOBAKEHHS, a M Isi aBTOPUTETY OpraHiB
CYZI0OBO1 BJIAJIN 3arajoM.

3 MeToro 3a0e3MneueHHs CHUCTEMHOTO aHajii3y MposBIB MPOTHUJII CYJOBOMY
po3MIISIy B MeEXaxX KPUMIHAJIBHOTO TPOBAHKCHHS, JOIIILHUM € BpaxyBaHHS

0COOJIMBOCTEM KOHKPETHOTO CHOCO0Yy MpoTUmli. Y IOpUIWYHIN JiTepaTypl BxKe
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MpejCTaBlieHa BIAMOBIIHA Kiacudikalis 3a KPUMIHATICTUYHUMH KPUTEPISIMH,
30KpeMa, 3a 00’€KTOM BIUIMBY Ta 3a CIpsMOBaHICTIO Aii. Bigrak P. Mynpernpkuit
MIPOTIOHY€E BUOKPEMITIOBATH:

1. Cnocobu mpoTufii, OpieHTOBaHI Ha JKepena (HOCIi) KpUMIHAIICTUYHO
3HAYYyMIOi iHpOpMaIrii:

1.1. 3a 3micToM BIUIMBY — MpHUXOBYBaHHs iH(opmarii abo ii HOCIiB, a came:
yTalOBaHHs, 3HUIIEHHS, MAacKyBaHHs, (anbcudikaiis, KOMOIHOBaHI CIOCoOH,
JTUCKpeIuTAaIlisl JOKa30BOro 3HaUEHHS Jpkepen iHdopmarii (miamMiHa, TUCKpeauTaIis
TOIIIO).

1.2. 3a 00’ €KTOM BILIUBY:

— MareplajbHl CIIJM KPUMIHAJIBHOTO MPaBONOPYIICHHS (PEedoBl J0OKa3u,
JIOKYMEHTH );

— 17eanbHl CIIIW, 10 ICHYIOTh Yy CBiIOMOCTI 0ci0 (ITOKa3aHHSI CBIJKIB,
crpuifHATa 1HpOpMALLis).

2. CmocoOu mpoTufii, CHIpsiMOBaHI Ha TMEPEHIKOKaHHA peaiizallii CcyJaoM
GyHKLI paBoCyAlIA:

2.1. Jii, u1o MaroTh Ha METI JIe30praHi3alliio JisSIbHOCTI Cyay:

— 3aTATYBaHHS CYJOBOTO MPOIECY NUISIXOM 3JI0BXKHBAHHS TPOIECYyaTbHUMHU
paBaMu;

— BTPYYaHHS y CYJIOBY JiSJIBHICTh 3 OOKYy CTOpOHHIX Cy0’€KTiB (Meia,
IPOMAJICHKICTh, OPraHu BIIAJN);

— CTBOPEHHS YMOB HCHAJICKHOTO OpraHizalifiHOro Ta TEXHIYHOTO
3a0€3MeUeHHs CYJI0BOI JIsIILHOCTI (BKJIIOYAIOYM HEIOTPUMaHHS O€3MeKH Cy/AJIiB Ta
YJICHIB X CIMEM).

2.2. Hii, cipsMoOBaHi Ha BIUIMB Ha CY/II0 JJII BUHECEHHS HETPABOCYIHOTO
pILIEHHS:

— TICUXOJIOTTYHUN a00 (p13UYHUHN TUCK (TIOTPO3H, HACUIIBLCTBO);

— MaTepiaJIbHUIA BIUIUB (3HUIICHHS MaifHa, MiAKYTI, KOPYIIIiiHI 3B’ A3KH);

— IIaHTaX, AUCKpeauTallis abo TUCK Yepe3 TpeTix ocid [74, c. 87-88].

BBaxaemo, mo 1ms kimacudikaiis J03BOJIIE  BCEOIYHO — aHaNi3yBaTH
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KPUMIHAJTICTUYHI aCleKTH MPOTUJIII CYJOBOMY PO3IJISAY, BUSBIATA HOBI (OPMHU Ta
METOAM TMPOTUIPABHOTO BIUIMBY, a TakoXX (OPMYJIOBATH BIAMOBIJAHI HAYKOBO
oOTpyHTOBaHI 3axoam mpotumii. PasoMm 13 1uM, y KOHTEKCTI 3abe3nedeHHs
e(eKTUBHOTO MPOIIECY JI0Ka3yBaHHS OCOOJMBY yBary Ciii IpUIUISATA TUM BUJAM
OpOTUAll, IO CHOpPsSMOBaHI Ha 3MiHy ab0 HIBENIIOBaHHS JOKa30BOTO MOTEHIIIATY.
[IpoBenennii HamMu aHadi3 MarepialiB CiliI4oi Ta CYJOBOI MPAKTHKH MOXKeE
MPOSIBJISITUCS. Yepe3 3HUIIEHHS, MPUXOBYBAaHHS YU MIAPOOJICHHS OKa3iB, BIUIMB Ha
CBIJKIB a00 1HIIKUX yYaCHUKIB MPOIIECY, IO MPsIMO MEPEIIKOKA€E peani3allil 3aB1aHb
KPUMIHAJIBHOTO TIPOBA/DKEHHS. Y 3B 3Ky 3 MM TMEPIIOYEPrOBUM € 3aBJaHHS
OTEpaTUBHOI HEWTpamizaili JECTPYKTUBHUX [, sIKI 3/J1aTHI MMOCTABUTHU I CYMHIB
3aKOHHICTh 1 CHpPaBEAJIMBICTh PO3CIIAYBaHHS. 3 METOI0 MIHIMI3alli TaKUX PU3HKIB
JOIIBHO PEali30BYBaTH KOMIUIEKC TNPEBEHTUBHUX 1 MPOIECyalIbHUX 3aXO0JiB, a
came:

1. 3acTtocyBaHHs 3axo0/AiB O€3MEKH J0 YYACHHUKIB IPOBAJDKEHHS, K1 CTalIH
00’€KTaMU HE3aKOHHOTO BIUIMBY (CBI/IKIB, MOTEPIINX, MM1103PIOBAHUX ).

2. CBoe€vacHe BWIYYEHHsI Ta JOCTIJKEHHS JOKa30BUX OO0’€KTIB, 30KpeMa
[UIIXOM peajizailii 3axofiB 3a0e3neueHHsT KPUMIHAIBHOTO MPOBAKEHHS (OOIIYK,
BUIMKa, apellT MaiHa TOIIO).

3. CrtBopeHHs yMOB /s HaJaHHS TIOBHUX 1 TPaBOUBUX IIOKa3aHb
MOTEPIUTMMH, CBIKaMHU Ta IM1I03pIOBAaHUMHU, BKIIOYAIOUU TICUXOJIOTTYHY MIATPUMKY,
KOH(1IEHLIMHICTb, 130JIAI1I0 BiJ TUCKY.

4. Tlpotunaisa THCKYy abo0 crpoOaM BIUIMBY Ha OpraHU OOBHMHYBA4YeHHS Ta CYII,
BKJIFOYAIOYM IOPUIMYHE pearyBaHHsS Ha TOPYIICHHS aJBOKATCbKOI €THKUA UM
CITY>K00BO1 JUCIIUTUIIHH.

5. 30epeXeHHS TaeMHUII JOCYAOBOTO PO3CIIAYBAaHHSA, IO YHEMOKIIUBIIOE
3aBYacHE BTPYYaHHS y X1 KpUMIiHAJIBHOTO mpoBapkeHHs [106, c. 702]. Takum
YHMHOM, TPOTHIISA PO3CIIAYyBaHHIO € pealbHUM BHUKIUKOM IS KPUMiHATHHOTO
MPOoIIeCy, OCKUIBKY JKEpelia I0Ka3iB Ta MaTepialibHI HOCIT iH(popMallii € OCHOBHUMU
o0’ekTaMu BIUIMBY 3 OOKy 3aiHTepecoBaHux oci0. Ile BuMarae cUCTEMHOTO Ta

CTpATETIYHOTO MIXOAY A0 HeUTpami3allli Takux Jii.



146

Takum dyuHOM OKpeMi (GopMH NOpPOTUIL PO3CIITYyBaHHIO O€3MOCEePETHBO
OB’ s3aH1 3 00’ €KTaMu, IO HAaJIJIEHI JOKAa30BUM IIOTCHIIAJIOM, OCKUIBKH CamMe BOHH
CTAaHOBJIATh KJIIOYOBY CKJIQJIOBY TIpollecy AoKa3zyBaHHsA. Haiuactime momiOHuH
BILJIUB PEaNi3y€e€ThCs Uepe3 MPUXOBYBAHHS, MEPEMIIIEHHSI a00 3HUIIECHHS MPEIMETIB,
K1 MICTSTh CJIIM 3JI0YMHY, & TAKOK CIIOTBOPEHHSI MaTepiaibHOT OOCTAHOBKH IMOII.
VY Takux BUMNaAKax JACCTPYKTHBHA MOBEAIHKA CyO €KTIB MPOTUAIl CIpsSMOBaHa Ha
YHEMOXXJIUBJICHHs (hiKcallii BUXITHOTO CTaHy J0Ka30BOi iHdopMallli Ta IITYy4YHY
3MiHY CJIiJI0BOi KapTHUHU, IO CYTTEBO YCKIAIHIOE PEKOHCTPYKIIIO MEXaH13My MoJii i
BU3HAYECHHS POJII KOKHOTO YYaCHUKA KPUMIHAIBHOTO TTPaBOMOPYIIICHHS.

[Ipu oMy 0coOJMBY HEOE3MEKy CTaHOBIATH Jii, COPSIMOBAHI HAa YCYHEHHS
HAalBAXKJIMBIIIUX JDKEPEJl KPUMIHATICTUYHO 3HAUymoi iHdopmamii — 3Hapsab
3JI0YMHY, TPEIMETIB, 1110 KOHTAKTYBAJIM 3 TUIOM MOTEPIIIIOTO, @ TAKOXK CaMOTro Tpyra
y pa3i BUMHEHHS BOMBCTBA YU HAaCTaHHA cMepTi ocoOu. [IpuxoByBaHHS Tina, 3MiHA
MICLS MOro BHUSIBJIEHHS, CHpoOM MAcCKyBaHHS a0O0 NPUCKOPEHHSA MPOIECIB
010JIOTIYHOTO PYyHHYBaHHS HEPITKO CTBOPIOIOTH CHUTYAIlll0, KOMH 1aeHTUIKAIs
CHAIB HACWJIBHUIIBKOT CMEPTI CTa€ BKpall yTPyJAHEHOK ab0 30BCIM HEMOMKIJIMBOIO.
Came Taki aii OyiH TOCTATHRO YAaCTO BUSBIICHI B aHAJII30BaHUX CYJOBHX PIIICHHSX,
Jie 0OBMHYBAY€H1 CB1JIOMO BHUBO3WIM a00 3aKOMyBaJM TPYIH, YCYBalOUM KIIIOUOBUN
HOCII J0Ka3iB, 110 MIT HIATBEPAUTH (PAKT 3JI0YMHY Ta MPUUYETHICTh KOHKPETHOI
0co0U 10 HOTO BUMHEHHS.

TakuMm yuHOM, BIUIMB Ha MaTepiaiabHl 00’ €KTHU, 1110 MAIOTh JIOKa30BE 3HAYCHHSI,
€ OJTHUM 13 HAMTOIMPEHIIHNX 1 BOJHOYAC HAWOLIBIIT HEOE3MEYHUX CIIOCO0IB MPOTUIIT
po3ciiayBaHHiO. BiH mpsiMo cripsMoBaHUi Ha HIBEIIOBAHHS JIOKA30BOTO MOTEHITIATY
KPUMIHAJIICTUYHUX JKEpeE, 0 MOPOJKY€E CYTTEBI PU3UKU BTpaTHU 1HGOpMALIIl TTPO
oOctaBuHHM 3mounHy. lle BuMarae Big oOpraHiB JOCYJOBOTO PO3CIITyBaHHS
OTIEpaTUBHOIO pearyBaHHs, HeraiiHoi (ikcamii cuTyamii Ha MicIl MOii,
3aCTOCYBaHHS CICIialbHUX 3HAaHb 1 TEXHIYHUX 3aCO01B JJIs1 BUSBICHHS MPUXOBaHUX
CII/IB, a TaKoXX 3a0e3MedYeHHs HAJICKHUX YyMOB 30€piraHHi W JOCIHIJKEHHS
JTIOKa30BHX 00’ €KTIB.

Takox TOCHUTH MOMUPEHUM PI3HOBUAOM MPOTHU[II € BIUIMB HA YYaCHHKIB
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KPUMIHAJIBLHOTO MPOBAKEHHS, HacaMmIepea — Ha CBIJIKIB 1 MOTEPHIINX, MMOKa3aHHS
SKUX MAalOTh CYTT€BE 3HAYEHHS JJI BCTAHOBJICHHS ICTMHU Yy cmpasi. Hepinko
migo3proBadi abo OOBHHYBayeHi 3A1MCHIOIOTh MCUXOJOTIYHUM YU (PI3UYHHUNA THUCK 3
METOI0 3MYCUTH IMX OCI0 3MIHUTH TIOKa3aHHS a0o0 BIJIMOBUTHCS BiJ iX HaJlaHHS.
Takuii THCK MOXKe HaOyBaTH MPUXOBaHUX (HOPM: TOTPO3M, MIAHTAXK, YMOBIISHHS,
OOIIIHKM BHHArOPOAM YH 1HIII CHOPOOM CXWJIUTH CBiKa 10 HENPaBOMIPHOT
noBeAiHku. Lle, y cBO yepry, CTBOPIOE peaibHl MEPElIKoAr B peali3allii 3aB/laHb
KPUMIHAIBHOTO MPOBAKEHHSI, OCKIJIBKHU 1/I€aIbHI CIIH Y CB1IOMOCTI CBiJIKa 4acTo €
€IMHUM JKEPESIOM JI0Ka30BOi 1H(POpMaIIii 1010 OKpeMHUX OOCTAaBHH 3JI0OYMHY MPOTU
JKUTTS Ta 370pOB’ S 0COOMH.

[Topsin 13 THCKOM, MOLIMPEHUM CIOCOOOM MPOTHIIL € MIAKYH CBIIKIB a0o
NOTEPNUINX. Y TaKUX BUMNAJKAX METOI OOBMHYBAu€HOTO € (OpMyBaHHS y CBiAKa
3aI[IKaBJIEHOCTI Yy CHOTBOPEHHI OO0’€KTMBHOI 1H(oOpMarllii: Bl YacTKOBOIO
3aMOBUYYBaHHs (DAKTiB A0 BIJIMOBH B1Jl NOKa3zaHb. [liIKynl HEPIAKO MACKye€TbCS i
«ronomory» abo  BIAIIKOAYBaHHS IIKOJW, [0 YCKIAJIHIOE BCTAHOBJICHHS
MPUXOBAHOTO MOTHUBY. HacmigkoM Takux [iii CTa€ BUKPUBIEHHS JTOKa30BOTO
MaTrepiany, BHHHKHEHHS CYINEPEYHOCTeH MIDXK TOKa3aHHSIMH PI3HUX YYaCHHUKIB,
HEOOX1IHICTh MOBTOPHUX JIOMHUTIB 1 JOJATKOBOTO JIOKa3yBaHHS, 110 MPU3BOAUTH J0
3aTSATyBaHHS CTPOKIB TOCYIOBOTO PO3CIIiTyBaHHS.

Okpemy 3arpo3y CTaHOBIIATH CHUTYaIllii, KOJIU CBIAKHA BIIMOBIISIOTHCS BIJ J1adi
MOKa3aHb 4Yepe3 CTpax 3a BJACHE JKUTTA, 3A0pPOB’S 4YM O€3MeKy 4WIEeHIB CiM’i.
Oco06MBO 1€ XapaKTEPHO JJIsI CIIPaB, OB’ A3aHUX 13 TSHKKUMU 3JI0YMHAMU, BUMHCHHS
BOMBCTB Ha 3aMOBJICHHS TOIO. Y TaKWX BUIAJKAX MPOTHUIIS HE JHUIIE YCKIATHIOE
JIOKa3yBaHHsI, a 1 CTBOPIOE JTOJATKOB1 PU3MKHU BIKTHMMI3allii Ta TOBTOPHOTO BILUIMBY 3
00Ky 370uuHIlA. TOMy 3aBIaHHS MPABOOXOPOHHUX OPraHiB MOJSTaE HE JIUIIEC B
JIOKyMEHTYBaHHI THUCKY Ha CBIJIKIB, a W Yy BIPOBAKEHHI 3ax0JIB O€3MeKH, W0
3a0€31euyI0Th MOXKJIMBICTh BUIBHOTO Ta HEYNEPEIHKEHOTO HAJJaHHS MTOKa3aHb.

TakuM 4MHOM, BIUIMB Ha CBIJKIB € OJHIEIO 3 HAHOLIBIT HeOS3MeUHUX (GopM
NPOTH/Il, OCKUIBKM TOCSTA€ Ha 17eajbHl JHKepesia J0Ka3oBoi 1H(opmarlii, mo €

Bpa3jiMBUMH W HE MIAJATAIOTh BIAHOBJICHHIO Yy BUNAAKy BTpatH. Came ToMy
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3aKOHO/aBelb Nepeadadac KpUMIHAJIbHY BIJIMOBIIAJIBHICTS 32 HE3aKOHHUM BILUIUB HA
CBI1JIKa, MOTEPILIOro ad0 1HIIUX YYACHHKIB KPUMIHAJIBHOTO MPOBAKECHHS, 10 Mae
CIIyTYBaTH JI€EBUM MEXaHI3MOM 3aro0iraHHsi TaKUM MPOSBaM 1 CTBOPEHHS HAJICKHUX
YMOB JIJIsl peaizaliii IpUHIMITB 3MarajibHOCT1 M CIIpaBelTUBOCTI.

OkpeMy KaTeropiro CTAaHOBJATh BUMAJAKA HE3aKOHHOTO BIUIMBY Ha
HETMOBHOJITHIX CBIJIKIB, SIK1 Y€pe3 BIKOBI Ta IMCUXOJIOTI4YHI 0COOIMBOCTI MepeOyBarOTh
y Bpa3nuBoMy cTaHoBuIIl. [TogiOHI cuTyallii 0cOOMBO XapaKTepHI IS MPOBAJKEHb
I0JI0 JIOMAITHLOTO HACHIJIBCTBA, JI€ 3JIOYMH BUMHSIETHCS B YMOBAX TICHHX CIMEWHHX
a6o moOytoBux BimHOcHMH. CyJoBa MpakTHKa CBIAYUTH, IO JOPOCIl HEPIIKO
OPUMYIIYIOTh JITe 3MiHIOBaTH a00 3aMOBYYBaTH BIJOMOCTI, SIKI MAaloTh
KPHUMIHAJIEHO-TIPABOBE 3HAYCHHS, 3 METOI0 YHUKHEHHS BUKPHUTTS a00 MOM’SIKIIIEHHS
BIIMOBIAABHOCTI. Y TaKMX BHUIAJKaX HEMOBHOJITHI HaW4yacTillle HE YCBIJOMIIIOIOTh
MPABOBUX HACIIJKIB CBOET MOBEIIHKU Ta JIIFOTh BUKIIOYHO MiJ] BIUIMBOM aBTOPUTETY
YU TUCKY CTapIIUX.

Oco06muBO HEOE3NMEYHUMH € CHUTYyallli, KOJIM JUTUHA € Oe3MocepeHIM
OUCBHJIIIEM TSKKUX HACWIBHHUIIPKAX KPUMIHAIBHUX TIPABOMOPYIICHb. Brius
JIOPOCJIMX Ha HEMOBHOJITHHOTO MOKE TMOEJIHYBATHU TMOTPO3H, MCUXOJIOTIUHUNA THUCK,
MaHIMyJSiT  MOYYTTAMM 3aJ€KHOCTI a00 TPOBHHHM, a TaKOX KOHTPOJIb 3a
CHIJIKYBaHHSM 13 IPABOOXOPOHHUMU opraHamMu. OCKUIbKM MOKa3aHHA JITE€H 4acTo €
Yi HE €JIMHUM JDKepesnoM iHdopmarlii mpo moii, o BiAOYBAIOThCA Y MPUBATHOMY
pocTopi CiM’i, OyAb-sKE 1X BUKPUBJIECHHS CYTTEBO 3HM)KYE JTOKa30BUHM MOTEHIIIAT Ta
YCKJIQJIHFO€ BCTAHOBJICHHS 00’ €KTUBHOI 1CTHHH.

Cyau Takox (DIKCYIOTh BHIIAJKW, KOJMUM OOBUHYBaueHi a00 iX OTOUYEHHS
3aJIIKYIOTh HEMOBHOJITHIX CBIAKIB  (DI3UYHOIO PO3NPABOI0 YU  MOXIJIMBICTIO
pYWHYBaHHS POJWHHUX 3B’SI3KIB y pa3l HAaJaHHS TPaBAUBUX TOKa3aHb. Taki mii
MPU3BOIATE O 3MiHM MEPBUHHUX CBIJYeHb a00 TMOBHOI BIAMOBHU Bij CHIBHOparll 3i
CIIACTBOM, IO MPSIMO CBIIYUTH TMPO MPOTHAIIO JOKa3yBaHHIO. Jl01aTKOBOIO
POOJIEMOI0 € CXUJIBHICTD JITEH 10 HaBIIOBAHOCTI, IO CTBOPIOE PHU3UK (POpMyBaHHS
HaB’A3aHUX JOPOCIUMH BEPCiil MO/1i, CIPIMOBAaHUX Ha 3aXUCT BUHHOI OCOOH.

VY 3B’A3Ky 3 UM JI0 HEMOBHOMITHIX CBIJKIB TOBHHHI 3aCTOCOBYBATHUCS
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0COOJIMBI MpolecyadbHl TapaHTii: MPOBEJAEHHS JONMUTY cHemiaimictaMu y cdepi
JTUTSYO1 TICUXOJIOT1i, BUKOPUCTAaHHS KOM(OpPTHOro U O€3MeYHOro cepeAoBHINA
(«3emena kiMHaTay»), Bigeodikcallisi MpoLECyalbHUX i, OOMEXEHHS KOHTAKTIB
JTUTUHU 3 0CO0aMH, SKI MOXYTh YMHUTH TUCK. 3a3Ha4y€Hl 3aXOJM CHpPSIMOBAaHI Ha
3a0e3MeUeHHsI TOBHOTH Ta JIOCTOBIPHOCTI MOKa3aHb SK BAKJIWBOTO JPKepesa JT0Ka3iB
y KpUMiHAJIbHOMY TPOBa/KEHHI.

Takum uyMHOM, TIPOTHAIA y (opMi BIUIMBY Ha HEMOBHOJITHIX CBIJKIB €
CYCIIIJIPHO HEOE3MEYHOI0 MOBEIIHKOI0, IO TMOPYUIy€e MpaBa AUTUHUA Ta CYTTEBO
YCKJIaIHIOE po3ciiayBaHHsA. BoHa mnoTpedye HalneXHOro MPOIECYaIbHOrO
pearyBaHHs, BIIMOBIIHO /10 BUMOT HAIllOHAJIBHOTO 3aKOHOJABCTBA W MIKHAPOIHUX
CTaHJapTIB 3aXUCTy AiTel, 30kpema Kouseniii OOH mnpo npasa autunu (cT.cT. 3, 12,
19).

AHani3z marepialiB CyAOBOi, CIIJ4Oi Ta EKCHEPTHOI NPAKTUKH J103BOJISE
KOHCTaTyBaTH, 1110 MPOTHIsl PO3CIIYBaHHIO € OJHUM 13 KJIIFOYOBUX YMHHUKIB, KU
YCKJIQJHIOE JOCSTHEHHSI 3aBJIaHb KPUMIHAJIBLHOTO IMPOBA/KEHHS Yy CIIpaBax Ipo
3JIOYMHM TIPOTHU KUTTA Ta 310pOB’st ocoOu. CKIaAHICTh 30MpaHHs JOKa3iB y TaKUX
yMOBaxX 3yMOBJICHa $IK AaKTUBHHUMH JisIMU (3HUIICHHS, TMPUXOBYBaHHS a0o
danbcudikaiis A0KaziB, THUCK Ha CBIAKIB), TakK 1 O€3isIbHICTIO (BiIMOBa
CHIBIIpaIOBaTH 31 CHIACTBOM, HEHaJaHHs 1Hopmailii), MO COpsSIMOBaHI Ha
HIBEJIIOBAaHHS a00 CIOTBOPEHHS JOKA30BOTO TMOTEHIANy JKepesa iH(opMaiiii.
Oco0nuBO HEOE3MEYHUM € BIUIMB Ha HAOUIbII KPUMIHAIICTUYHO 3HAYYIIl 00’ €KTH,
HAJUUICH] JOKa30BMM TMOTEHIIAJIOM — TPyIN MOTEPIUIOTrO0, 3HAPANIAS 3JIOYHHY Ta
MOKa3aHHS CBIJIKIB, 30KpEeMa HEMOBHOJITHIX. Y TaKMX YMOBax pPH3UKH BTpPATH,
MOIIKO/KEHHS a00 TUCKpEAUTAIlli I0Ka3iB CYyTTEBO 3POCTAIOTh, 1[0 CTBOPIOE PEaJIbHI
3arpo3u yYXBaJICHHS HE00 €EKTUBHUX MPOIECYATbHUX 1 CYJIOBUX PIIIEHb.

Helitpanizauis npotuAii nepeadayae peanizaiiio KOMIUIEKCY MPEBEHTUBHHUX,
JIOKa30BUX 1 OE3MEKOBUX 3aXO[IB, CHPSMOBAHUX Ha 3aXUCT MaTeplajibHUX Ta
ineanbHMX JKepen 10Ka3iB. IX eeKTHBHICTh 3a0e3MeuyeThes:

— ONEepaTUBHMUM BUSIBJIEHHSM 1 (piKcali€ero ciigoBoi iHhopMallii;

— HEBIJKJIATHUM BUITYUYEHHSAM 00’ €KTIB, 110 30€eperiiv Ha coOl CIiAM 3J10YUHY;
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— 3aCTOCYBAHHSM CHEIIaJIbHUX 3HaHb 1 TEXHIKO-KPUMIHAJIICTUYHUX 3aC001B
JUTS TIOLTYKY MPUXOBAHUX JI0KA31B;

— Bigeodikcaliero NpolecyalbHUX ii; 3a0e3MeUYeHHIM 30€peKEHHS JOKa31B
Ha cTail 1X HOI0JIaHHA.

BaxinBoo CKIaIOBOIO € TaKOXK 3aXUCT YYAaCHHUKIB KPUMIHAIBHOTO
MPOBA/HKEHHS — BiJl 3aCTOCYBAaHHsI 3aXOJiB O€3IMEKH II0/0 CBIAKIB 1 MOTEPHUIUX IO
130J141111 HEMOBHOJITHIX BiJl HE3aKOHHOTO BIUIUBY (30KpeMa, 1 3aKOHHHX
IPEICTAaBHUKIB) 1 IPOBEJCHHS 1X JOMUTY B yMOBAX MCUXOJIOTTYHOTO KOM(DOPTY.

Takum unHOM, ycminiHe 30UpaHHs JI0Ka3iB B yMOBaX MPOTHUIIT MOXKJIUBE JUIIE
32 yMOBH CTpPATEriyHO  OPraHi3oBaHOi  JISJIBHOCTI  OpPraHiB  JOCYJOBOIO
pO3CIiIyBaHHsI, 3aCHOBAHOI Ha CBOEYACHOMY pearyBaHHI Ha JECTPYKTHUBHI MPOSBU
OPOTU/li, KOMIUIEKCHOMY TIpOIleCyallbHOMY 3aXMCTI JOKa30BOi 1H(opmarii Ta
rapaHTyBaHHI O€3MEKH MPOBIIHUX YYACHUKIB cripaBu. Lle 3a0e3neduyBarume He JHILE
HAJIC)KHUHN PIBEHb JOKA3yBaHHS, a ¥ JOTPUMAaHHS MPUHIUIIIB BEPXOBEHCTBA MPaBa,

HEB1JIBOPOTHOCTI KPUMIHAJIBHOI BIJANOBIIAJILHOCTI Ta CHPABEIJIMBOCTI CYJA0BOIO

pO3IIIALY.

BucHoBku 10 po3ainy 2

BusnaueHo, 110 Haje)XHE HOPMATHUBHE PEryJIIOBaHHS MNpoUeAyp 30MpaHHS
JIOKa31B Ta CyBOpE JOTPUMAaHHS MPUHIIMITIB iX JAOMYCTUMOCTI € (PyHIaMEHTAIHLHOIO
yMOBOIO 3a0e3leueHHs] TMpaBa Ha CHOPaBEUIMBHA Cyd Yy KpPUMIHAJIBHOMY
npoBa/pkeHHl. OOrpyHTOBaHO, IO 3a0e3nedeHHs €(EeKTUBHOCTI JOKa3yBaHHS Yy
CIpaBax MpO 3JIOYMHU TPOTH KUTTS Ta 370POB’S HEPO3PUBHO TMIOB’sI3aHE 3
YTBEP/KEHHSIM TIPE3yMII[ii HEBMHYBATOCTI K 0a30BOI TapaHTii 3aXHUCTy IpaB
JIOAVHU.

YcTaHOBNEHO, M0 y MPOBA/PKEHHSAX 3a3HAYCHOI KaTeropii JOKa3u MaroTh

3100yBaTHCS ¥ OIIHIOBATUCS TAaKUM YHMHOM, 100 iX TMOJajbilia KPUTHYHA TIepeBIpKa



151
HE CTBOPIOBAJIa CYMHIBIB I[0JI0 JOTPUMAHHA MpaB MiA03PIOBAHOTO W HEIOMYIIEHHS
OOBHHYBAJIBHOTO  yXHIIy. ApryMEHTOBaHO, 110 OOOB’SI3KOBUM  IPEIMETOM
JI0Ka3yBaHHS € MEXaHi3M CIPUYMHEHHS HIKOAM KUTTIO YU 3JI0pPOB’I0, BKJIIOUHO 3
YCTAHOBJICHHSIM  MPUYMHHO-HACIIJKOBOTO 3B SA3Ky MK JiAMH ocoOu Ta
KPUMIHATBHUMH HACI1IKAMH.

KoncratoBaHo, 1m0 A0Ka3yBaHHIO MIUIATAE 1HTEIEKTYalIbHO-BOJIBOBUN 3MICT
BUHHU, a HE Juile GopMalibHEe BU3HAHHS UM 3allepeuyeHHs] 0CO00I0 CBOET MPUUYETHOCTI
70 TPOTHIPABHOTO [isHHA. YcCi JOKa3W MOBUHHI OyTH 3i0paHi 3 JOTPUMAaHHSIM
M0JIO’KEHb €BPOIENChKOI KOHBEHIIII PO 3aXKUCT IPaB JIOAUHU 1 OCHOBOIIOJIOXKHHUX
cBOOO/1 Ta TapaHTIEIO PEAIbHOTO 3/1CHEHHS ITpaBa Ha 3aXUCT.

ApryMeHTOBaHO, 11O ciaiA4dl (pO3UIYKOBi) [ii, MOB’s3aHI 3 BTPYYaHHSIM Yy
G13UYHY I[UTICHICT OCOOM, MarOTh 31HCHIOBATUCS BUKIIOYHO B MeEXaxX CYyBOPOTO
MPOIIECYAILHOTO PEryIaMeHTy Ta 3 (hIKCalli€lo, IKa YHEMOKIIMBIIIOE MTOPYILICHHS MPaB
YY9aCHUKIB KPUMIHAJIBHOTO TPOBaKEeHHA. JlOTpUMaHHA HaBEJEHHUX BHMOT €
HEOOX1/IHOIO TEPEAyMOBOI0 OTPUMAaHHS JOCTOBIPHHMX, HAJEKHUX 1 JOIMYCTUMHX
JI0Ka3iB, (OpMyBaHHA 00’ €KTHBHOI ICTHHHM Yy KPUMIHAJIbHIA cIpaBl Ta 30€pe’KeHHs
OasaHcy Mk MyOIIYHUMH 1HTEpEecaMU Ta IIpaBaMu JIOUHHU.

Harosomieno, mo cydyacHMil KpUMiHaIBHUI Mpolec nependayae pi3HOMAHITHI
crnocoOu 30MpaHHsl JOKa3iB, SIKI BU3HAYAIOTHCA (PYHKIIOHAIBHOIO POJUIIO CyO’€KTa
NoKa3zyBaHHS (OOBMHYBAu€HHsS, 3aXUCTY, CyAy) Ta MpolecyalbHOI (opMmoro ix
peamizarii. Ile 3a0e3neuye THYUYKICTh Ta aJanTUBHICTH JI0KA30BOi MISUIBHOCTI J0
KOHKPETHOT CUTYaIlii.

J1o 0OCHOBHHUX cTIOCOOIB 30MpaHHs JI0Ka3iB BITHECEHO:

— cmia4i (po3nrykoBi) Al — Ak 0a30B1 Ta HAHOUIBII MOMIKMPEHI MPOIECyaTbHI
3acobu 6e3mocepeTHLOT0 OTPUMAaHHS JIOKa30BOi 1H(pOpMAITii;

— HETJIacHI ciIia4i (PO3IIYKOB1) i — 3aCTOCOBYIOTHCS Y CKJIQJIHUX 1 JJATEHTHUX
IPOBAKCHHSAX;

— BUTpeOyBaHHA Ta OTPUMAHHS JOKa3iB — 3a0e3MeuyloTh JOCTYN 10 BXKE
ICHYIOUHX JKEPEIT T0Ka30BO1 iH(popMmallii;

— TMOJaHHS JOKa3iB yYaCHHUKAMHU TPOBAPKEHHS — TapaHTye peaizalliio
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MIPUHIIUITB PIBHOCTI CTOPIH 1 3MarajabHOCTI.

3a5exKHO BIJ TEPUTOPIATBHUX YMOB, CIIOCOOM 30MpaHHsA KIacH(piKOBAHO Ha:
1) Taxi, o peanizyloTbcsa B MeXax KOMIETEHIIIl OpraHy JA0CY/I0BOTO PO3CHiyBaHHS;
2) 311iiCHIOBaHI B MeXax YKpaiHM IHIIUM OpraHom; 3) Taki, 110 BiJOYBarOThCS Y
MeXaxX MDKHapOAHOTO CHIBpOOITHHIITBA. 3a pIBHEM aKTHBHOCTI Cy0’€KkTa
JI0Ka3yBaHHS CIIOCOOM MOMAIIEHO HA aKTHBHI i pEaKTHBHI, IO 103BOJISIE IOEHYBATH
IHIIIIATUBHUM TIOIIYK JOKa3iB 13 BUKOPUCTAHHAM 1HdOpMallii, HaJaHOi I1HITUMHU
ocobamu.

3a O3HAKOK0 1HINIATUBU BHOKPEMJIIOETHCS JIOKA30Ba JISUTBHICTD, 1HIIIHOBaHA:
1) caiguum a60 POKYpPOpPOM; 2) CTOPOHOIO 3aXMCTY YU MOTEPIIIUM; 3) CyJI0OM IiJl
gac po3risiay. 3a MPUPOAOI0 JOKA30BOTO JIKepesa CocoOu 30MpaHHs MOAUISIOTHCS
Ha: 1) mepBUHHI — CHpsSMOBaHI Ha Oe3mocepeqHe ofepKaHHS (AKTUUYHUX JaHUX;
2) BTOpMHHI — TIOB’sA3aHl 3 ONpALIOBaHHSIM a00 CHUHTE30M YK€ OTPUMAHOI
1H(popmarii.

3a BIIKPUTICTIO il PO3PI3HAIOTH TJIACHI W HErJIacHI CrnocoOu 30MpaHHs
JOKa3iB, 10 3a0e3nedye OalaHC MK 3aXHCTOM IpaB YYAaCHHUKIB MPOLECY Ta
e()EeKTUBHICTIO OOpPOTHOM 31 3JOYMHHICTIO. 3a IIIJILOBUM IPHU3HAYCHHSIM CIIOCOOU
JIOKa3yBaHHsS CHOpPSAMOBaHI Ha: 1) BCTaHOBJIEHHS OO ’€KTUBHOI KapTUHU 3JIOUYHMHY;
2) inenTudikamito cy0’ekTiB; 3) yTOUHEHHS CYNEpEeWINBUX 00CTaBUH; 4) 30€peKeHHS
JIOKa3IB.

VYcTaHOBIEHO, IO HpeIMET JOKa3yBaHHS Yy KPUMIHAIBHOMY MPOBAIKECHHI
II0JI0 HETIOBHOJITHIX CTAHOBHUTH 3aKPIIJICHUN y KPUMIHAIBHOMY MPOLIECYaTbHOMY
3aKOHO/JABCTBI ~ KOMIUIEKC  OOCTaBHMH, KOTpl  MUIIATalOTh  O0OOB’SI3KOBOMY
BCTAHOBJICHHIO B  KOXXHOMY  TPOBaJUKCHHI  CTOCOBHO  HEMOBHOJITHHOTO
Mi03PIOBAHOT0. APryMEHTOBAHO, IO IEHTPAJIbHE MICIE Y CTPYKTYypl TakKoro
npeaMera JoKa3yBaHHS 3alMarOTh JaHl MPO 1HTEIEKTyadbHUM Ta IMCUXOJIOTIYHUM
PO3BUTOK HEMOBHOJITHBOTO, SIKI MalOTh OyTH BpaxOBaHI I11Jl 4aC BU3HAYCHHS BUY Ta
MIpHU TIOKapaHHs, a TAKOXK 1HITUX MPABOBUX HACIIKIB JISTHHS.

OOrpyHTOBaHO, W0 Y MPOBAHKEHHSAX MIOAO 3J0YMHIB MPOTU JKUTTS Ta

3I0pOB’S O0COOM, YYMHEHUX HEMOBHONITHIMHU, OOCST OOCTaBWH, SKI MiIJISATAIOTh
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JIOKAa3yBaHHIO, BU3HAYA€TbCI HOPMaMU KPUMIHAJIBHOTO Ta KPUMIHAJIBHOIO
MpoIeCyalbHOTO 3aKOHOJIaBcTBa, Hacamiepen ctaTTsaMu 91 1 485 KIIK VYkpainu, a
TaKOX TUCIIO3UIISIMH BiamoBigHux ctateit OcobmBoi yactnan KK Ykpainu. Anamnis
MaTtepialiiB MIPaBO3aCTOCOBHOT MPAKTUKU CBITYUTH MPO HASIBHICTh TUIIOBUX HEJOJIIKIB
y IISJIBHOCTI CTOPOHM OOBHHYBAaYEHHS Yy CIpaBax 3a3Hau€HOi KaTeropii, 30Kpema:

1) HemOCTaTHE MOCIIIKEHHST 000B’I3KOBUX 00CTaBHH, IO BIUTMBAE HA TIOBHOTY
BCTAHOBJICHHS (DAKTUYHUX JAHUX;

2) HeOOrpyHTOBaHE PO3IIMPEHHS Kojia JOKa3yBaHMX OOCTaBHH, IO
IPU3BOJUTH IO 3aTATYBAaHHS JIOCYJOBOI'O PO3CIIyBaHHS Ta CYIOBOTO PO3IISNY 1
NepeBaHTAXKEHHS MaTEPialiB CIPaBH HECYTTEBOIO 1HPOPMAIII€IO;

3) irHopyBaHHS TPUHIMITY I1HAWBIIyaTi3alii MpeaMeTa J0Ka3yBaHHS, SKUU
MOB’SI3aHUM 13 BIKOBUMH Ta MCUXOJIOTTYHUMH XapaKTEPUCTUKAMH HETIOBHOJIITHHOTO.

HarosomieHno, mo epeKTUBHICTh T0Ka3yBaHHS Y KPUMIHAJIBHUX MPOBAKEHHAX
II0JI0 HEMOBHOJITHIX 3JIOYMHIIB 3HAYHOIO MIPOIO0 3aJIEKUTh BiJ MPaBHUIBHOIO
BU3HAYECHHS OOCTaBHH, IO MOTPEOYIOTh BCTAHOBIICHHS, T 3aCTOCYBaHHS HaJEKHHUX
METOMAIB iX BHSBJICHHS, NEPEBIPKA W OLIHKKM 3 YpaxyBaHHSIM OCOOMCTICHHX
0COOJIMBOCTEM HEMOBHOJIITHHOTO Ta BUMOT MIDKHApPOJHUX CTAHIAPTIB y cdepi mpan
JTUTUHHU.

BHCBITIEHO THUNOBI MOMMJIKH CTOPIH KpPUMIHAJIBHOTO TIPOBAJKEHHS Ta
CYJIOBUX €KCIIepTIB, IO HEraTHMBHO TO3HAYAIOTHCS HAa BUKOHAHHI EKCHEPTHHX
3aBlaHb, 3 SCyBaHHI OOCTaBMH, KOTpl CTaHOBJATh MPEAMET JOKa3yBaHHS,
YHEMOXJIUBIIIOIOTh BUKOPHCTAHHS BHCHOBKY €KCIepTa B MpOIeci JO0Ka3yBaHHS.
HaronomeHno Ha okpeMux croco6ax ix mpodiIaKTHKH.

BusHnaueHo, 110 He BiIKPUTTS CTOPOHOIO OOBHHYBAY€HHs BUCHOBKY €KCIEpTa
cTopoHi 3axucty (1o Bignosigae Bumoram ctT. 290 KIIK Ykpainn), € miactaBoro s
BU3HAHHS TAKOTO BUCHOBKY HEJOMYCTHUMHM J0Ka30M. Lle cTocyeThes K eKCnepTus,
0 BXKe TMepeOyBaid y PO3MOPSIHKEHHI OpTaHy JOCYIOBOTO PO3CIiAyBaHHS, Tak i
TUX, 0 OyJIM OTpUMaHi, ajie He BIAKPHUTI HaJdeKHUM yuHOM. [Ipu 1pomy Ha erami
CYZIOBOTO PO3TJISAY TaKe BIAKPUTTSA € MOXKIWBUM 1 He cymnepeunth Bumoram KIIK

VYkpainu, Sk JiiCHO Ha MOMEHT BIJKPUTTSI MaTepiaiiB CTOPOHOIO OOBUHYBAYCHHS,
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3a3HaYCHUM TOKYMEHT (haKTUYHO HE iICHYyBaB ab0 He nepelyBaB y ii po3MOPsIKEHHI.

OOrpyHTOBaHO, IO Y KPUMIHAIBHUX MPOBAKEHHSAX HIOJIO 3JIOUYMHIB MPOTH
KUTTSL Ta 370pOB’S 0COOM WMOBIPHICTh BH3HAHHSA EKCIIEPTHOTO BHCHOBKY
HEJIOMYCTUMUM Ma€ OCOOJMBO BUCOKHM PU3MK HETATUBHUX HACTIAKIB, OCKUIBKH B
OKpEeMHX BHUMAAKaxX: 1) MOBTOpPHE €KCIEPTHE JOCTIIKEHHSI 00’ €KTIB € HEMOXIMBUM
(30kpema, Ol0JIOTIYHHMX 3pa3KiB); 2) eKCHepTh3a € €IWHUM ab0 BU3HAYAIHLHUM
crioco6oM 37100y TTs T0OKa30BO1 iH(PopMariii.

KoHcTaTtoBaHo, 1110 HAWOLIBITY 3arpo3y JUIsl JOCATHEHHS 3aBaHb TOKa3yBaHHS
CTaHOBJIATH (POPMU TPOTHIi, CIPSIMOBaHI Ha CIIOTBOPEHHs, MPUXOBYBaHHS abo
3HMILCHHS J10Ka30BOi 1H(OpMaIli, a TakoXX Ha 1M030aBJIICHHS OKpeMHX 00 €KTIB iX
JIOKA30BOT0 TOTEHIAY. 3 OISy Ha 3HAYHWH JACCTPYKTUBHHUM BIUTUB TaKUX (OpM
MPOTU/IIT HA MPOIEC PO3CIITyBaHHS, BAKIUBUM € CBOEYACHE BXKUTTA €PEKTUBHHUX
3aX0JIB iX HeWTpamizalii, CHpPsSMOBAaHUX Ha 30€peKEHHS JKEpen JI0Ka3iB Ta
00’ €KTUBHICTh BCTAHOBJICHHS ICTUHU Y CIIPABI.

Jlo mpiopuUTETHUX HAIpPsIMIB 3amO0IraHHS MPOTHUAIT PO3CTiAYyBaHHIO 3JI0YMHIB
IIPOTHU KUTTSA Ta 310POB’ sl 0COOM BIJHECEHO: 1) 3aCTOCYBAaHHS 3aX0/l1B O€3MEKH 1100
oci0, sSKi MOXYTh 3a3HABaTH HE3aKOHHOTO BIUIMBY; 2) BHIIy4eHHs, (ikcaris Ta
CBO€YACHE JOCJIIPKCHHSI MaTeplaJbHUX 00’€KTIB, 10 MalOTh JI0Ka30BE€ 3HAUYCHHS;
3) 3a0e3neueHHs] HalaHHsI IOCTOBIPHUX 1 MOBHUX MOKa3aHb MOTEPIUIMMH, CBIIKAMU
Ta MiJ03pIOBaHUMHU; 4) 3amo0iraHHs BIUIUBY Ha CTOPOHY OOBHHYBA4YeHHS Ta CYI; 5)
3a0e3reueHHs 30epeKEeHHS TAEMHUIIL JOCYI0BOTO PO3CJIiTyBaHHS.

BusznaueHo, 110 npoTuisi po3ciiilyBaHHIO HETaTUBHO BILTUBAE HA MOXKIIUBICTh
JIOCSITHEHHSI 3aBJlaHb JI0Ka3yBaHHS, OCKUIBKH came 00’ €KTH Ta JpKepesa, 10 MICTATh
KPUMIHAJIICTUYHO 3HAYyIly 1HQOpMAllil0, € OCHOBHUMHU MIIIEHSIMU HE3aKOHHOIO
BIUTUBY 3 OOKy 3arikaBieHux oci0. KoHcraroBaHo HEOOXiIHICTh 3a0e3MeueHHs
e(EKTUBHOTO pO3CIiTyBaHHS, IIO0 BUMAara€ po3pOOJICHHS, YIOCKOHAJICHHS Ta
BIIPOBA/DKCHHSI B TMPAKTUKY CHUCTEMH 3aXO[IB, CHPSIMOBAHUX Ha HEUTpai3alliio
MPOTUIIT PO3CIITYBAHHIO Ta CYJOBOMY PO3TJISITY 3JI0YMHIB MIPOTH KUTTS U 37I0pOB’ S
0ocoou.

3anponoHOBAaHO B IUISX HEWTpam3alli mpoTUli mependaduTH peai3alliio
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KOMIUIEKCY TPEBEHTHBHHX, /JOKAa30BHX 1 OE3MEKOBUX 3aXOMdiB, CIPSIMOBAaHMX Ha
3aXUCT MaTepialbHUX Ta 1JAealbHUX JpKepen jaokasiB. OOIpyHTOBaHO, IO iX
e(eKTUBHICTh MOKe OyTH 3a0e3MeueHa:

— OTIEpaTUBHUM BUSBIICHHSM 1 (piKcalli€ro cJi1oBoi iHbopMaIrii;

— HEBIIKIJIATHUM BUIYUYCHHSAM 00’ €KTIB, 110 30eperiiv Ha co0l CIIiAu 3J10YUHY;

— 3aCTOCYBaHHSM CHELIaJbHUX 3HAHb 1 TEXHIKO-KPUMIHAIICTUYHUX 3acO01B
JUTS TIOTIIYKY MPUXOBAaHUX JTOKA3iB;

— Bigeodikcaliero NporecyalbHUX ii; 3a0e3MeUYeHHIM 30epeKEHHS JTOKa31B
Ha CTail 1X MOJI0JIaHHsI. APTyMEHTOBAHO, 10 BaXKJIMBOIO CKJIaJI0BOIO € TAKOXK 3aXUCT
YYaCHHUKIB KPUMIHAJIBLHOTO MPOBAKEHHS — B1J] 3aCTOCYBaHHS 3aXO0/1B O€3MEeKH 11010
CBIJIKIB 1 MOTEPIUINX JI0 130JISI1[ii HEMOBHOJIITHIX Bl HE3aKOHHOTO BIUIUBY (30Kpema,

1 3aKOHHMX MPEJCTaBHUKIB) 1 MPOBEACHHS IX JOMHUTY B yMOBaX ICHUXOJIOTTYHOTO

KoM(popTy.
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PO3/ILI 3
MPAKCEOJIOTTYHI 3ACAJIM JIOKA3YBAHHS Y KPUMIHAJIBHUX
MPOBA/UKEHHSIX 111010 3JIOYMHIB ITPOTHU KUTTSI TA 3JOPOB’SI
OCOBH

3.1 IIpokypop fIK cy0’€KT JOKA3yBaHHSI Yy 3JIOUYMHAX MPOTH KUTTS Ta

310pOB’s1 0cOOU

[IpuBeieHHS MOBHOBAXXEHb 1 XapaKTepy MISUIBHOCTI OpPraHiB MPOKYypaTypH 10
€BPOIEUCHKUX CTAHIAPTIB — OJIHE 13 MPOBIAHUX 3aBJaHb, 110 BU3HAYEHE B CTPATETIsIX
pedopmyBaHHS OpraHiB KpUMIHAJIBHOI focTullii [27; 67; 68].

[IpaBoBI 3acagu JIAJBHOCTI Ta MPAaBOBHM CTaTyC OpraHiB MPOKypaTypu
BU3HA4YCHO MoJiokeHHs MU Konctutymii Ykpainu, KpumiHaasHOTO MpoIecyanbHOTO
KoZiekcy Ykpainu, 3akoHy Ykpainu «lIpo mpoxyparypy» 1 HHU3KOIO TiJ3aKOHHHX
HOPMAaTUBHO-MIPABOBUX akTiB [26; 28; 31; 57; 58; 59; 87; 88]. Ilompu HasBHI Y
YUHHOMY 3aKOHOJABCTBI PO301’KHOCTI IIOJ0 TEPMIHOJOTIYHOTO TO3HAYEHHS POJIi
MPOKypopa y KpPUMIHAJIBHOMY TPOBAKEHHI, aHalli3 HOPMATUBHUX IOJIOKEHb
JI03BOJISIE BUOKPEMUTH €AUHY JIOT1KO-()YHKI[IOHATBHY KOHIEMIII0 HOTO AISIbHOCTI.
VY BciX BUMNAJKax KIIOUYOBUMH HANpsMamMH ydacTi MPOKypopa B KPUMIHAJIHLHOMY
MPOBA/IPKEHHI 3JIUILIAIOTHCS:

1) mporecyanbHe KEpPIBHHUIITBO TOCYJOBUM PO3CIITyBaHHSM, IO 3a0e3reuye
3aKOHHICTb 1 pe3yJIbTaTUBHICTH CI1AYO0T MISIIBHOCTI;

2) miATpUMAHHS JEp’KaBHOrO OOBHHYBAUYEHHS B CYIl, CIpSMOBaHE Ha
peatizailito myOIiYHOro IHTEPECY y BCTAHOBJICHHI BUHYBAaTOCTI OCOOM.

3a3HaueHi  (QyHKI[IOHAJIbHI  KOMIIOHEHTH  CTaHOBJSATH MPOSB  €IUHOL
KOMITJIEKCHOI MicCli TPOKypopa — 3M1MCHEHHS] KPUMIHAIBHOTO TIEPECIIilyBaHHA. X04a
anl Koncturymis Ykpainu, ani KIIK Vkpainu npsmo He omnepyroTh UM TEPMIHOM

CTOCOBHO JAISJILHOCTI ITPOKYPOPA, 0 CyTi BIH pealli3ye KpUMIHAJIbHE TIEPECITiyBaHHs
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y Mexax 000X CTaiiil MpoBa/pPKeHHS — JOCYAOBOiI Ta CYJOBOi — ajie B PI3HUX
oprasizauifHo-mpouecyaibHux  ¢gopmax. HaykoBa JOKTpHHA  HEOJHOPA30BO
aKIEHTYe€, 110 caMe Taka 1HTerpaibHa (YyHKIlIS BU3HAYAE CYTHICTH MPOKYPOPCHKOT
JISIIBHOCT1 Y cpepi kpuMiHanbHOT roctuii [10, c. 91; 35; 53, ¢. 26-27; 64, c. 109].

KirouoBuM mpu3HauUEHHSM JiSUTBHOCTI OpraHiB MPOKYypaTypH € 3a0e3meueHHs
OXOpPOHU TIPaB 1 3aKOHHHUX 1HTEPECIB OCOOM Ta CYCIUIBCTBA, SKI 3a3HAIM IIKOIU Bif
KPUMIHAJBHOTO TPABOIMOPYIICHHS, 30KpeMa 1 MIIAXOM MIATPUMAHHS ITyOJIIYHOTO
OOBHMHYBa4€HHA B Cy/l. Takuil MiaXiJ y3ro[Ky€eThbCs 13 3aBAaHHAMU KPUMIHAIBHOTO
npoBakeHHs, Bu3HadeHUMHU y cT. 2 KIIK VYkpainu, Ta BIANOBITAE TPUHIIMITY
BEPXOBEHCTBA IMpaBa W Cy4YacCHOMY PO3YMIHHIO POJIi JEp>KaBH B OXOPOHI IpaB
ToauHu [28; 56].

Kepisaumu npuniunamu OOH momo poni oOBuHyBauiB, npuitHsaTUMEU VIII
Konrpecom OOH 13 mnpodiakTUKK  3JIOY4MHHOCTI Ta  TOBOJDKEHHS 3
npasonopymHukamu, 27.08—-07.09.1990, Bu3HaueHO, IO MPOKYPOPH, BUKOHYIOUH
npodeciitHi 000B’s3K1, TOBUHHI JISITH HEYIEPEIHKEHO, 3aXUIIATH IHTEPECH JCPKaBH,
BpPaxOBYBATH TMO3HUIIIT SIK MiJO3PIOBAHOTO, TaK 1 MOTEPIIIOTO, a TAKOXK JAOCIIIKYBaTH
BCl 00CTaBMHU, K1 MalOTh 3HAYEHHS JUIsI CIIPABH — HE3aJIEKHO BiJ TOTO, CIIPHUSIOTH
BOHHU YU TMEPEUIKOKAIOTh 0OBUHYBau€HHIO [26].

Ponbs mpokypopa € BU3HAYaIBHOIO 1 HA CTaJlli IOCYA0BOTO PO3CIHiyBaHHs, 1 B
cynoBomy mpoBakeHHi. Cy10Be IPOBAKEHHS Y KPUMIHATLHOMY TIPOIIECi BKIIFOUAE
CYKYITHICTh B3a€MOTOB’SI3aHUX CTaJlii, SIKi, Xoua U PI3HATHCS CBOIMHU 3aBIaHHIMH,
Cy0’€KTHUM CKJIaJIOM, TIPOIIECYaJTbHUMHU THCTPYMEHTAMH Ta MEXaMH JTOCIIIKEHHS,
IpOTE €UHI 32 CBOEIO KIHIIEBOIO METOI0 — 3a0€3MEeYUTH 3aKOHHE W OOIpyHTOBaHE
BUPILIEHHS! KPUMIHAJILHOTO MTPOBA/I>)KEHHS.

Jlo cramiif, y Mexkax SIKUX 3aiiMa€ KJIIFOYOBY POJIb IPOKYPOP, HAIEKATD:

— MATOTOBYE Cy/J0BE IPOBAHKCHHS;

— CYJIOBUH PO3IJIAL;

— TeperJia CyJOBUX pillleHb B anessiiiiHoMy nopsaky. BogHoyac y ctpykrypi
CYJIOBOTO MPOBAKEHHS BHOKPEMIIIOIOTH TaKOX CTafii, CIPSMOBaHI Ha IMEPEBIPKY

3aKOHHOCTI ¥ OOIPYHTOBAHOCTI CYJOBUX pIlI€Hb, PE3yJbTaTU SAKOi IMOTEHIIIHO
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BIJIMBAIOTh HA OCTATOYHE BUPIIIEHHS cripaBu. Jlo Takux cTaAiil BITHOCSTh:

— anessiiiHe mpoBa/pkeHHs (Y YacTHHI NEperiisiay pilleHb, 0 He HaOpaau
3aKOHHOI CUJIN);

— KacalliifHe pOBaJHKEHHS;

— MPOBA/KEHHSI 32 HOBOBUSIBICHUMH a00 BUKIIOUYHUMHU oOcTaBUHaMH. OTKe,
CYyIOBE TMPOBA/KEHHS € IIUIICHOIO CHUCTEMOIO TPOIECYalbHUX CTadii, sKi
3a0e3MeuyloTh CyJ0BE MIATBEPKCHHSI OOBMHYBau€HHS a00 CHPOCTYBaHHA MOro
MiJCTaB, TapaHTYIOTh peali3allilo MpaB YYaCHUKIB 1 COPSAMOBaHI Ha JIOCSTHEHHS
3aBJlaHb KPUMIHAJIBHOTO IPOBA)KEHHS.

Mu 3ynuHMIMCS Ha OKPECIEHMX CTalliX, OCKUIBKM IOTOMKYEMOCS, IO
CydacHE PO3YMIHHSI MPOILIECYaIbHOI poOJIi MPOKypopa Mependadae po3MeKyBaHHS
oro (QyHKIIM 3amekHO BiJ 3aBAaHb KOHKPETHOI CTaAil KpUMIHAJIBHOTO
poBaLKEHHA. fIK ciymHo 3ayBaxyroTh B. Konomunn ta A. TymaHsIHI, HEKOPEKTHO
XapaKTepU3yBaTU MISUIBHICTh MPOKypopa Ha JOCYAOBOMY PpO3CIITyBaHHI SIK
BUKOHAHHS (DYHKIIIT MiITPUMaHHS JIepKaBHOTO OOBUMHYBaueHHs [53, c. 28]. Ha mii
CTajii MPOKypop peaizye GyHKIII0 HAMISIAY Y (popMi IpoliecyabHOTO KEPIBHUIITBA,
gKa Xo4a W MICTUTh OKpeMi €JIEMEHTH OOBUHYBAIBHOI JISUTBHOCTI, OHAK 32 CBOEIO
IPUPOAOI0 CIPSMOBAHA Ha 3a0e3MEeUeHHsT MOBHOTH, BCEOIYHOCTI W 00’ €KTUBHOCTI
JOCIIIJIKEHHSI OOCTaBUH KPUMIHAJIBHOTO npaBonopyueHHs (4. 2 cr. 9, cr. 91 KIIK
VYkpainn).

3MICT MPOKYPOPCHKOI AISUIBHOCTI A0 HANpaBieHHS OOBUHYBAaJIBHOTO aKTy [0
Cylly 3yMOBJICHHI OOOB’S3KOM JOKa3yBaHHs, 3akpimieHuM y 4. 1 cr. 92 KIIK
Ykpainu, Ta BKIOYAE:

— MEpEeBIPKY YCiX MOXJIMBHX BEpCid MOAll, Yy TOMY YHUCJIl HENPUYETHICTh
M17103PIOBAHOTO;

— BCTAHOBJICHHS SIK OOTSDKYIOUMX, TaK 1 MOM’SIKIIYIOYMX a00 BUKIIOYAIOUUX
KPUMIHAJIbHY BINOBIAAIbHICTH OOCTABUH;

— (hopMyBaHHSI TOCTaTHBOT T0KA30BO1 0a3M JIJIs1 3BEPHEHHS 10 CYAY.

TakuM 4YMHOM, Ha JOCYJOBOMY €Tall MpPOKypop (akTUUHO 3A1MCHIOE

HiATOTOBKY KPUMIHAJIBHOTO MO30BY, 3a0€3Meuyroun 3aKOHHICTh 1 pe3yJbTaTUBHICTh
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po3ciiayBaHHs, ajie He MATPUMAaHHS OOBUHYBAYEHHS K TaKOTO.

HaromicTe dyHKIIS NIATpUMaHHS JEp)KaBHOTO OOBHMHYBAuY€HHsI XapaKTepHa
BUHSATKOBO JJISI Cy/IOBOTO MPOBAHKCHHS, OCKIJIBKU JIMIIE B I CTajli BiOyBaeThCs
BUPILIEHHS! KpPUMIHAIBHOTO TO030BYy To cyTi. CamMe B Cylal OPOKypop IOBUHEH
JIOBECTH BHHYBATICTh OCOOM 1032 PO3YMHHUM CYMHIBOM, BHUKOPHUCTOBYIOUU
chopMOBaHe ITiJ1 Yac po3CiIiyBaHHS OOTPYHTOBaHE OOBHHYBAYCHHS.

[Ipu upomy caymHoro € mo3uils JI. €BpomiHOi, sika BKa3ye, 10 MOMEHT
BUHUKHEHHA (QYHKIT MiITPUMaHHSA JEpKaBHOTO OOBHHYBAYECHHS CIIiJl TIOB’3yBaTu
HE 3 [I0YaTKOM CYJIOBOTO pO3MJIALYy, a 3 3aTBEPIKEHHSAM MPOKYpPOPOM
OOBHHYBAJILHOTO aKTa, KOJH MPOKYpPOp OPIIIHHO GOPMYITIOE KPUMIHAIBHUI MMO30B 1
3asiBJIsIE TOTOBHICTh BIJCTOIOBATH KMOro B cyxl [23, c. 65]. ToOTo Ha 1mpoMmy erarl
BIIOYBAa€EThCS  TEpexXili B  MPOIECYyaIbHOTO  KEPIBHUIITBA  JIOCYJIOBUM
PO3CIITyBaHHSM /10 OOBHHYBauyBaJbHOI A1ISUIBHOCTI.

Otxe, pyHKIIOHAIBHA MPUPOJIA JISTIBHOCTI MPOKYPOpa BUSHAYAETHCS:

— CTaJI1€10 KpUMIHAIBHOTO IPOBAKEHHS;

— TPOLIECYAIbHUM CTaHOM OCOOH, MO0 SIKOi 3AIMCHIOETHCS KpPUMIHAIBHE
NepeCIilyBaHHs;

— HAasIBHICTIO KPUMIHAJBHOTO TO30BY SIK MpoIlecyaibHOI (OpMU MyOI14YHOTO
OOBHHYBa4€HHS.

Came Takuil MiAXiI JO3BOJISIE TOCTIZIOBHO Ta JIOTIYHO OIIHIOBAaTH PpOJIb
MPOKYypOpa B CHUCTEM1 KPUMIHAJIBHOTO MPOBAIKEHHS, YHUKATH TEPMIHOJIOTTUYHUX
CYNEpPEYHOCTe 1 BpaxOBYBaTH MPHUHIMII 3MarajJbHOCTI $SK OCHOBHY MOJIEIb
CY4YaCHOI'0 KpUMIHAJIBHOTO MPOIIECY.

BupimanbHuM YWHHUKOM 3a0€3MeYeHHsT 3aKOHHOCTI W  CIpaBeIIMBOCTI
CYIOBOTO pPO3IISAy € HaJeKHE BUKOHAHHS MPOKYPOPOM (YHKINT MiATpUMAHHS
JepKaBHOTO OOBHUHYBA4Y€HHS. Y CyJAI MPOKYpOp MpeacTaBisie 310paHi JOKa3u M
OOIpYHTOBY€E HEOOXIJHICTh 3aCTOCYBAHHSI 3aXO[IB JEP)KaBHOTO MPUMYCY IIOJ0
ocobu, sika OOBUHYBAuy€ThCSl Y BUMHEHHI 37104MHY. Lle mepenbadae akTUBHY y4acTh
y JOCHIDKEHH1 J0Ka3iB, 1HIIIIOBaHHS iX OTPUMAaHHS Ta JOBEACHHS peJIeBaHTHUX

00CTaBHH MPOBAHKCHHS.
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[Ipokypop ni€ y Mexax BIaCHOI JUCKpEIlli, oOuparouu nependadeHi 3aKOHOM
npoliecyaibHl 3aco0u Ui peaiizailii MOKJIaJIeHUX Ha HbOTO MOBHOBaXeHb. Takuid
MiAX1J BUIUIMBAE 3 MPHUPOAU HOTO CTATyCy SIK HOCIS MyOJiYHOTO OOBHHYBA4YEHHS,
AKAA ~ 3000B’si3aHMM  3a0e3meunuTd  BCEOIYHY  JIOKA30BY  MEPEBIPKY  MOAIl
KPUMIHAIBHOTO MPaBOMOPYILICHHS, ajleé HEe HECe BIAMOBIJAIBHOCTI 3a KIHLEBUU
pe3ynbpTaT, IO MOXKE TOJAraTH 1 B HEIOBEICHOCTI BHHM OCOOM 3a YMOB
00’ €KTUBHOI'O JTOTPUMAHHSI HUM BUMOT KPUMIHAJIBHOTO MPOIIECYaIbHOTO 3aKOHY .

SIKiCTh MPOKYPOPCHKOI AiSNIBHOCTI 3HAYHOIO MIPOIO 3aJICKHUTH BiJl MPUHIUITY
HE3MIHHOCTI MPOKypopa y KpuMiHaibHOMY mpoBakenHi (ct. 37 KIIK VYkpainm),
SKUI rapaHTy€e MOro 0013HAHICTh 13 MPOLECYATbHUM PO3BUTKOM CIIPaBH Ta MOCHIIIOE
NEPCOHANIbHY BINOBIAAIBHICTD 32 PE3YJIbTATUBHICTh JTOKA3yBaHHS.

3aKkOH MpsMO BHU3Hayae OOOB’SI3KOBICTh Yy4YacTl IMPOKypopa B CYJOBOMY
npoBamkeHHl (4. 3 cr. 36 KIIK VYkpainu), ockuibku 6€3 Horo mo3uiiii HEMOXKIUBO
YXBAJUTH HU3KY MPUHIMIOBHUX MPOIECYaNbHHUX pilieHb. HaBiTh y KpHUMiHaJIBHHUX
OPOBa/DKEHHAX y (opmi NOpHUBATHOIO OOBHMHYBAu€HHS y4YacTh IPOKypopa
3QJIMIIAETHCS HEOOXIHOW, ake Taka (opma, SK CIOyIIHO Harojocwia Benuka
[Tanata BepxoBuoro Cygay, € pi3HOBHAOM TyOmigyHOI MOJENI KpUMIHAIBHOTO
npouecy. Binrak, mpokypop 3a0e3neuye OOTPUMAaHHS NPUHLMIYY 3aKOHHOCTI Ta
3aXUCT MyOJIYHOTO IHTEPECY HE3aJIEXKHO Bl TOTO, XTO 1HILIIOBaB MPOBAIKEHHS.

OCHOBOIO CYIOBOTO TMPOBA/DKCHHS € JIOKa3yBaHHA, 10 3a0e3neuye
BCTAHOBJICHHSI (PaKTUYHHUX OOCTAaBMH CHOpaBM Ta NPUAHATTA 3aKOHHOTO U
OOTpYHTOBAHOTO PIIICHHS. Y HayIll pO3PI3HAIOTH O€3MIOCEPEHIO Ta OMOCEPEAKOBAHY
y4acTh MPOKypopa B JokazyBaHHi [51, ¢. 35-36; 52, c. 62]. besnocepennst nisIbHICTD
peani3yeThcsi 'y TMpoOIEeCl CyAOBOTO JOCHIIPKEHHsSI JI0Ka3iB Ta BIJACTOIOBaHHI
oOBHMHYBaueHHA mnepen cyaoM. OrmocepeakoBaHa yd4acThb MpPOSBISETHCS Y
NoMNepeTHbOMY aHai31 J0Ka30Boi iH(popMallii, (opMyBaHHI MPAaBOBOI MO3MIII Ta
CTparterii mATpuMaHHs: 0OBUHYBa4YEeHHS.

[TinroToBKa TPOKypopa M0 TOKa3yBaHHS (DAKTUYHO TMMOYMHAETHCS HaA €Tari
3aTBEP/KEHHSI OOBHMHYBAJIBLHOTO aKTa, IO BOJHOYAC € 3aBEPIIAIBHOI0 CTaI€I0

JOCYIOBOTO  PO3CIIAyBaHHS Ta TMEPEIyMOBOIO TEpeXoAy [0 CyaoBoi (asu
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nporiecy [51, c. 29]. Bona nepenbauae BceOiuHE O3HAMOMIIEHHS 3 Marepiajlami,
310paHUMU ITi/1 Yac JOCYJIOBOI'O PO3CIIAyBaHHS, aHATI3 iX JOKA30BOTO 3HAYEHHS Ta
BU3HAYCHHS MEX OOBMHYBaueHHS. J[07aTKOBO MPOKYypOp Mae MpaBO OTPUMYBATH
JIOKa3H, BIIKPUTI CTOpOoHOIO 3axucty (4. 6 ct. 290 KIIK VYkpainm), mo mae 3mory
KOPETYBaTH TaKTHKY JIOKa3yBaHHS.

OCKUIBKH CYZOBUH PO3IIISAN 3IIHCHIOETBCS JIMIIE B MEXKax Mpes sIBICHOTO
ooBuHyBaueHHs (4. 1 ct. 337 KIIK Ykpainu), came npokypop BiJIIOBIJIa€ 3a T€, 00
OOBHHYBAJIbHHUIA aKT TPYHTYBABCSA Ha JOCTATHIN CyKyITHOCTI HAJICKHHX, TOTYCTHMHX
1 IOCTOBIpHHX JI0Ka3iB. Lle € KIIIouOBUM €JIeMEHTOM HOro OMOCepeKOBaHO1 y4acTi B
JIOKa3yBaHHI. Y pa3l BUSBIICHHS HEMOBHOTH JIOCYJOBOTIO PO3CIITyBaHHS MPOKYPOP
Mae OOIPpYHTOBaHY IMOTpeOdy Yy MexaHI3Max pearyBaHHs, IO Ha CbhOTOJIHI
MpolIeCyalbHO BPETYJIbOBAHO HEAOCTAaTHBO. BilTak MNPONOHYETHCS PO3MIMPUTH
MO>KJIMBOCTI TPOKYpopa IIOJ0 YCYHEHHsS HEIOJIKIB [JI3HAHHS Ta JOCYJO0BOIO
CJIIICTBA 1II€ JIO0 HAMPaBJICHHS OOBUHYBAJIIBHOTO aKTy J0 CYIy.

OmiHkKa J0Ka3iB MPOKYPOPOM 3IIMCHIOETHCS SK TiJ Yac O3HAMOMIICHHS 3
MaTtepiaiamMi KpUMIHAJIBHOTO MPOBAKEHHs, TaK 1 MIJ 4Yac CyAOBOIO PO3IJIAIY.
Pesynbrat Takoi ormiHkd (GOPMYIOTh HOTO apryMEHTAIlll0 Yy BCTYIHIM MPOMOBI,
3aMUTaHHSX M Yac JOCTIIKEHHS J0Ka3iB, 3alepedyeHHsX 1 cynoBux aebarax. [Ipu
IbOMY KOJICH J0Ka3 HE Ma€ Harepe yctaHoByieHoi cwin (4. 2 cT. 94 KIIK Ykpainn),
ajyie MpOKypop 3000B’sS3aHUM 3a0€3MEUUTH 1HIIIFOBAHHS 3aX0JiB, HCOOXITHUX IJIS
NepeBIpKU JOKA30BOr0 Marepiaiy.

Sx nepxaBHUII OOBHHYBad, MPOKYpPOP IMOBUHEH CHPOCTYBATH MPE3YMIIIIIO
HEBMHYBAaTOCTI  IIUIIXOM  TOJAHHS  JIOKa3iB, M0  MIATBEPDKYIOTh  BHUHY
O0OBHHYBAYCHOTO 11032 PO3YMHHMM CyMHIBOM. [lomaHHsS BHIpaBIyBajdbHUX OKa3iB
psIMO HE BITHOCUTHCS 70 MOTO (PYHKINN y Cyi, MPOTe MPOKYpPOp HE Ma€ mpasa ix
NPUXOBYBAaTU Ta 3000B’SI3aHUN BIJIKPUTH CTOPOHI 3aXUCTy BCIO BIIOMYy HoMy
BUTIpaByBajibHy 1HPopMalito (4. 2 ct. 290 KIIK Vkpainn).

Takum ynHOM, O€3MOCepeHS yUacTh MPOKYpOpa y A0Ka3yBaHHI OXOILIIOE:

— 1HIIIFOBaHHS U MOJAHHS CYly JOKa3iB;

— MOCTIPKEHHS I0Ka31B, HaJaHUX IHIIMMU YYaCHUKAMU;
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— 3asBJICHHSI KJIOMOTaHb 11010 MEPEBIPKH JI0Ka30BOT0 MaTepiany;

— apryMEHTOBaHE BIJCTOIOBAHHSA IMO3UIIli CTOPOHU OOBUHYBAYECHHS Yy CYJIOBUX
IIPOMOBax Ta AedaTax. Yci mi eIeMEHTH CIpSIMOBaHI Ha JOCSITHEHHS METU CYyJI0BOTO
MPOBA/IPKEHHS — YXBAJICHHS CIIPaBEJIMBOTO i 3aKOHHOTO PIIICHHS.

baraTopiBHeBa CTpyKTypa KpHUMIHAIbHOTO TPOBAIKEHHS, KOHCTUTYIIIIHO
3aKpiryieH1 PyHKII1 IpoKypaTypH Ta ii MpoBiiHA POJb Yy 3AIHCHEHH] HATTISILY Y hopMi
MPOLIECYaTbHOTO KEPIBHUIITBA JTOCYJOBUM PO3CIHITyBaHHAM 3YMOBIIIOIOTH IIMPOKE
KOJIO TIOBHOB@)XEHBb IPOKYpOpa, SAKI MiUITaloTh Kiacudikamii 3amexHo Bim ix
cupsiMoBaHocTi. Cepea HUX 0COOJMBE MiCIle TOCIIal0Th MTOBHOBA)KEHHS, TTOB’s3aH1 3
oprasizaiiero ¥ 3a0e3MeUYeHHsIM HAJIEKHOTO PyXy KPHUMIHAJIBHOTO MPOBAKEHHS.
3o0kpeMa, MPOKYpOp YIOBHOBAKEHUM: 1HIIIFOBATH Ta 3/11MCHIOBATH 30MpaHHs JI0KA31B
y cnoci6, nepeadadeHuit 3akoHoMm (4. 2 cr. 22, 4.4. 1-2 cr. 93 KIIK VYkpainn);
JOpy4aTH OpraHy JOCYJOBOTO pO3CIIAyBaHHS BUKOHAHHS CIIIYUX (PO3IIYKOBHX) Ta
HErJIaCHUX CHiauuxX (pO3LIyKOBUX) [ a00 JaBaTu OOOB’SI3KOBI JJisl BUKOHAHHS
BKa31BKH 1010 iX MPOBEACHHS, a 3a MOTPeOU — MPOBOAUTH Taki Jiii ocooucTo (1. 4 u.
2 ct. 36 KIIK VYkpainun); 3amyyatu onepaTuBHi miapo3auu ao nposeneHHs C(P)/ 1
HCP) (1. 5 1. 2 c1. 36 KIIK Ykpainn).

Jlo KOMMETeHIIIT MPOKypopa HAICKHUTh YXBAJICHHS KIOYOBUX MPOIECYATHHUX
pillieHb, 30KpeMa I0J0 BU3HAYECHHS MIACTIAHOCTI, 00’eqHaHHSA ab0 BUUICHHS
MaTrepiaiiB, TMPOJOBXKEHHS CTPOKIB JOCYIOBOTO  pO3CIIAyBaHHS, 3aKpUTTSA
KPUMIHAJIBHOTO TPOBAKEHHS, SKIIO JJIS IhOTO ICHYIOTH TepeadadeHi 3aKOHOM
migcraBy (. 9 4. 2 cr. 36, 4. 10 cT. 216, u. 5 cr. 217, ct. 110 KIIK VYkpainn);
MOBIOMJICHHST 0c001 mpo mimo3py (m. 11 4. 2 cr. 36, ct. 481 KIIK VYkpainn);
3BEpHEHHS 10 cyay 3 kionoTaHHsMH 1po npoBeaenns C(P)M yu HC(P)/ (m. 10 4. 2
ct. 36 KIIK VYkpainu), a Tako 13 KJIOMOTaHHSIMH PO 3aCTOCYBAaHHS MPUMYCOBUX
3aX0/1B MeIU4YHOro abo BUXOBHOro xapakrepy (mm. 13—-14 u. 2 cr. 36 KIIK
VYkpainn).

Kpim Toro, mpokypop Mae mpaBo IHIIIIOBATH YKJIAJACHHS YTOIU MPO BU3HAHHS
BuHYBaToCTI (1. 2 4. 1 cT. 468 KIIK Ykpainu) ta 38epTaTcs A0 CyAy 3 KIOMOTaHHSAM

PO 3BIIBHEHHS 0COOM BiJl KpUMIHAJIBHOI BiAmoBinansHOCTI (1. 14 4. 2 ct. 36 KIIK
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VYkpainn).

OuyeBuaHO, MO peaizallis 3a3HAYeHUX MOBHOBAXKEHb OPraHIYHO IOB’s3aHa 3
y4acTIO POKypOpa y JOKa3yBaHHI, ke came uepe3 30MpaHHs, ePeBIpKy U OIIHKY
JIOKa31B 3a0e3MeuyeThCsl 3aKOHHICTh, OOIPYHTOBAHICTh 1 PE3yJbTATUBHICTH HOTO
IPOLECYaTbHOI JiSUTBHOCTI B KpUMIHAIBHOMY MPOBaKeHH1 [2, ¢. 321].

Oxpemoro GopmMoro Oe3mocepeTHhOI y9acTi MPOKypopa y T0Ka3yBaHHI € HOTo
3aJIydeHHS JO0 TPOBEACHHSA CIAUuX (PO3MIYKOBHMX) i T Yac CYyJ0BOTO
MIPOBAKEHHS, IO 3IHCHIOETHCS] BUKIIFOYHO Ha ITiJICTaB1 YXBaJIM Cy1y BiIIMOBITHO 10
ct. 333 KIIK Vkpainu. {1 HOpma BHU3Hayae mpaBO Cydy JOPYYUTH IPOBEIACHHS
TaKUX il OpraHy A0CYIOBOrO pO3CIiAyBaHHs, IPOTE HE MICTUTh MPSAMUX BKa31BOK
010  MOKJIMBOCTI MPOKypopa OCOOMCTO peadi3oByBaTH I1ii IPOIIECYalIbHI
MOBHOBA)KEHHSI.

Bapto miakpeciauTu, Mo AOCTYI 10 MPaBOCYAMsl Y KPUMIHAIBHOMY MpOIEci
3a0€3MeUyeThCA CaMe MPOILECYAIbHOIO AISUIBHICTIO TpoKypopa. Jlume mpokypop
YHOBHOBaXEHUI 1HILIIOBATH CYJOBUM pPO3IJSLA HUIAXOM 3BEPHEHHS 10 CYIy 3
OOBHHYBAJIbHUM AaKTOM, KJIONOTAaHHSAM TMpPO 3BUIBHEHHS Bl KPUMIHAJIBHOI
BIJIMOBIIAJILHOCT1 200 3aCTOCYBAaHHS MPUMYCOBUX 3aX0J11B BUXOBHOTO UM MEIUYHOTO
xapakrepy (cT. 283 KIIK Ykpainn).

JisbHICT TPOKYpOpa B Cy/l HE 3BOJAMTHCS BUKJIIOYHO O JOKA3yBAHHS BUHU
0cOOM Yy BUMHEHHi 3J104MHY. MOro 3aBIaHHS IOIATAE TAKOXK y 3a0e3ledeHHi
JOTPUMAaHHS TpaB JIIOJAMHM Ta TapaHTId COpPaBEeIJUMBOIO CyJO4YMHCTBA. Y 1. 24
Pexomennamiit Rec(2000)19 Komitery MinictpiB Paau €Bponu npsiMmo BkazaHo, 110
MPOKYpOpH TIOBMHHI JISITH  CHOPABEIJIUBO, HEYIMEPEIKEHO, OO0 €KTUBHO Ta
3a0be3reuyBaTH MoBary Jo npas JiroauHu [87].

OTxe, MPOKYpOp Y CYJOBOMY IPOBAJKEHHI BUKOHYE KOMIUIEKCHY (PYHKIIIIO,
10 OXOILTIOE:

— MATPUMAHHS OOBUHYBAaYEHHS;

— 3MIIACHEHHS HarJIsAy 32 TOTPUMAHHIM BUMOT 3aKOHY;

— 1HII[IFOBaHHS MPOLECYAIbHOTO pearyBaHHs Ha BUSBJIEHI MOPYILIEHHS — Yepe3

3asBJICHHS KJIOTIOTaHb, BHECCHHS allelIAIMHUX 1 KacalliiHUX CKapr, a TaKOXK ITOJaHHS
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3asiB MPO MEePeriia/l pillieHb 32 BUKJIIOUHUMU/HOBOBUSIBICHUMHU OoOCcTaBUHAMU. Takum
YUHOM, MPOKYpPOp y CYJIOBOMY NPOBA/KEHHI € TapaHTOM 3aKOHHOCTI MpoIlecy
JoKa3yBaHHS 1 BOJHOYAc CyO’€KTOM peamizalii myOIiyHOro I1HTEpecy B Traiysi
KPUMIHAJIBHOT FOCTHITI.

Yci yyacHMKM KPHUMIHAJIBHOTO TMPOBADKEHHS TI€I0 YH 1HIIOK MIpPOIO
BINTUBAIOTh Ha Tmporiec (opMyBaHHS JOKa30BOi iHGopMaiii Ta CHPHUSIIOTH
eeKTUBHOCTI JOKa3yBaHHS. ToOMy JOCHIJKEHHS TPOLECYyaJbHOIO CTaTyCy
MIPOKYypopa sIK cy0’€KTa JOKa3yBaHHS BUMAara€ HacamIepell BU3HAYCHHS crienudiku
JIOKA30BOi JISJIBHOCTI caMe Ha CYJIOBUX CTaisiX, aJKe caMe BOHU 3YMOBJIIOIOTH
GbyHKIIOHATIBHY CIIPSMOBAHICTH [T JIep>KaBHOTO OOBHHYBayva.

KpuminanpHe mporecyaibHe 3aKOHOIABCTBO 3aKpIIUIIOE, IO JIOKa3yBaHHS
noJjisirae y 30MpaHHi, MEpeBipIll ¥ OIIHII JOKa3iB 3 METOI0 BCTAaHOBJIEHHS OOCTaBHH,
[0 MalOTh 3HAYEHHSA JJISI KpUMiHAIBLHOTO mpoBakeHHs [31]. OTxe, 3aKOHOAABEIb
IPSIMO HArOJIOUIY€ Ha Mi3HABAIBHIN MPUPO/L TOKA30BOI TISIIbHOCTI.

3 aHamizy KpUMIHAJIBHOTO MPOIECYaTbHOTO 3aKOHOJABCTBA BUIUIMBAE, IO
J0Ka3yBaHHS 31HCHIOETHCS POTITOM YChOTO MPOIECYaTBFHOTO IUKITY — Bl IOYATKY
JIOCYJIOBOTO PO3CIITyBaHHS 1 O YXBaJCHHS OCTaTOYHOTrO pimieHHs y crpasi. [lpu
bOMY JI0Ka30Ba JISJIbHICTh 3MIHIOE CBIM XapakTep 3ajeXHO Bl CTajli, OCKUIbKU
KO’)KHAa 3 HHUX Tnepeadadae pi3HI MpolecyaidbHl 3aBAaHHs, 3aco0U, MpoLeaypu u
yMoBU. Taki 3MiHM BH3HA4YalOTh HOBY IMI3HABAJIBHY CHUTYallll0, Y MeXaX SKOi
BCTAHOBJIIOIOTHCS FOPUJIMYHO 3HAUYIl oOcTaBUHM. [10/110H1 BUCHOBKHM HEOTHOPA30BO
OOTpyHTOBYBAJIMCS B HAYKOBHX TOCTIKEHHX [52, ¢. 50].

Ha wnam mnornsn, mi3HaBaJbHY CUTYallll0 BH3HA4Ya€ IMepedayciM Crocio
oprasizariii JI0Kka30BOi JisJIbHOCTI, SKU 00YMOBITIOETHCS:

— METOJIOM TIPABOBOTO PETYJIIOBAHHS KPUMIHAJILHOTO MTPOBAKECHHS,

— TPOIECYaTbHIMH YMOBAMHU, Y SIKHX 3[IIHCHIOETHCS BCTAHOBJICHHSI 00CTaBUH
CTIpaBH.

Boanodac mporiecyasibHi yMOBU Mi3HAHHS CJIJI PO3TJISAATH SIK 3aKPITUICHI
3aKOHOM TIPaBHJIA, 110 BU3HAYAIOTh MOPSAIOK 1 MEXI BUKOPUCTAHHS TMPOIECYaTbHIX

3ac00iB Il oJep)aHHS J0Ka3oBoi iH(popmarii [52, c. 157]. Bxxe Ha iX OCHOBI
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(bopMyIOThCSl CHOCOOM BCTAHOBJIEHHS (DAKTIB, 1110 MAIOTh JOKA30BE 3HAUCHHS.

Takum yrHOM, AJiA 3’CYBaHHS POJIl MPOKypopa sk cy0’€KkTa JOKa3yBaHHA Y
CyIOBOMY TIPOBaPKEHHI HEOOXITHO BHUOKPEMHUTH OCOOJMBOCTI JOKa3yBaHHS depe3
NpU3MYy Mi3HABAIBHOI CUTYAIlll CYyIOBUX CTa/Iii, 110 BU3HAYAE:

— 3MICT Ta IHTEHCUBHICTh HOTO MPOLeCyabHOI AaKTUBHOCTI;

— XapaxkTep BUKOHAHHS HUM TATapsi TOKa3yBaHHS;

— MEXI1 Ta YMOBH peajizallii mpaB 1 000B’s3KIB 11010 MOJAaHHS Ta JOCIIKCHHS
noka3ziB. Came Takui MiAXiA JIO3BOJISIE TIOBHOIO MIPOIO PO3KPHUTHU (PYHKIIOHATIBHY
IPUPOAY JOKA30BOi MAISUTBHOCTI MPOKYypopa B CyAl Ta ii BIUIUB HA JOCATHEHHS
3aBJIaHb KPUMIHAJIBHOTO CY/JOUUHCTBA.

[li3HaBanpHA MIAJBHICTh Y CYJOBUX CTaAisiX KPUMIHAJIBHOTO IMPOBAIHKEHHS
3MIACHIOETBCS 32 yMOB, SKI JOKOPIHHO BIAPI3HAIOTBCSA BIJ  JOCYJOBOIO
po3cCIiyBaHHS Ta O€3MOCepeHhO BIUIMBAIOTH HA XapakTep Aoka3zyBaHHs. J[o Takmx
MpOIECyaIbHUX YMOB HaJleXKaTb: JAUCHO3UTUBHICTb, TJACHICTh 1 BIAKPHUTICTD
CYJIOBOT'O PO3TJISATY, a TAKOXK O€3MOCEePeTHICTh TOCIIKEHHS JI0Ka31B.

Ak cnymuo 3ayBaxye C. JlepeBsSHKIH, JWUCIO3UTHUBHICTh TMOJSTAE Y
MO>KJIMBOCTI CTOPIH MPOIIECY CaMOCTIMHO BU3HAa4aTh (popmu peanizallii HaJlaHUX M
npaB 1 3akoHHUX 1HTepeciB [18, c. 9]. Lle nmpsmo 3akpimieno y 4. 1 cr. 26 KIIK
VYkpaiHy, BIAMOBIAHO N0 SKOi CTOPOHM € BUIBHMMHM y BHUKOPHUCTAaHHI HaJaHMX
NOBHOBAKEHb Y TMepeadadyeHHX 3aKOHOM MeXax. ToMmy MpOKypop SK CTOpOHa
OOBMHYBauY€HHSI CAMOCTIMHO BU3HAYa€ CMIOCOOU CBOET ydacTi B Cy/Ii, 30Kpema IiJT yac
nokazyBaHHs. L{g 3acama peanizyeTbcsi He e y cdepl MOAaHHS Ta JTOCTIKCHHS
JI0Ka31B, a i1 y 3asBJI€HH1 BIABO/IIB, KJIOTIOTaHb, YKJIAJE€HHI YO/ TOLIO.

HactynHoro ymoBoro, 1o Bu3Havae iHdopMaliiiHe cepedoBHIIE CYI0BOTO
JIOKa3yBaHHs, € TJAacHICTh 1 BIAKPUTICTH (cT. 27 KIIK VYkpainm). Ha BimMiHy Bixg
JIMCTIO3UTUBHOCTI YW 3MarajibHOCT1, 3aKOHOJIaBeI[b MPSIMO BITHOCHUTH ii JI0 CYJIOBOIO
npoBajkeHHA. Pazom 3 TUM oOkpeMi ii €JIeMEHTH MPOCTEXKYIOTbCS 1 MiJ Yac
JIOCYZIOBOTO PO3CIiAyBaHHS (HAMPUKIIAJ, OOOB’SI30K 3a0€3MeUUTH Yy4acTh 0cCi0 y
CIIYUX JIsIX, SKIIO OOMEXYyIoThed iX mpaBa — 4. 3 cr. 223 KIIK Ykpainn). 'macHicTs

rapaHTye TMOBHOIIIHHUN OCTYIl CTOPIH JO0 TPOIECy JTOKa3yBaHHS Ta (popMyBaHHS
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noka3oBoi iHdopmarii. 0. MupomHudeHKo OOrpyHTOBAaHO 3a3Hadae, IO Taka
BIIKPUTICTh 3a0e3medye OO0’ €KTHBHICTh IIEPEBIPKM JIOKa3iB, Xouya W MOXKe
CTBOPIOBATU KOH(IIKTHI CUTYyaIlii M)XK y4aCHUKaMH mpotiecy [46, c. 181].

KitouoBor0o yMOBOIO CyZIOBOTrO Ti3HAHHS € Oe3MOCEepPeaHICTh AOCITIIHKEHHS
nokasiB, mo BurtuBae 3 4. 1 1 2 cr. 23 KIIK VYkpainu ta nependayae BCTaHOBICHHS
cynmoM (akTHYHUX OOCTaBMH BUKIIOYHO HAa OCHOBI [IOKa3iB, MOCHIDKCHHUX Y
CylloBOMY 3acifaHHi. Ll BHMoOra mnepeTrBOpio€ Cya0BE CIIJCTBO Ha CAaMOCTIMHY
dbopMy mi3HAHHS, sKa 3a TMEPEBIPOYHUM XapaKTEpOM IepeBa)ka€ pe3yJbTaTh
JIOCYJIOBOT'O PO3CIIiTyBaHHS.

be3nocepenHicTh CTOCYEThCS HE TUIBKM CYAY: CILAYMN 1 MPOKYpPOp TaKOX
NOBUHHI OCOOMCTO chnpuiiMath (aKTUYHI JaHl, $KI JIAraloTb B OCHOBY iX
npouecyanpHux pimeHb [19]. [IpoTre mMakcumanbHOrO MHposIBY Ll 3acaja Jocsirae
came B Cy/Jil, CTBOPIOIOYM SIKICHO 1HIIY MI3HABAJIbHY CHUTYalllO MOPIBHIHO 13 €TaroM
JIOCYI0BOTO PO3CJIiTyBaHHS.

Kpuminanbhi mporiecyaibHi BIIHOCMHU Y CTajli CYJOBOTO PO3TIISTY
IPYHTYIOThCSI Ha 3MarajJlbHOMY METOJi MPABOBOTO PETYJIOBAHHS, SIKUH € 0a30BOIO
3acaZiol0 OpraHi3amii J0Ka30BOi MISJIBHOCTI B Ccyal. SK CIyImIHO 3ayBaxye
JI. JIoGo¥iKO, 3MaragpbHUi XapakTep Li€i cTaili 0OyMOBJIEHUI THM, IO BUPIIICHHS
KPUMIHAJIBHOTO MO30BY MEPEXOJUThH Bl CTOPOHUM OOBMHYBAUYEHHS 10 HEUTPATILHOTO
apOitpa — cyny [37, c. 24]. Biarak perymatoBaHHs MPAaBOBIIHOCUH Y PO3IJISi/Il CIIpaBU
0€3 3aCTOCYBaHHS 3MarajbHOTO METOJy € HEMOXJIUBUM. Crenu@dika Takoro MeToIy
MOJISITAaE B TOMY, IIO BIJTHOCHHHM MK y4aCHHKaMH IPOIECY OPTaHI30BYIOThCS depes
Cyl, sikuii 3a0e3mnedye MpOoIeCyalibHy PIBHICTH CTOpPiH, ajie BOJHOYAC 3I1HCHIOE
BJIaJHE TpoliecyaibHe KEPIBHUIITBO 3aC00aMM IMIIEpaTUBHOTO BILUIUBY [4, c. 237; 37,
c.7].

3anpoBa/pkeHHsT 3MarayibHOCTi BianmoBimHO g0 cr. 22 KIIK Vkpainu
3abe3reuye CTOpOHAM aKTUBHY y4acTh y 30MpaHH1 ¥ MepeBipill 10Ka3iB, OJHAK POJIb
Cyany IpH IIbOMYy BU3HadYeHa HeoaHo3HayHo. [lompu Te, mo ct. 93 KIIK Vkpainu He
BKa3ye CyJ cepell cy0’ e€KTiB 300py J10Ka3iB, aHaji3 NoJokeHb KogeKkcy CBITUUTH PO

HOTO MpaBo 3A1MCHIOBATH CyA0BO-CIIIA4I A1, 30KpeMa: MpU3HaYaTh eKCrepTusy (4. 2
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cT. 332), nonuTyBaTH YYaCHUKIB MPOILIECY, 1HIIIIOBATH OJHOYAcHI AonuTH (4. 14, 15
cT. 352, 4. 2 ct. 353), mocaimkyBaTu ToKyMeHTH (4. 1 cT. 358), mpoBOaUTH OIS Ha
Micti (4. 1 cT. 361) Tomo. Sk cmymHo 3a3Havae T. JlykamikiHa, came Cy1 y CyJOBOMY
3acijaHHl (akTHYHO 30Mpae J0Ka30BY 1HGOPMAII0 NUIIXOM il Oe3MmocepeIHbOro
cpuiinarts [38, c. 242].

PazoMm i3 TuM HagMipHa aKTHBHICTH CyAy B JOKa3yBaHHI 3/1aTHA 3HUKYBATU
3MaraJibHUM moreHmian crtopiH [84,c.89]. Tomy y HaykoBiii JiTepaTypi
T IKPECITIOETHCS, MO 1HIIaTHBA CyTy JOIyCTHMA JIUIIE 3 METOI0 TTePEBIPKH JT0KAa3iB,
HaJlaHuX ctopoHamu [43, c. 176—177; 81], 1 He MOBUHHA MIAMIHATH iX MPOIECyaTbHOT
aKTUBHOCTI. Takuil miaxia y3romkyeTrsbes: 3 Bumoramu ct. 370 KIIK Ykpainu momo
YXBAJICHHSI CyJJOBOT'O PIILIEHHS Ha MIJCTaBl 00’ €KTUBHO BCTAHOBJIEHUX OOCTaBHH.

Boanouac y mpaBonopsiikax OUIBIIOCTI €BPONEHCHKUX KpaiH 1HILIATHBA CYly
B JIOKa3yBaHHI BU3HA€ThCS npumyctumoro (Hampukiaia, ct. 297 KIIK Ecrowii; cT.
372, 374 KIIK Monnosu), HaromicTh 3a0opoHeHa y Kaszaxcrani (ct. 122 KIIK
VYkpainu). Y Teopli KpUMIHAJIBHOTO Mpoiiecy cHOPMOBAHO MiJX1J, BIJIMOBIIHO O
SKOTO BTPYYaHHS CyAy MOXIWBE JUIsl YCYHEHHS TIPOTalWH, CIPUIYUHEHUX
MACUBHICTIO CTOPIH — TaK 3BaHa cyOcujiapHa akTUBHICTH cyay [36, c. 84-85; 39,
c. 153-154].

[IpoTe B ymMOBax 3MarajbHOCTI CYJl HE MOX€ MIATPUMYBATH >KOJHY 31 CTOPIH, a
MOBUHEH JISTH OO ’€KTUBHO, HE PO3IIUPIOIYHM JIOKa30By 0azy 3a Mexi
NPEACTAaBICHUX MarepianiB. KO0 CTOpoHAa 3axXWMCTy HE pealidyBaja CBOi
MO>KJIMBOCTI, JIi€ TIPE3yMIIIlisi HEBUHYBATOCTI, SIKa BUMAara€e TJIyMayuTH CYMHIBU Ha
KOPHUCTh OOBUHYBAa4YEHOTO.

BrnuB 3MaranbHOTO METOY Ha I0Ka3yBaHHSA y CYl MPOSIBISIETHCS B TAKOMY:

1. PiBHICTH CTOpIH y JOKa3yBaHHI MeEpe] HE3aJeKHUM CYIOM SIK €IUHUM
cy0’€KTOM, 1110 YXBAJIOE PIIlIEHHS HA OCHOB1 BCTAHOBJICHUX OOCTaBHH.

2. CypoBo-ciinul Jii € OCHOBHUM I1HCTPYMEHTOM 30WUpaHHs W MepeBIpKH
JTIOKa31B y Cy/i, MPOBOASTHCS:

— Ha KJIOTIOTaHHS CTOPIH;

— 3 1HIL[IaTUBY CYyAY BUKIIIOYHO 3 MEPEBIPOYHOIO METOIO.
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3. I1i3HaHHS 3M1MCHIOETHCS CY0M Y B3a€MO/I1T 31 CTOpOHAMH — HE 130J1bOBAHO,
a 3a 1X aKTUBHOT'O MIPOLIECYATbHOTO CIPUSHHS.

4. IToBHa iHPOPMATHUBHICTH CTOPIH OO JOKA3iB, 0 BUKOPUCTOBYIOTHCS IS
BUPIIICHHS KpUMiHAIBHOTO 1030BY [49, c. 319].

3MaranpHICTh BU3HA4Yae He Jume ¢GOpMH TMI3HAHHA, a W  PO3MOILT
MpoIeCyaTbHUX pOJICM Yy JOKa3yBaHHI, MepeayciM — Tiaraps Ta OOOB’SI3KY
nokazyBaHHs. lle € KIIO4OBMM JUIsi XapakTEPUCTHKU MpoLecyalbHOi (yHKIIIT
IPOKYpOpa B CyI0BOMY IPOBAKEHHI.

JlokazyBaHHSI y CyJOBOMY MPOBAKEHHI TPAJAMUIIINHO PO3IIISIIAETHCS Y JIBOX
B3a€MOIIOB A3aHUX 3HAYEHHSX, I0 BIJIOOpa)KaloTh Pi3HI ACMEKTH I13HABAIbHOI
JISTIBHOCTI. Y MepIIoMy 3HAYEHHI BOHO BHU3HAYAETHCS AK FOPUIUYHUN OOOB’SI30K
1010 30UpaHHs, MEPEBIPKHU Ta OILIHKHU JOKA31B 3 METOI0 YXBaJIEHHSI OOIPYHTOBAHOTO
pimenns [32, c. 241; 71, c. 347-348], mo npsimo 3akpimieHo B 4. 1 cr. 92 KIIK
VYkpainu. Y japyroMmy 3Hau€HHI JOKa3yBaHHS PO3YMIEThCA SK MAISUIBHICTH 13
OOTpYHTYBaHHsSI TIEBHOI Te€3M Tepell CyAOM, TOOTO SK TArap JOKa3yBaHHS,
CIpPSIMOBaHUM Ha MEPEKOHAHHS CyAy B MPAaBUJIBHOCTI MPaBOBOI NMo3ullli cy0’ekTa [17;
33, c. 289; 40, c. 217]. Came KoHIeMIIs PO3MEKYBaHHS OOOB’SI3KY Ta Tsraps
JIOKa3yBaHHS € HaOUTbII MPUHUHSATHOIO JJI TOSICHEHHS POJII YYAaCHUKIB MPOLECY B
JIOKA30B1i  JISUIBHOCTI, OCKIIbKA JA€ 3MOTY BHABUTH XapakTep 1 Mexl IX
nporiecyanbHoOi akTuBHOCTI [42;54, c. 70; 70, c. 81].

He wanpasnenictb 4. 2 cr. 92 KIIK Vkpainu Ha BCTaHOBJIEHHS
BIIMOBIJABHOCTI 32 HEAOBEACHICTh HAJIEKHOCTI YM JIOMYCTUMOCTI JIOKa3iB
MIATBEPKYE, 0 B IbOMY BHUITAJIKY HAETHCS caMe MPO TATap AOKa3yBaHHS, a HE MPO
IOpUJIMYHAN 000B’SI30K, SIK ciaymHo 3a3Hadae O. Mamaxosa [40, c. 217]. Orxe,
3aKOHOJIaBeIlb, (DAKTUYHO BCTAHOBUBIIM TMPABUJIO PO3MOJAUTY TATapsl JOKa3yBaHHS
MDK CTOPOHAMH, HaJaB KOXHIM 13 HUX MpolecyajbHy CcBOOOAYy oOupaTH o0csr 1
criocoOu JI0Ka3yBaHHS BIJIMOBIAHO JI0 BJIACHOI MO3UIIII.

VY cynoBoMy MpOBaKEHHI TTap JOBEACHHS OOBMHYBAYCHHS TOKJIAJICHUA HA
NPOKypopa, SAKUH, MNIATPUMYIOUM OOBUMHYBAdy€HHs, 3000B’A3aHUN NEPEKOHIUBO

JIOBECTH  HEOOXIAHICTh KPUMIHAJIBHO-TIPABOBOI  peakilii Ha IHKPUMIHOBaHE
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nisHHSA [32, ¢. 241]. AHanoriyHa CrpsIMOBaHICTh JIOKa30BOi aKTUBHOCTI MpUTaMaHHa
W moTepnijioMy y MpOBaJKEHHSX MPUBATHOTO OOBHHYBaueHHs. BoaHowac cropoHu
KPUMIHAJIBHOTO TPOBAKEHHS HECYTh TATAap JOKa3yBaHHS TAKOX MO0 PO3MIPY
npoliecyalbHUX BUTPAT, XapaKTEPUCTUK 0COOM OOBUHYBAYEHOTO Ta 1HIIUX OOCTaBHH,
BU3HaueHuXx 4. 2 cT. 92 KIIK Ykpainu.

Ha BimMiHy Bil CTOpiH, Cy HE 3a3HAYCHHM 3aKOHOJABIIEM cepell Cy0 €KTiB, Ha
AKUX TOKJIAJeHU 00O0B’SI30K JOKa3yBaHHSA, NPOTE HOro mpoiiecyaibHa (QYHKIIIA
OOyMOBITIO€ HEOOXITHICTh AKTHUBHOI ydacTi B Mi3HaBajbHIN isibHOCTI. Bumora
YXBaJICHHSI OOIPYHTOBAHOTO 1 BMOTHBOBAHOI'O CYJOBOTO PIIIEHHS BiAMOBIIHO 0
cT. 370 KIIK Ykpainu nependadae 060B’ 430K Cy/ly BCTAaHOBUTHU (haKTHUHI OOCTaBUHU
KPUMIHAJIBHOTO TMPOBA/KEHHSI HA MiJCTaBl JOMYCTUMHUX, HAJIEKHUX 1 JIOCTOBIPHHUX
JOKa3iB, 110, y CBOI 4Yepry, MOXIHMBE JMIIE€ 33 YMOBH BCEOIYHOTO Ta
HeymnepepKeHoro ix pocnimxenns [31, c¢. 242]. Biarak cyn € cy0’ekToM 000B’SI3KY
JIOKa3yBaHHS y 3HAYCHHI 3a0€3MeUCHHS BCTAHOBJICHHS ICTHHHA B MEKaX 3MaraJbHOTO
Ipoliecy, a TaKoXX BOJIHOYAC — CyO0’€KTOM Tsrapsi JIOKa3yBaHHS, OCKIJIBKH BIH
3000B’s3aHUI apryMEHTYBaTH BJIACHI BHUCHOBKM HE JIMIIE [JI1 YYaCHHKIB
MIPOBAJKEHHS, a U JIJIs CY/1B allelsIiiiHo1 Ta KacariiHOl IHCTaHITIH.

AKTHUBHICTh Cyly B JOKa3yBaHHI Mae OOMEXKEHHUH XapakTep 1 peani3yeThes
JUIIe B MEXKax YCYHEHHS MPOTalivH, MOB’A3aHUX 13 HEOOXITHICTIO OLIHKU JIOKa3iB
JUIs 3a0€3MeUYeHHS 3aKOHHOCTI Ta BMOTUBOBAHOCTI pillieHHs. Takui miaxia J03BOJIsE
3armo0IrTy MiAMIHI POJIl CTOPIH y J0Ka3yBaHHI Ta TapaHTye 30€peKeHHs 3MarajibHOi
MOJIeNII KPUMIHAIBHOTO TPOIECY, Y MEXKax $KOi I1HII[laTHBA I0J0 BCTAHOBJICHHS
00CTaBHH MPOBAHKCHHS HAJECKUTH CTOPOHAM.

3 ommsay Ha BUKIAIEHE, JOKa3yBaHHSA B CYJOBOMY IPOBAKEHHI
XapaKTEPU3YEThCS TAKUMHU KIFOUOBUMH OCOOJMBOCTSIMU: BOHO 3IIHCHIOETHCS Ha
OCHOBI TIPUHIIUITIB 3MarajbHOCTi, JUCHO3UTUBHOCTI, TJIACHOCTi, BIJKPUTOCTI Ta
0€3MocepeTHOCTI;  KPUMIHAIBHO-MIPOILIECYAJIbHI ~ BIAHOCMHU B MOro  Mexkax
BpPEryJbOBaHI 3MaraJilbHUIM METOJOM TIIPaBOBOTO  PETYJIIOBaHHS; OO0OB’S30K
JTIOKa3yBaHHS TOKJIAIA€ThCS HA CYJ SIK OPTaH, [0 YXBAJIIOE KiHIIEBE PILICHHS, a TATap

JIOKa3yBaHHS — HacaMIiepe]] Ha MPOKypopa sIK HOCIsA JIep>KaBHOTO OOBUHYBAYEHHS.
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Came Takuii po3mojul 3abesnedye OajnaHC TpolecyalbHUX (YHKIINA Y4YaCHUKIB
CYJIOBOTO PO3IJISIAY, CIPUSAE JOCATHEHHIO IIJIEH KPUMIHAIBHOTO IMPOBAIKEHHS Ta
peautizailii IPUHIUITY BEPXOBEHCTBA MpaBa y chepi KpUMIHAIBHOTO CYJOYNHCTBA.
3ayBaXMMO, 10 3aKOHOJABEIb HE BIJIMEKOBYE MPOKYpOpa BiJ isSTILHOCTI
cligyoro 31 30MpaHHs J0Ka3ziB. HaBmaku, mnpolecyaidbHHI CTaTyc MpPOKypopa
nepenbavae HWOro TpaBO B pa3l HEOOXIAHOCTI OCOOMCTO TPOBOAWUTH CIIIAUl
(po3iIyKoBl) Ta 1HIII MpolecyanbHl ii, y nmopsaky, BuzHaueHomy KIIK VYkpainu,
IOopy4aTH iX TIPOBEACHHS CIIIYOMY, ONEPAaTUBHUM TIiAPO3IiIaM, a TaKOX
YXBAJIIOBATH KIIFOYOBI MPOIECyalIbHI PIllIEHHS — BiJ MOBIAOMIICHHS MPO MiJ03py 10
3aTBEP/KEHHSI OOBUHYBAJIBHOTO aKTa YM KJIOMOTAaHb PO 3aCTOCYBaHHS MPUMYCOBHUX
3aX0/IB MEIUYHOro ab0 BHXOBHOTO Xapakrepy. Taki MOBHOBAXKEHHS IMPOKYpopa
npsmMo nepeadadedi .11 4-6, 9, 11-13 1. 2 cr. 36 KIIK Ykpainu.

Crnemnugika ydacti NpoKypopa B JI0Ka3yBaHHI Ha JIOCYJOBOMY PO3CIiAyBaHHI
oOyMOBJIEHa HOro KEpIBHOW Ta HarisgoBoro (yHkmisMu. I[Ipoxkypop He nummie
JOCIIJIKYE BCl OOCTaBMHU KPHUMIHAJIBHOTO TMPOBA/DKEHHS, a W 3000B’s3aHMIA
3a0e3MeuYnT OOIPYHTOBAHICTh Mi03pU (OOBMHYBAYEHHs), SIKE BIH y MOJAJIBUIOMY
niaTpuMmyBatuMme Tiepen cygaoMm. Came TpPOKypop Hece BIANOBIJANBHICTh 32
CIPABEJIUBICTh, 3aKOHHICTh 1 MEPEKOHJMBICTh JEPKABHOTO OOBHHYBAYEHHS,
OCKUJIbKH BIH TIepeJa€ Marepiajii KPUMIHAJIBHOTO MPOBAIKEHHSI HA PO3TIS] CYIy.
ToMmy BIH MOBUHEH HE TUIBKA PETEIbHO TEPEBIPSITH JO0Ka3W, IO BUKPUBAIOTH
M1JI03pIOBAHOI0, a M BpaxoByBaTH OOCTaBWHHU, Kl CBIAYaTh Ha HOTO KOPHUCTH [52,
c. 132].

EdexTuBHICT TPOKYPOPCHKOTO TMPOIECYaTbHOTO KEPIBHUIITBA 3HAYHOIO
MIPOIO 3aJIEKUTh B/l IPABWIBHOI OpraHi3allli 10CyI0BOr0 pO3CIiAyBaHHS 3 MOMEHTY
OTpUMaHHS 3asBH a00 TOBIJOMJICHHS TPO KpPUMIHAJIBHE MpaBoOmopyiieHHs. Bin
CBOEYACHOCTI TOYATKy pO3CHiAyBaHHS O€3MOCEePEAHBO 3aJICKUTh MOMKIUBICTD
MOBHOTO 1 MIBUAKOTO 300py AoKa3iB. [Ipokypop MOBHMHEH KOHTPOJIIOBATH 3aKOHHICTh
BHeceHHsI BimomocTel 10 €PJIP 1 3akpuTTs KpUMiHATIBLHOTO MPOBAKEHHS, CTEKUTH
32 CBOEYACHUM MPOBEJACHHSAM HEBIAKIAAHUX CHITYMX (PO3LIYKOBHUX) JiH, & TaKOXK

MEPEBIPSATH, YA BUKOPUCTAHO BC1 MOKIIMBOCTI JUTsl (piKCAIlii CINI/IB 3IOYUHY.
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Oxkpema yBara NpUIUISETHCA TMPOLIECY NEPEBIPKA Ta MOBIJOMIICHHS PO
nigo3py. IIpokypop moBuHeH 3a0e3medyuTH, 1Mo00 BCl Bepcii Mojii KpUMIHAJIBHOTO
IpaBOIMOPYIICHHA OyiM BiANpanboBaHi, a JOKa3d — JOCHIKEHI TOBHO 1
HEyNepeKEeHO0. 3HAYYIIUM 1IHCTPYMEHTOM MPOKYPOPCHKOTO HATJIATY € MOTOJKEHHS
MOCTAaHOB CIIIYOTO TPO 3YMHHEHHS JOCYAO0BOTO po3ciiayBaHHS. HemoonmHoki
BUTAJKN TEPETIACHOTO 3YNMUHEHHS MPOBAKEHHS CBITYATh MPO HEOOJIKH CI1T4O0T
poOOTH ¥ HECyTh PHU3MKM BTpAaTH J0Ka3iB. ToMy HpOKypop Mae 3abe3neduTH
YCYHEHHS HEMOBHOTH Ta OJHOOIYHOCTI PO3CIIAYBaHHS, Y TOMY YHCI MUIIXOM
3aMIHU CJIITYOTO Y pa3l JOMyIIEHHS HUM ICTOTHUX MOPYIIEHb.

VY 3B’43Ky 3 UMM JOKTPUHAIBHO BUAUIAIOTH TPU OCHOBHI HalpsIMHU JI0Ka30BO1
JISTBHOCTI MPOKYypOpa Ha JOCYJOBOMY €Tami: KOOpJIHWHYKUYWH, Oe3nocepenHiid Ta
HarJs10BUM.

Koopaunyroua (QyHKIIA TOJNArae y BHU3HAUYEHHI HAOpsMy JOCYJOBOIO
pO3CIHiIyBaHHs, IUIAHyBaHHI 30MpaHHA [10Ka3iB, (opMyBaHHI Koja OOCTaBHUH, WLIO
OiJIAral0Th BCTAHOBJICEHHIO, Ta HaJaHHI OOOB’A3KOBUX JI0 BUKOHAHHS BKa31BOK
caiguoMy ¥ omepatuBHUM Tiapo3aiiam mogo nposeaenus C(P) 1 HC(P)I.
Bracniiok 1bOro TPOKYpOp  CHPSMOBYE MiSUIBHICTH  OpPTaHiB  JOCYJOBOIO
poO3CHiyBaHHS Ha 3a0€3MeyYeHHs T[OBHOIO, IIBUAKOTO 1 HEYNEepeIHKeHOro
JOCIIIIKEHHS MO/11i KpUMIHAIBHOTO MPAaBONOPYIIEHHS.

besnocepenns ydactb mnpokypopa y 30uMpaHHI JOKa3iB IPYHTYETbCS Ha
nependayeHomy 1. 4 4. 2 cr. 36 KIIK Ykpainu npasi caMOCTIHHO MPOBOAUTH CJIIIU1
(po3mrykoBi) nii, yXBaJgroBaTH HEOOXIIHI MPOIECyallbHI PIIICHHS Ta 3a0e3leuyBaTh
OiATPUMaHHS MyOJIiYHOTO OOBMHYBauYeHHS B cyAl. Tak, MPOKYypop MOXKE OCOOHCTO
MPOBECTU JIOAATKOBUM JOMUT MiJAO3PIOBAHOTO ab0 1HIN mMpolecyalbHi il Y
BUIAJIKaX, KOJU BHHHUKAE TOTpeda TEpeBIPUTH JOCTOBIPHICTH TMOKa3aHb 1
TONEPeUTH CHpPoOH HPOTUMii JOCYI0BOMY po3ciimyBanHio [78; 79; 83]. Moro
oesrnocepeHs y4dacThb y CHIQYUX [JisIX CIPHUSE CBOEYACHOMY BHSBJICHHIO Ta
HAJIC)KHOMY TPOLIECyaIbHOMY O(OPMIIEHHIO J0Ka3iB, L0 Y MOJAJIBIIOMY MOXYTh
CTaTH MPEIMETOM OIIHKHU CYIy.

Harnsimosa ¢yHKItis nmpokypopa y cdepi HoKka3yBaHHS MOSITae y 3a0€3MeUeHH]
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3aKOHHOCTI JIIA CJIITY0TO Ta ONEPATUBHUX MIAPO3LIIB Mij Yac OJIepKaHHS JTOKA30BOi
iHpopmarrii. Ile BkiIrOYa€E TOTOMKEHHS KIIOMOTaHb IPO 3aCTOCYBaHHS 3aXOMIB
3a0€3MeUYCHHsS] KPUMIHAIBHOTO TPOBAPKCHHS, HAJaHHS JO3BOJIB Ha TMPOBEICHHS
HETJIaCHUX CIITUuX (PO3IIYKOBHUX) JiM, MepeBipKy HUIAXiB (OpPMyBaHHS J0Ka3iB
I0J0 X JOIMyCTUMOCTI, HAJEKHOCTI Ta JOCTOBIPHOCTI, a TaKOX 3MA1MCHEHHS
KOHTPOJTIO 3a 30epiraHHsIM pedoBuX qokaziB [20, c. 124—126].

Boanodac ydacte mpokypopa B JOKa3yBaHHI JOILJIBHO PO3IISAATH Y JIBOX
dbopmax:

1) OesmocepenHiii — KOJM IIPOKYpPOpP OCOOMCTO 3MIiMCHIOE 30MpaHHS Ta
MepeBipKy JOKa3iB (MPOBEACHHS CHITYMX [, pO3CHIAyBaHHS y CKJIAIl CJia490i
IpyIY; MOYATOK PO3CIIAYBaHHS 3a BIACHOIO 1HILIATHBOIO);

2) oOmocCepenKOBaHIM — KOJIM TMPOKYpOp CHPSAMOBYE isUIBHICTH OpraHiB
JOCYZIOBOTO PO3CHIAyBaHHS MUIIXOM HaJAaHHSI OOOB’SI3KOBHX JIJII BUKOHAHHS
BKa3iBOK, JOPYYCHb, BH3HAYEHHS MEX JIOKa3yBaHHS Ta KOHTPOJIO 3a TIOBHOTOIO
30MpaHHS JOKa3iB.

Bbesnocepents yuactb npokypopa € HalOLIbII Ji€BUM 3aCO00M 3a0€3MeUeHHS
SAKOCT1 JIOKa3yBaHHS Ha I[IOYaTKOBUX €Talax po3CiAyBaHHS, OCOOJIMBO TpU
MPOBEJCHHI HEBIAKIAAHUX CHAiquuX (po3UIyKoBUX) M1 13  (ikcamii CIHifiB
KPUMIHAJIBHOTO TTPaBOTIOPYIIICHHSI.

3aBepmianbHUN  €Tam  JIOCYJIOBOTO  PO3CIITyBaHHS  XapaKTepU3y€ETbCS
MPIOPUTETOM HATJIAI0BOI JIISTILHOCTI MPOKypopa. O3HaHOMUBLIUCH 13 MaTepiaiami,
0 HAIIANUIM pa3oM 3 OOBHMHYBAJbHUM aKTOM, MPOKYPOp OI[IHIOE TOBHOTY
JI0OKa30BOi 0a3u Ta OOTPYHTOBAHICTh BHCHOBKIB CIIIT4Or0. Y pa3i BUSBICHHS
NpOTaJIMH  BIH HAQAUICHWH TpaBOM  IHIIIIOBAaTH TMPOBEACHHS  JIOJATKOBHUX
mpolecyalbHuX MAiii abo caMOCTIHHO iX 3JIMCHIOBATH, 30KpeMa MpU3HAYATH
ekcreptusu [52, c. 167].

TakuMm YMHOM, MPOKYPOP BUKOHYE KJIIOYOBY POJIb Y BCTAaHOBIICHHI 00CTaBHH
KPUMIHAJIBHOTO  MPaBONMOPYLICHHs:  3a0e3ledyye  3aKOHHICTb, IOBHOTY Ta
00’€KTUBHICTh JI0Ka3yBaHHS, (GOpMye MpOUECyallbHI YMOBU JJIA MIATPUMAaHHS

ACPIKABHOT'O O6BI/IHYBa‘-IeHH$I Ta YXBAJICHH: CIIPABCJINBOTO CyT1OBOT'O piIHeHH}I.
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370YMHU TPOTH KUTTS Ta 3J0POB’Sl OCOOM XapaKTEPU3YHOTHCS IM1IBUIIIEHUM
pPIBHEM CYCIUJIBHOI HEOE3MEKH, HASBHICTIO 3HAYHOTO 00cCATy (aKTUYHUX JaHUX
010JI0T1YHOTO, MEIUYHOTO, TPACOJIOTIYHOTO Ta CUTYAIITHOTO XapakTepy, a TaKoXK
HepIaKo — AehIIUTOM MEPBUHHOI JOKa30BO1 1H(OpMaIlli YHACHIIOK JaTEHTHOCTI Ta
MIBUAKOITMHHOCTI  CNiI0BOi KapTuHU. lle 00yMoBmIO€ 0COONMBY Mi3HABaJIbHY
CUTYyaIlilo, sKa BH3HAYA€ TOCHICHY Ta KOMIUIEKCHY pOJb MPOKypopa SK CyO’eKTa
JTIOKa3yBaHHS.

Crenuika posii IpoKypopa B TAKUX MPOBAKEHHSX MOJISTaE Y:

1. TligBumieHi#t HEOOXITHOCTI KOOpAWHAIlT 310paHHS JOKa3iB 3 MEpUIUX
XBWJIMH pO3CIIyBaHHS, OCKUIBKM caMe€ IPOKYpOp BIANOBIJAE 3a CBO€YACHE
HILIIOBAaHHS HEBIAKIAAHUX CHIIYuX (pO3LIyKOBUX) M1 it ¢ikcamii CciaifiB
HACHJIBHUIIBKOTO TMOCsATaHHs (TpymiB, 30poi, O10JOTIYHMX 3pa3KiB, CIIIIB KpOBI,
YIIKOKEHb Ha TLII TOIIO).

2. 3acTtocyBaHHI CHeliadbHUX MEIHUKO-O10JIOTIYHUX 3HaHb IpPH JI0Ka3yBaHHI,
aJKe YCHIIIHICTh KPUMIHAJIBHOTO TEpeciiAyBaHHs Yy Il Kareropii 3JI0YMHIB
3HaYHOIO MIPOI0 3aJIe)KHUTh BiJ MPABUIBHOTO TMPHU3HAYCHHS Ta MPOIECYATbHOTO
cynpoBony cyaoBo-meanuHux, JIHK-, OlosoriyHmMX, TOKCHMKOJOTIYHMX Ta 1HIIHX
€KCIIePTHU3, & TAKOXK KPUTHUUHOI OI[IHKH iX BUCHOBKIB.

3. @opMyBaHHI YITKOI Ta IOPUIUYHO O€3/10raHHOI BEpCli MPUUUHHOTO 3B’SI3KY
MDK JISHHSIM Ta HACIiJKaMH y BUIJISAI CMepTi a00 IIKOAW 3/I0pOB’I0, IO €
KJIIFOYOBUM €JIEMEHTOM OOBHMHYBAUCHHS Ta BUMAarae BiJl TMPOKypopa TIJIMOOKOTro
aHai3y €KCIePTHUX JaHUX, MEXaHI3My TpPaBMYBaHHS 1 JMHAMIKUA PO3BUTKY TUIECHUX
YIIKO/[KEHb.

4. TlocuneHiit opieHTallli HA BCTAHOBJICHHS CYy0’€KTUBHOI CTOPOHU 3JI0YMHY —
YMHCITy, MOTHBY, IICUXOEMOLIWHOTO CTaHy ocoOu, W0 3YyMOBJIOE aKTHBHE
BUKOPHUCTAHHS ICUXOJIOTTYHUX 3HAaHb, IOMUTY CHEIaNiCTIB, aHaIi3y KOMYHIKaTUBHOI
MOBEIIHKY YYaCHUKIB KOH(IIKTY.

5. 3abe3neuenH1 OanaHcy MiXK OOBHHYBAYEHHSIM 1 3aXHCTOM IpaB MOTEPHLINX,
AKl y TaKuMX CIpaBax 4YacTO € JKUBUMHU HOCIAMHM KIIFOUOBUX JOKa3iB, aj€ MOXYTb

nepebyBaTu y CTaHl TPaBMaTHYHOTO CTPECY UM 3aJICKHOCTI BiJI OOBUHYBAYEHOTO.
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6. IlimBuiieHid BIAMOBIAAIBHOCTI 3a TmepeadacHe (GOpMyBaHHS I11JI03pH,
OCKUJIbKM HEOOIPYHTOBaHA KPHUMIHAJIBHO-IIPABOBA OIIHKA MEX 3aloJISIHOI IIKOIM
3M0poB’I0 a00 ropuAUYHOI KBasidikalii HACTIAKIB MOXE TPU3BECTH JO 1CTOTHHX
MOpYIIEHb MPaB JIIOJIUHU.

7. 3ale3meueHH] AOCTOBIPHOI PEKOHCTPYKLIi MOAiIl Yy pas3l BiICYTHOCTI
OUeBHAIIB ab0 iX 3aIikaBiACHOCTI (JOMAIIHE HACHUIBCTBO, TSDKKI TLISCHI
YIIKO/DKEHHS 0€3 OYEeBHMIHUX CBIJKIB, BOMBCTBA B 3aKPUTHUX MIPHUMIMICHHSX), IO
3YMOBITIO€ HEOOX1THICTb:

— BUKOPUCTAHHS KPUMIHAJIICTUYHOTO aHali3y CUTYaIlli;

— IPOCTOPOBO-TMHAMIYHOI PEKOHCTPYKIIIT MEXaH13My O/Iii;

— OLIIHKU HENpPsMUX, (PparMeHTapHUX JOKa3iB y CYKYITHOCTI.

Takum yuHOM, POJIb MPOKYpOpa B JOKA3YBAaHHI 3JI0YMHIB MPOTU KHUTTS Ta
3I0pOB’ 0COOM Ma€ MOCHJICHUW IMyOJIIYHO-IIPABOBUH, 3aXUCHUN 1 KOOPAMHYIOUUN
XapakTep, M0 MPOSBIAETHCS Y:

— MaKCHUMAaJIbHIH OMepaTUBHOCTI 3a0€3eUeHHs JI0Ka30BOi 0a3u;

— HeOoOXIAHOCTI TJIMOOKOI B3aeMOAIl 31 cHeliajgictTaMd Ta CyJOBUMH
eKCIIepTaMu;

— 000B’SI3Ky 3a0€3MeYnTH MPABOBHUI 3aXUCT MOTEPHUIMX 3 YpaxyBaHHSM ix
MICUXOJIOTIYHOTO CTaHy;

— MABUIICHUX CTaHJIapTax OOTPYHTYBAHHS MPUYUHHO-HACIIIKOBUX 3B’ SI3KIB 1
BUHH 0COOH;

— TIPIOPUTETI JOTPUMAHHS CTAaHAAPTY JOBEICHHS 11032 PO3yMHUM CYMHIBOM.

VY3aranpHIOI04H, TPOKYpPOp HE Juiie GopMye Ta MATPUMYE OOBUHYBAaYCHHS,
ajie ¥ rapaHTy€e BCTAHOBJICHHS OO’ €KTHBHOI ICTHHM IIOAO MOli, sfiKa MOCsSrae Ha
HAWBUIII KOHCTUTYIIMHI MIHHOCTI — UTTS Ta 3[0POB’S JIIOAUHH, IO € KIFOYOBUM

(dhaxTopoM 3a0€3MEeUCHHS CITPaBEIJIUBOTO CYIOYMHCTBA.
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3.2 Y4yacTth 3aXMCHHMKA Yy JOKAa3yBaHHi B 3JI0YMHAX MPOTH SKUTTH Ta

310POB’sl 0CO0H

3niCHEHHS! KPUMIHAIBHOTO IMPOBA/KEHHS IIOAO 3JIOYHMHIB MPOTH KUTTSA Ta
3I0pPOB’ST 0COOM TOTpeOy€e OCOONMMBOiI MPOIECyadbHOI yBark 0 3aXUCTy IIpaB
I1JI03pIOBAHOT0 ¥ OOBHHYBA4YE€HOTO, OCKIJIBKM TaKi JISTHHS HaJjeXaTb 10 HaHO1IbII
CYCIIIJIbHO HEOE3MeUHUX, a HACHIJKH CyJOBOI MOMHJIKH € HEMONPAaBHUMHU SIK JJIs
OOBMHYBAU€HOTO, TaK 1 JJIg MOTEPHIJIOro Ta cycmiibcTBa 3araioM. OO0B’s3KOBa
y4acTh 3aXMCHHKAa Y KpPUMIHAJIBHOMY TMPOBA/DKCHHI € TPaBOBOIO TapaHTIEIO
peanizanli ma03poBaHUM Ta OOBUHYBAYE€HUM IIpaBa Ha 3aXKCT.

VYyacTh 3axMCHHMKa B JIOKa3yBaHHI y [OCHIJDKYBaHIA HaMH KaTeropii
KPUMIHAJIBHUX TMPOBAJDKEHb CIPSMOBAHA Ha 3a0e3reyeHHs e(EeKTHUBHOI peani3auii
NPUHIUIY MPE3YMIILii HEBUHYBATOCTI, PIBHOCTI CTOPiH 1 3MarajibHOCTI MPOLECY,
rapanToBanux Koncrtutyiiero Ykpainu, cr.ct. 20, 22, 26, 42, 45 KIIK Ykpainu ta
MIKHAPOJIHUMH HOPMATHUBHO-IPABOBUMHU aKTaMU y cepi 3aXUCTy IPAB JIFOJAUHH.

3aKoHOIaBeIlb BU3HAYAE HU3KY CHUTYalllid, KOJIM y4acTh 3aXMCHHKA Ma€ OyTH
3a0e3rnedeHa He3aleKHO Bl BOJIEBUABICHHS ocoOu. [lepeayciM cii 3ayBaXuTH, 110
3aXMCHUK OOOB’SI3KOBO 3ally4a€ThCA Y MPOBAKEHHSIX II0JI0 OCOOJIMBO TSKKHUX
3JI0YHMHIB — 3 MOMEHTY Ha0YTTS 0C000I0 CTATyCy IiJI03PIOBAHOTO.

Takox 000B’A3KOBa y4acTh 3aXMCHHUKA BCTAHOBIIOETHCS B 1HILIUX KaTETropisix
CHpaB, 30Kpema I110/10:

— HEMOBHOJIITHIX T03PIOBAHUX UM OOBHHYBAUCHUX, & TAKOXK OC10, MO0 SIKUX
nepeadavyacTbCsl 3aCTOCYBaHHS MPUMYCOBHMX 3aXOJ[IB BUXOBHOTO XapakKTepy — BIJ
MOMEHTY BCTaHOBJICHHS a00 CyMHIBIB L1010 IOBHOJITTS;

— 0ci0 13 ncuxo(di3UYHUMH BaJaMU, 110 MEPEIIKOIKAIOTh MOBHIN peaizamii
npoIecyabHUX MpaB (HiMI, TJTyX1, I TOIO0) — Bl BCTAHOBJICHHSI TAKUX BaJl;

— 0ci0, sIKi HE BOJIOAIIOTh MOBOIO KPUMIHAIBHOTO MPOBAHKEHHS, — 3 MOMEHTY
BCTAHOBJICHHS IILOTO (PAKTY;

— 0C10, CTOCOBHO SIKUX BHUPILIY€ETHCS MUTAHHS MPO 3aCTOCYBAHHS IMPUMYCOBHUX
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3aX0/1IB MEAUYHOI0 XapakTepy — 13 4acy MIATBEPKEHHs BIJJOMOCTEH, 110 CTaBIAThH
I1JT CYMHIB iX OCYJHICTb;

— TMPOBAIKEHB 100 peadiiTallii moMepsioi ocoon — i3 MOMEHTY BUHUKHEHHS
BIJIMIOBITHOTO TIpaBa;

— TMPOBaJKEHb, IO 3MAIMCHIOIOTHCS 1In absentia (cmemiaabHE JOCYAOBE
po3ciiyBaHHs a00 cCHeIiadbHEe CyJ0BE MPOBAKEHHS) — 3 MOMEHTY YXBAaJICHHSI
BIJIMOBITHOTO TIPOIIECYAIbHOTO PIIICHHS;

— BUMAJKIB 1HIIIIOBaHHA yTOAM MPO BU3HAHHSA BUHYBATOCTI — 3 Yacy MOYaTKy
NeperoBopiB MNpo ii ykiaagaeHHs [31].

370YMHH TIPOTHU KUTTS Ta 3JI0POB’S 0COOM Yy OUIBIIOCTI BUIAAKIB Xoua O 3a
OJTHIEI0 XapaKTEPUCTUKOIO HallekaTh JO OKPECICHHX KaTeropii cmpas. Takum
YMHOM, 3a3HA4Y€HI IOJOXKEHHS CIPSMOBaHI Ha 3a0€3MEeUEHHS PEeaTbHOTO 3MICTY
paBa Ha 3axuUCT, OCOOJIMBO B CHUTyallisiX, KOJU ocoba € Bpa3iuBo ab0 iCHYE
N1JBUILEHUN PU3UK MOPYLIEHHS ii paB MiJ] 4aC KPUMIHAJIBHOTO MEPECITiTyBaHHS.

[Ipodeciiina AiSIBHICT, 3aXMCHUKA B KPUMIHAJIBHOMY TPOBAKEHHI Mae
BIIMOBIAaTH MOro 3arajbHUM 3acajaM 1 rapaHTyBaTH peai3ailito mpaBa ocoOU Ha
3axucT. Ha mnpakturi edexkTuBHICTH 1€l TISUTBHOCTI 3ajJeKUTh Bl OaraThox
00’ €KTUBHUX YMHHUKIB, 30KpeMa MiJCIIAHOCTI, ClieUr(iKu MpolecyaabHOI B3a€EMOII1
3 pPI3HHUMH TPABOOXOPOHHUMH OpTaHAMH, a TaKOXX YMOB, Yy SIKUX 3IIHCHIOETHCS
PO3CIIiTyBaHHS.

[IpouecyanpHuii  cTaryc 3aXMCHMKAa BHU3HAYA€ThCA MOro 0OOOB’SA3KOM
3a0e3neunT KBadiiKOBaHE TMPABOBE CIHPSAMYBaHHS BCi€l MiSTIBHOCTI CTOPOHU
3aXUCTy Ta MPOTHIISATH Oyab-sIKUM (hopMam MOPYIICHHS MPaB 1 3aKOHHUX 1HTEPECIB
ocoOu, OO0 SKOI 31HUCHIOETCS KpUMiHaIbHe nepeciiayBanus [8; 9; 30; 55; 61; 62;
83]. Sk caymHO MIAKPECTIOETHCS B IOPUIWYHIN JOKTPHHI, Y4acTh 3aXHCHHKA Y
JIOKa3yBaHHI HE 3BOJMTHCS JI0 TACUBHOTO pearyBaHHS Ha JOKa3W OOBHHYBA4YCHHS, a
nepeadoavyae BJIaCHY aKTHBHY IO3MIIIIO Y BCTAHOBJEHHI ICTUHHUX OOCTaBUH MOJIIi, Y
TOMY YHCIl THX, [0 TOM AKIIYIOTh a00 BHUKIIOYAIOTh KPUMIHAJIBHY
BIJINIOBIIAJILHICTE OCOOH.

VY HaykoBiil jiTepaTypi yBary pojii Ta MICII0 3aXHMCHUKA B KPUMIHAIbHOMY
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MpolecyalbHOMY JIOKa3yBaHHI MNpuiuissid Taki BYeHl sk [ birynems [3],
O. AynbCchbKuid [22], A. KpymeHuipkui [34], €. Jlykamkina [38],
O. MamaxoBa [39-41], C.IletkoB 3i cmiBaBTopamu [48], O. Crapenpkuii [66],
O. Tarapos 1 C. Yepnsiscbkuii [69], B. Tpodbumenko [72] Ta iH.

Oxpemi pocmimxeHHs, Hacammepen mpami O. Jlynko, BHUCBITIIOIOTH THITOBI
MOMUWJIKM aJ[BOKATIB Ha JOCYJOBOMY PO3CIiJyBaHHI Ta iX BIUIMB Ha JOKa3yBaHHS.
[IpoTe cywyacHUi AUCKYpPC BUXOJUTH 3a MEX1 (ikcailii aJBOKATChKHUX HEIOJIKIB 1
30CEPEIKYEThCS HA TMEPIIONPUYNHAX: HEPIBHOCTI MPOIECYATbHUX MOXKIUBOCTEH
CTOpiH, 0OMEKEHHI JIOCTYITy JI0 1H(pOopMallii, TUCKY 3 OOKY MPAaBOOXOPOHHUX OpPTraHiB,
a TaKOXXK HEJIOCKOHAJIOCTI opraHi3aiii 3axucty [21].

[Tin BIJIMBOM BOEHHOI'O CTaHy pealii3allisi IPUHILMITY IIpaBa Ha 3aXUCT 3a3Hajia
J0JIaTKOBUX OOMexeHb. Sk ciymiHo 3a3Hauae 1. [T10BIOK, MOMMpPEeHHS AUCTAHIITHUX
dbopM ydacTi 3aXUCHUKA CYIMPOBOKYETHCS PHU3UKAMHM JIsi KOH(IAEHIIMHOCTI
CHUJIKYBaHHS 3 KIJIIEHTOM 1 YCKJIQJHIOE Y3TOJKE€HHs mpaBoBoi mo3umii [11, c. 62].
Haii6inpm roctpo npobiiemMa BUHUKAE MO0 0Ci0, 10 SKMX 3aCTOCOBAHO TPUMAaHHS
M1]T BApTOIO.

Hocmimxenns: J[. Kopuifiuyka neMOHCTpPYIOTh, IO W HUHI HA MPAKTHUIN
TPaIUISIFOTHCS TTOPYIICHHS, TIOB’ sI3aHi 3:

— HEHAJIC)KHUM 3a0e3MnedeHHsIM 000B’I3KOBO1 y4acTl 3aXHCHUKA,

— TIEPEIIKOJIJaMHU y BUIbBHOMY BUOOpI aJIBOKATA;

— TPYJIHOILIAMH 3 JOCTYIOM 0 0€30IU1aTHOI mpaBHUYOI aonomoru [29]. Le
BKa3zye Ha TOTpedy B CHUCTEMHHUX 3MiHaxX HE JIMIIE Ha HOPMAaTHBHOMY, a W Ha
IHCTUTYLIHHOMY pIBHAX, TOMYy MH 1 BBaXa€eMO 3a TNOTpiOHE 3YNMUHUTUCS Ha
npoOJieMaTHIll y4acTi 3aXMCHUKA y JOKa3yBaHHI IIOJO0 3JIOYMHIB MPOTHU >KUTTS Ta
3JI0POB’sT OCOOH.

OyHKIIT 3aXUCTy Ma€ KOMIUICKCHE 3HAueHHS: BOHA € TapaHTIEo
CIOPABEAJIUBOCTI  KPUMIHAJIBHOTO  CYJOYMHCTBA, MEXAHI3MOM  BPIBHOBaYKEHHS
nyOMiYHUX 1 TPUBATHUX 1HTEPECIB 1 BOJHOYAC — IHAWKATOPOM CTaHy
JEMOKPATUYHOCTI TMpaBoBOi cucremMu. Came TOMY aJBOKaTypa BiJlirpa€ KIFOYOBY

pOJIb Yy CTPUMYBaHHI MOXJIMBUX 3JIOBXKHUBaHb 3 OOKy Jep>KaBH Ta 3a0e3MedeHHI
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BEPXOBEHCTBA MPaBa.

VY HayKoBi#l JiTEpaTypl MPOCTEXKYIOTHCS PI3HI MIIXOU 10 PO3YMIHHS TOHSTTS
«3aXUCT» — BiI CyTO TMPOLECYyalbHOTO MPOTHUCTOSHHA  OOBUHYBAaYCHHIO
(C. KoBanbuyk, B. [lomemntomko Ta iH.) 10 0araTopiBHEBOI AiSUIBHOCTI, CIIPSIMOBAHO1
Ha BIJHOBJICHHS MOPYIICHUX MpaB 1 HegomymieHHs ix oOmexeHHs (I. ['moBiok,
T. babuuHchka # 1H.). YTiM, yCl aBTOPU MOTOKYIOThCA, IO MpodeciiiHuil 3aXucT
MO>Ke 31MCHIOBATH JIMIIE aJBOKAT, CTAaTyC SIKOTO MIATBEPIKYETHCS BiAMOBIIHUMU
rapaHTisIMU HE3aJIeKHOCTI.

[Tonpu 3HayHy HOPMATUBHY peErjlaMEHTallil0, €(QEeKTUBHICTh MIiSIIBHOCTI
3aXMCHHKA YacTO YCKJIAJHIOETbCA SK OO0 €KTUBHUMHU (pEXKHUM BOEHHOTO CTaHY,
JOCTYMHICTh J0Ka3iB, Miclie NepeOyBaHHS I11JI03PIOBAHOI0), TaK 1 Cy0 €KTUBHUMU
YMHHUKaMH (TaCHBHICTb OKPEMMX aJBOKAaTIB, 3JIOBXXKMUBAaHHS IPOLIECyalIbHUMU
npaBamMu abo0 HemoBipa cycnuibcTBa). lle Bkaszye Ha moTpedy BIOCKOHAJIEHHS
IIPaBO3aCTOCOBHOI IPAKTUKH B KOHTEKCTI JOTPUMAHHS HallKpalux 1HTEpECiB 0coOH,
YUi IHTEPECH MPEICTABIISIE 3ATYUCHUN 3aXUCHUK.

[IpoBeaenuii aHami3 ciiA40i Ta CyAOBOI MPAKTUKU CBIIYUTH, 110 3ATyYECHHS
3aXMCHHUKA J0 y4acTi, SIK MPaBWIJIO, BiIOYBAETHCS BXKE BiApaszy MICHsl MOBIAOMIICHHS
0c001 Mpo MI03pY Y BUMHEHHI 3JI0YMHY JOCIII)KYBAaHOTO BHUY, 1 BXKE BIApa3y MICIA
IOTO BHUPIIIYETHCS MNUTAHHA Npo OOpaHHS 0co0l 3amoODKHOTO  3aXO.dy.
VYpaxoBytouu, 10 Ha CTajaii PO3TJIsLAy KIOMOTAHHS MPO OOpaHHS MiJA03PIOBAHOMY
3aMmo01HOr0 3aX0/ly 3aXMCHUK MOKE pealli30BYyBaTH OKpPEMl HampsiMU AiSUIBHOCTI,
MOB’s13aH1 13 JJOKA3yBaHHSIM, BBAKAEMO 3a MOTPiOHE 3YNMUHUTHUCS HA IIbOMY MUTaHHI
OLTBII IPYHTOBHO.

VY KpuUMIHQJIBHOMY NPOLIECI 3aCTOCYBAaHHS 3aXO[IB MPUMYCY € BaKJIUBUM
MEXaHI3MOM JIOCSITHEHHSI 3aBJaHb MpoBa/KeHHS. Taki 3axoau JarTh 3MOTY
HENTpaIi3yBaTH 3arpo3H, 10 3/1aTHI YCKIQAHUTHA a00 YHEMOJIMBUTH BCTAHOBIICHHS
ictunu. BopHowac Oygab-sike BTpydaHHs Yy cdepy OcCOOMCTHX TIpaB MOBHUHHO
BIJIMOBIAATH IPUHITAIIAM HEOOX1THOCTI, 3aKOHHOCTI Ta IMIPOTOPIIHHOCTI.

3ano0ikHI 3aXOAM € OJIHIEI0 3 HalyXuBaHIIKUX (OPM MPOLECyaTbHOTO

OPUMYCY, OCKIJIbKM BOHHM 3a0€3MeuylOTh HAJIEKHY MOBEAIHKY IiJ03PIOBAHOTO UM



197
OOBMHYBAU€HOI'O Ta 3armo0IraloTh YXWJEHHIO BiJ OpraHiB JOCYJIOBOT'O CIIJICTBa M
cyny. PazoM 13 TuUM iX 3acrocyBaHHS Mae BiJIOyBaTHUCS B YMOBax CYyBOpPOTO
JTOTpUMaHHs OanaHcy MyOMiuHUX 1 MPUBATHUX 1HTEPECIB.

Xoya pilIeHHS 010 HEOOXITHOCTI 3amoO1KHOTO 3aX0J]y IHIIIIE CTOPOHA
OOBHMHYBaueHHA Ta ¢opMaiizye CIITIuid Cyqas, caMe 3axHCHHK BIJIITpae
BU3HAYAJIbHY POJIb Y TapaHTyBaHHI MiHIMQJIBHOTO BTPYUYaHHS JIepKaBU B IIpaBa HOTO
KJII€HTA. 3aXHMCHUK 3000B’si3aHUN aKTHUBHO (POPMYBaTH IMpPOIECYaJbHY MO3UILIO,
JIOBOJIUTA HAJIMIPHICTH 3aIPOITIOHOBAHUX OOMEKEHb 1 IHIIIIOBATH 3aCTOCYBaHHS
HaWOLIBII M’ SIKOTO 3am001>KHOTO 3aXO0/y.

Ponp anmBokarta y mmMx mponeaypax HampsiMy MOB’si3aHa 3 HOro JI0Ka30BOIO
nisbHicTIO. HaykoBui (T. ba6uunceka [1], O. BunokypoB [5], X. I'pumak [15],
J. 'yauenko [16], O. CiBak [63], B. Conosiios [65], T. ®omina [77], O. [luno [82])
aKIEHTYIOTh: €(DEKTUBHICTh 3aXHCTy BHU3HAYAETHCS HE JIMINE pearyBaHHAM Ha il
OOBHHYBAaU€HHs, ajle ¥ 1HINIATUBHICTIO Yy 30MpaHHI JOKa3iB Ta 3asBJICHHI
npoliecyalbHUX KIOMOTaHb. [lompu HasBHI HampalloOBaHHs, HU3Ka MPAKTUYHHUX
po0JIeM 3aIUIIAI0THCS HEBUPILIEHUMU, IO MOTPeOy€e MOAANBIIOTO JOCIIKEHHS.

Oco0MMBO CKJIAIHOIO € CUTYallisl PO3TIISAy KIOTMOTAHHS CIIIYUM CYIJCIO B
Mexax 72 roauH miciisg 3aTpuManHs. Ha upoMy erami:

— JI0Ka30Ba 0a3a CTOpOHU OOBMHYBAauY€HHS MepedyBae y cTaaii opMyBaHHs,

— 3aXMCHUK YaCTO OOMEKEHUH Y JOCTYII 0 MaTepiajiB CIpaBH,

— JIOKa31 MOXKYTb MOJIaBaTUCS MMPOKYPOPOM 0€3MOCEPEAHBO IMi/1 Yac 3aciJaHHs.

VY Takux ymMOBax MepIIOYeproBUM 3aBJIaHHAM aJIBOKATa CTA€ KPUTUYHA OIlIHKA
OOTPYHTOBAHOCTI TIMO3PH ¥ aHalli3 MOKJIMBOCTI 3aCTOCYBaHHS MEHII CYBOPOTO
3ano001KHOTO 3aX0.1y.

VY Bumagkax, KOJW KJIOMOTaHHS TIOJAEThCSA TICIS TMPOBEIACHHS OCHOBHUX
CAUMX J14, MOXKJIMBOCTI 3aXMCHUKA PO3IIUPIOIOTHCS. BiH MOXke:

— CaMOCTIITHO 30UpaTH BiJIOMOCTI;

— TI0JIaBaTH JIOKA3H CIITIOMY CYJII1;

— CIIPOCTOBYBATH pU3HKH, TiepeadadeHi ct. 177 KIIK Ykpainu.

,HOKaSI/I CTOPOHM 3aXHUCTy MAIOThH JIBa KJIIOYOBI HaIlpsAMU:
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1) maTBepaKeHHS BIICYTHOCTI MPUYETHOCTI OCOOM JI0 3JI0UUHY;

2) oOrpyHTyBaHHS MOXKJIMBOCTI YHMKHEHHS TPUMaHHS IIiJI BapTOO uepes
HASIBHICTH COIIAJILHUX 3B’ S3KiB, MO3UTUBHOT XapaKTEPUCTUKH, CTAHy 370POB’S TOIIIO.

Pazom 13 TuM 30epiraeTbcsi CyTTEBa AUCIPONOPIIS MOXKIMBOCTEH CTOPIH,
OCKUIbKM 3aXHMCHUK HE Ma€ JOCTYIly 10 IIOBHOTO MAacUBY [OKa3iB, a MOro
MOJKJIMBOCTI 3allydy€HHsI CBIJKIB 1 JOKYMEHTIB € oOMexeHumH. lle 3ymoBioe
HEOOX1IHICTh HOPMATHUBHOI'O BJIOCKOHAJIICHHS MEXaHI3MIB peai3aiii MNPUHIIHUITY
3MarajibHOCTI.

OmHuM 13 MPaKTUYHUX HAMNPAMIB yJIOCKOHAJICHHS CJIiJI BU3HATH 3aMiHY B II. 6
4. 2 ct1. 193 KIIK Ykpainu cioBa «IOKa3aHHS» Ha «IOSCHEHHS», aJ’)K€ 3aXUCHUK HE
3MIIACHIOE IONUTY, a JIMILE OMUTYBaHHS 0Ci0, K1 MOKYTh HAJaTH LIHHY 1H(QOpMaIIO.

[Himiror0un 3MiHy ab0 CKAacyBaHHs 3aMOODKHOTO 3aXOiy, 3aXHMCHUK TMOBHHEH
OOTpyHTYBAaTHU MOSBY HOBUX OOCTaBUH, 1110 HIBEIIOIOThH MONEPEAH1 PUUKHU:

— CKacCyBaHHSI CTaTyCy MiI03pIOBAHOTO,

— nepexBaiidikallisg Ha MEHII TSHKKUN 3JT0UHH,

— 3HAYHE MOTIPIICHHS CTaHy 3/I0pOB’,

— 1H1I1 HOB1 200 HEB1OMI paHiiie (HaKTH.

XapakTepHUM MPUKIAZAOM peaiizamii 3aXUCHUKOM CBOiX MOBHOBa)XEHb OO0
3a0e3MeUeHHs] NpoLEeCcyalbHUX TrapaHTiii OOBHMHYBAUY€HOIO y MPOBAIKEHHAX PO
3JIOYMHHM TIPOTHU KUTTS Ta 370pOB’si ocobu € yxBajna LlenTpanbHOro paitoHHOTO Cymy
M. MuxkonaeBa Bix 07.09.2021 p. y copaBi Ne 490/5629/19. V ii mexax oco0bi
BHUCYBAJIOCS OOBUHYBaueHHs y BUMHEHHI Kpaaikku (4. 2 cr. 185 KK Vkpainm) Ta
YMHUCHOTO TSDKKOTO TiJIECHOTO YIIKOJDKEHHS, 10 CIPUYMHIIO CMEPTh MOTEPIIIOro
(4. 2 cr. 121 KK VYkpainn). [lonpu 0cobauBY TSKKICT IHKPUMIHOBAHOTO 3JIOUHHY
OPOTH KUTTS, 3aXMCHUKOM OyiM 1HIIIHOBaHI MpouecyalbHl [ii, CrpsMOBaHI Ha
MOM’ SIKIIIEHHSI 3alI001)KHOTO 3aX0.Yy.

KOpunnune oOrpyHTYBaHHSI BIANOBIAHOTO KIJIOMOTAaHHS IPYHTYBaJlocsl Ha
KOMIUIEKCHOMY aHalli3l 3MICTy JJ0Ka31B, JOCTIIKEHUX CYIOM, Ta (PaKTUYHOIO CTaHy
pusukiB, BuzHaueHux cT. 177 KIIK VYkpainu. 3axuct 10BiB, 10 TPUBAIUM CTPOK

nepeOyBaHHS TIiJ JOMAIIHIM apemiToM, 3pa3KkoBa TIpollecyaibHa TMOBEIHKA,
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BIJICYTHICTh BIUIMBY Ha CBIJKIB a00 CIIOTBOPEHHs JOKa3iB, a TaKOXX HEOOXIJTHICTH
npaleBIallTyBaHHs BKa3yIOTh HAa 3HIDKCHHS PU3HMKIB, K1 OyJM MOKIJIAJIEHI B OCHOBY
O0OMeKEeHHS CBOOOIH.

Cyn, nocmiiuBIIM apryMEHTallll0 CTOPOHM 3aXHCTY, 3a3HA4MB, 110 CTYIIHb
OOTPYHTOBAHOCTI MIiM0O3pH y BYMHEHHI MisSHHSA, mepembadeHoro 4. 2 cr. 121 KK
Ykpainu, € MiHIMAJIBHAM, a TOAATKOBI JIOKa3d, OTPUMaHi B CyJJOBOMY 3acCiJlaHHI, III¢
OlnbIe 3HWXKYIOTh IMOBIPHICTH TIJATBEP/KCHHS 1HKPUMIHOBAHUX (haKTUIHHUX
oOcTaBHH. 30KpeMa, BUCHOBOK JIOAATKOBOI CyJIOBO-MEIUYHOI €KCIIEPTH3U MMOCTAaBUB
MiJ] CyMHIB MEXaHI3M YTBOPEHHS TUIECHHX YIIKOJKEHb, BH3HAYECHUN OPraHOM
JIOCYJIOBOTO PO3CIIyBaHHS, IO CBIIYUTH MPO HEJOCTATHIO PETENbHICTh MOro
JISUTBHOCTI [76].

Takum ywHOM, CyJ MIWIIOB BHUCHOBKY, IIO 3aCTOCYBaHHS OUIBII M’ SKOTO
3an00DKHOTO 3aXO0Jly Yy BHUIJISIAI OCOOMCTOrO 3000B’sA3aHHSI € JIOCTAaTHIM 1
NPOMOPIIAHUM BTPYYaHHSM Y IpaBa OOBMHYBaueHOro. Lle MOBHICTIO BiANOBinae
€BPOICUCHKUM  CTaHJApTaM OLIHKKH OOIPYHTOBAaHOI MIJO3pHM Ta KPHUTEPIiB
no30aBieHHs1 cBoOoau, copmynsoBanum €CIUI y cmpaBax «by3amxki mpotu
Pecny6niku MomnoBay, «Kopban mpotu Ykpainum» ToIo.

3aXMCHUK Yy LIbOMY IPOBAJKEHHI peani3yBaB OApa3y JIBa KJIIOYOBI HANpSIMH
npodeciiiHoi AiSUIBbHOCTI: 3a0€3MEeUEHHs] HAJeKHUX YMOB 3aXHCTy W OJHOYACHE
CIpUSIHHS BCTAaHOBJICHHIO (PakTWYHMX oOOCTaBUH TMOAll. 3marajbHa TIEepeBipKa
BHCHOBKIB CyJOBO-MEIWYHOI €KCIEpPTH3W, BHMOTa TMPO IX YTOYHCHHS Ta
mpoliecyalbHUN THUCK HAa CTOPOHY OOBMHYBAa4YEHHS 3 METOI0 YCYHEHHS MpPOTaJIMH
PO3CIIITyBaHHSI CIIPUSIIN peatizallii IPUHIIUITY CIIPaBETUBOCTI CYJ0BOTO PO3IIISITY.

VY pe3ynbTari came MpaBoBa MO3UIIIS 3aXUCTY BIUIMHYJIA HA 3MIHY 3a11001KHOTO
3axoy, 4YuM Oyi10 3a0€3neYeHo JOTpUMaHHs 0aJaHCy MK 1HTepecaMu KpUMIHAIBHOT
IOCTHIIIT Ta MpaBaMu 0COOM, OOBHHYBAUYE€HOI y HAWOUIBII CYCIUILHO HEOE3NMEYHOMY
3JIOYMHI — TIOCATAaHHI Ha JKUTTS JIOJUHU. Y IbOMY MPOSBISETHCSA TOKTPUHAIBHE
MIOJIOKEHHS, BIJMOBIHO /IO SIKOTO €(PEKTUBHUI 3aXHCT y CIIpaBax Takol Kareropii €
He e npodeciiiHo (YHKIE aaBokaTa, aje ¥ IHCTUTYLIMHOI TapaHTIEIO,

CIIPsAMOBAHOIO Ha IIOIICPCIKCHHA Cy,[[OBOI IIOMMJIKH 3 HOTeHHiﬁHO HC3BOPOTHHUMHU
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HaACJI1JKaAMH.

Haenenuii nmpukiaa AEMOHCTPYE, 10 aKTHUBHA POJIb 3aXMCHUKA CIpUSIE HE
TUIBKK peaiizallii mpaB 0OBUHYBAYEHOTO, a ¥ IMiJBUINEHHIO SIKOCTI KPUMIHAJIBHOTO
MIPOBAKEHHS 3arajomM, 3a0e3MeUYeHHI0 aJeKBAaTHOI OIIIHKH JOKa3iB, 3aro0IraHHIO
dbopmanizaMy y TIOXOAI 0 KPUMIHAIBHOTO TIEPECIigyBaHHSA, IO € OCOOJIHUBO
BOKJIMBUM y TIPOBAKEHHSX MO0 3JIOYMHIB TIPOTH KUTTS Ta 30POB’ ST OCOOM.

TakuM YUHOM, SKICTH 3aXHCTy O€3MOCEPEIHhO 3aJCKHUTh BiJ IMOCTIHHOIO
MOHITOPHHTY OOCTaBHH CIIPaBH Ta CBOEYACHOTO pearyBaHHs a/IBOKAaTa Ha 3MiHHU.

Y 1upoMy KOHTEKCTI OOIpyHTOBaHMM € BHeceHHs 3MiH g0 cT. 201 KIIK
VYkpaiHu 3 METOI0 3akKpiIJICHHS 4YITKMX MpaBWJ 1 MiJICTaB CKAaCyBaHHSA 3aXO/liB
3a0€3MeUYeHHs] KPUMIHAJIBHOIO MPOBA/KEHHS 3a 1HILIATHBOK CTOPOHM 3axucty. Lle
JT03BOJIUTH:

— BUPIBHATH MOXJIMBOCTI CTOPIH,

— TIOCHWJIMTH TIPUHITUI 3MarajibHOCTI,

— MABUIIUTH CTaHIaPTHU CIPABEIIMBOIO CYJOUYNHCTBA,

— e()eKTUBHIIE 3aXUIIATH KOHCTUTYL1/HI [TpaBa MiJ03pIOBAHOTO.

Biarak npononyemo Bukiiacty 4. 1 ct. 201 KIIK Ykpaiau B Takiit penakiii:

«CmopoHa 3axucmy mMae npaso 36epmamucsi 3 KIONOMAHHAM NPO CKACYB8AHHS
3aCcmoco8ano20  3anobincHo2o0  3ax00y abo  iHwo2o 3axody  3abe3neuenHs
KPUMIHAIbHO20 NPOBAONCEHHS V 38 13KV 3 GIOCYMHICMI0 ab0 ICMOMHON 3MIHOIO
00CmasuH, wo Ccayey8anu niocmasoro Ons iX 3aCMOCY8aHHA, 4 MAKONC y pasi
BU3HAHHSA 3AX00Y HENnponopyiunum pusuxam, nepeobauenum yum Koodexcom. Take
KIONOMAHHA NiOAAeae 0008 'a3K08OMY PpO32is0y CHiouuM cyooero abo cyoom
YIPOO0BHC MeEpPMIHY, Wo 3abe3neuye OOMPUMAHHS BUMOS PO3YMHOCMI CMPOKIG
KPUMIHATILHO20 NPOBAONCEHHS.

BBaxkaemo, 1110 BHECCHHS ITUX JOTIOBHCHD:

1) 3MINHUATH NPUHLMII 3MarajibHOCTI, 3a0€3MEYUTh MOKJIUBICTb CTOPOHH
3aXUCTy €(PEKTUBHO BILUIMBATH HA PIIICHHS 1100 CBOOOIU MiI03PIOBAHOTO;

2) rapaHTye peanbHy M0 MPEe3yMIIlii HEBUHYBAaTOCTI — 3amoOiraTume

HEOOTPYHTOBAHO TPUBAIOMY OOMEKEHHIO KOHCTUTYIIMHHUX TIPaB 0COOU.
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3) ckacye nucOanaHc MPOLECYaTbHUX MOXKIMBOCTEH CTOPIH, OCKUIBKUA Hapasi
paBo  IHIIIIOBAaTH  CKacyBaHHS  (AKTUYHO  MOHOIIOJI30BAaHO  CTOPOHOIO
OOBHHYBa4YEHHS.

4) BignosigatuMme cranaaptam €CIIJI — BuMora mnOCTIHHOTO NeEperysay
HEoOX1MHOCTI oOMexxkeHHs cBoOoau (pimenHsa y cmpaBax «llijkov v. Bulgariay,
«Kharchenko v. Ukraine») [85; 86];

5) copusTUME OIEpPaTHBHIM peakilii Ha IMOSBY HOBUX OOCTaBMH — 3MiHA
kBasTi(ikarlii, craH 370pOB’s, COIlalbHI TapaHTii, 3HIKEHHS PU3HKIB, MepeadadyeHIx
ct. 177 KIIK Ykpainu;

6) YHHMKHE 3JI0BXXMBaHb 1 MPOIECYaJIbHOI 1HEPIl — BIJACYTHICTh HAJIEKHOI
IPOLEAYPH HEPIAKO MPU3BOAUTH JI0 3aTATYBaHHS TOCYJOBOTO PO3CIiAyBaHHS.

Takox y Mexkax 0OpaHOro npeAMETY JAOCIIKEHHS CII1J PO3KPUTH MOMKIMBOCTI
y4acTi 3axMCHHUKAa Yy TPONEAYypl CIHPOCTYBAaHHS Mpe] sIBICHOI TMIJ03pU UM
oOBHHYBaueHHd. Sk ciymHo 3a3Hadae B. Ilomemromko, mpeameT AOKa3yBaHHA Y
KPUMIHAJIbBHOMY TIPOIIECI OXOIUTIOE CYKYIHICTh (hakTiB Ta 0OCTaBHUH 00’ €KTHUBHOI
JTIACHOCTI, 10 MalwTh  MaTepiaibHO-NpaBOBE  (KPUMIHAJIBHO-NIPABOBE)  Ta
nporecyanbHe  (KpUMIHAJIBHO- 1 IUBUIBHO-TIPOIECyalbHE) 3HAYCHHS W €
HEOOXITHUMU ISl PABUJIBHOTO BUPIIIEHHS MUTAHHS NP0 BUHYBATICTh OCOOM M1J Yac
pO3IIIAly KPUMIHAJBbHUX CIpPaB CyJOM SIK MO CYyTi, TaK 1 NpPHU YyXBaJ€HHI 1HIIMX
pimeHs [56, ¢. 113]. AHanoriyHui 3MiCT 3aKiaaeHo 3akoHoaaBieM y 4. 1 ¢r. 91 KIIK
VYkpaiHnu, Ae BUBHAUEHO Nepesiik 00CTaBUH, 110 MIUISTaI0Th J0Ka3yBaHHIO.

Pazom 3 Tum cmig BpaxoByBaTH, IO crenudika TOKa3yBaHHS, SKE
3MIMCHIOETBCS. CTOPOHOKO 3aXWCTy, Mae€ HHU3KY ocoOmmBocteil. Hacammepen,
HEOOXITHO BHMIUIMTH JIOKA3H, 110 00 €KTHBHO BCTAHOBIIIOIOTH TaKl BIJOMOCTI IS
OOBHHYBAUY€HHS, SKI BHUKJIIOYAIOTh YU MOM SKIIYIOTh HMOro KpUMIHAJIbHY
BIJINOBIJIAJIBHICTD 1 MIATBEPKYIOTh IOPUANYHY HECYTTEBICTH OKPEMHUX ACIEKTIB
npe/’ IBJICHOT0 OOBUHYBAYCHHS JIsl PABUIIBHOTO BUPIIICHHS CIIPABH.

30upaHHs TOKa31B 3aXMCHUKOM Tepea0dadae akTUBHY JISUTHHICTH 100 aHAIIIZY
CYTIEPEUHOCTEH y TIPOBAKEHHI, BUSBICHHS HEJOMYCTUMUX, 00’ €EKTUBHO HEHATIMHUX

qHn HCIIOBHHUX I[OKEBiB CTOpOHH O6BI/IHYBa‘-IeHH$[, a TaKOX BUCYHCHHA
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aIbTEPHATUBHUX BEPCI PO3BUTKY MOMAIM, COPUATIMBHUX IS MiA3axucHoro [75,
c. 148]. Omxe, BaXIMBOIO CKJIAJOBOK € HE JIMIIE JOCHIPKCHHS OOBHHYBAJIBHHX
JIOKa3iB, ajie ¥ BHSABIICHHS JOJATKOBMX OOCTaBMH, IO ICTOTHO BILIMBAIOTh HA 3MICT
JTIOKa3yBaHHS.

CaMe ToMy mpeAMeT AO0Ka3yBaHHS CTOPOHU 3aXUCTy OXOIUIIOE HE JIHIIe
OOOB’SI30K JIOBEJEHHS OOCTaBMH, $KI CHPOCTOBYIOTh OOBHHYBa4deHHs, a ¢
YCTaHOBJICHHS (AaKTHUUYHUX JaHUX, II0 XapaKTepHU3ylTh 0CO0y TiJ03PIOBAHOIO
(0OBUMHYBauEHOT0), Or0 MOBEIIHKY 10, M Yac 1 MiC/ig BYMHEHHS KPUMIHAIBHOTO
MPaBOMOPYIICHHS, a TaKOoX IHII OOCTaBUHHU, IO CTBOPIOIOTH MIATPYHTS IS
MOM’SIKIIIEHHST UM YCYHEHHSI KpUMIHAJIbHO1 BiAnoBigansHocTi [30, ¢. 39].

3aXMCHUK 3000B’sI3aHUN BUSBIIATU M TOBOAUTH OOCTaBHHM, 1110 CIIPOCTOBYIOTh
Mi03py 4YM OOBMHYBA4YE€HHS, CBIYaTh MPO BIJICYTHICTh CKIAMy 3J0YUHY abo
BUKJIIOYAIOTh KPUMIHAJIBHY BIANOBiAQNIBHICTE ocobu [60, c. 36]. Ilpu upomy
BU3HAYAJIbHUM € IHTEpeC KJl€HTa, a He (OpMallbHE BIATBOPEHHS IO3HIIlI CTOPOHU
OOBHHYBa4€HHSI.

3 iHmoro 00Ky, Ak Migkpeciatoe B. Y1oBUUeHKO, 3aXUCHUK HE OOMEKYETHCS
MOIIYKOM Ta HAaJaHHSIM CYyJQy BIJIOMOCTEH, 10 MATBEPIKYIOTh TMO3UIIO
nig3axucHoro. BiH Mae mnpaBo 1 MOBHMHEH BHSIBISTH TaKOX OOCTaBUHM, SIKI
OM’SIKIIYIOTh KPUMIHAJIbHY BIJNOBIAANbHICTh, BUKIIOYAIOTh MPUTATHEHHS 10 HEi
ab0 cB1UaTh MPO MOKJIUBICTh 3aCTOCYBAHHS aIbTEPHATUBHUX (POPM KpUMIHAIBHO-
MpaBoOBOro pearyBanHs |75, ¢. 148]. To6To noka3oBa AisIbHICTb CTOPOHU 3aXUCTY HE
3BOJIUTHCS JIMIIE 10 CIPOCTYBaHHSA Bepcii OOBUHYBaueHHs, a Tependayac aKTUBHE
dbopMyBaHHS MO3UTUBHOT JOKA30BOT MO3MIIII.

[Ipenmer nmoka3zyBaHHS, WIO0 3IIMCHIOETBCS CTOPOHOK OOBHHYBAauCHHS,
3akoHogaBuo Bu3HaueHui y cT. 91 KIIK Ykpainu. HatomicTs mpenmeT noka3zyBaHHS
CTOPOHH 3aXUCTy BHUBOJUTHCS IIJISAXOM TIyMadeHHS HOPM KPUMIHAJIBHOTO IMPOIIECY
Ta y3araJbHCHHS NMPAKTUKH, 30KpeMa:

1) obcraBuHHM, SIKI CIPOCTOBYIOTh MIA03pY YM OOBHMHYBAU€HHS, a TaKOX
CB1JIUYaTh MPO BIJICYTHICTh MOJAIl, CKJIaay 3J04YMHY a00 ydacTi MiJ3aXHCHOTO B HOTO

BUMHEHHI;
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2) oOcraBuHH, 10 TIOM SKIIYIOTh KPUMIHQJIBHY  BiJNOBIJAJBHICTD,
XapaKTEepU3yITh 0CO0Yy IiJ03PIOBAHOIO 3 MMO3UTUBHOIO OOKYy a00 OOIpYHTOBYIOTH
BIJICYTHICTh PU3HKIB, iependauenux ct. 177 KIIK Ykpainu;

3) oOcraBuHU, II0 BUKIIOYAIOTh KPUMIHAJIBHY BIAMOBINAIBHICTh, Yy T.4.
miacTaBy Juist 3akpuTTs ipoBakeHHs (cT. 284 KIIK Ykpaiawn);

4) oOcTaBWHH, SIKI MIATBEPIKYIOTh HEOOXIIHICTh 3aCTOCYBAHHS HAMOLIBII
M’SKOTO 3aIro01KHOT0 3ax0Ay a00 ckacyBaHHS HasBHOTO (cT. cT. 176—178, 201 KIIK
VYkpainn).

Takum 4UHOM, CTOpOHA 3aXUCTY 31MCHIOE JIOKa3yBaHHS HE JIUIIE HEraTUBHO
(WIITXOM CIPOCTYBaHHS JI0Ka30BO1 Bepcli OOBHMHYBAu€HHS), ajieé ¥ MO3UTUBHO —
IHILIIOIOYN JOCIIIKEHHST (PakTiB, 1O (QOPMYIOTh CIPUATIUBY Ul MIJ3aXHUCHOTO
MPaBOBY MO3HUIIIIO.

VY cnopaBax 100 3J0YMHIB MPOTH JKUTTS 1 370pOB’S OCOOH, i€ TMOIIYyK
JTIOKA30BOi ICTHHH € OCOOJIMBO CKJIAJHUM, €(PEKTUBHICTh peani3alii 3aX1UCcHOl (QyHKIIi
PsIMO 3aJICKUTh Bl MpOodeciifHOI aKTUBHOCTI aJIBOKATa, HAJIE)KHOTO BUKOPUCTAHHS
IPOIECYaTbHUX MPaB 1 CBOEYACHOTO 3aCTOCYBAHHS MEXaHI3MiB 3aXHCTY.

Bignosigno mo cr. 93 KIIK Vkpainm, cropoHa 3axucrty 371HCHIOE€ 30MpaHHS
JIOKa31B HUISIXOM BUTPEOYBaHHS iX BiJl OPTraHiB JEp>KaBHOI BJIaW, OPTraHiB MiCLIEBOIO
CaMOBpSITyBaHHS, MIAMPUEMCTB, YCTAHOB 1 OpraHi3alliil, a TaK0oX IMUISIXOM 3aJTyYEHHS
CIEIIAIICTIB, €KCIEPTIB 1 MOAaHHS JOKYMEHTIB a00 MpEIMETIB IS JTOJYyYCHHS 10
MaTepiajliB  KPUMIHAJIBHOTO TMPOBAKCHHS. 3aXMCHUK Ma€ IMpaBoO IHIIIOBATH
MIPOBENICHHSI TMPOIIECYalbHUX [ Ta OpaTH y4acThb y HHX, 3asBIISATA KJIOTIOTaHHS,
BIJIBOJIY, MOJ[aBAaTH 3allE€PEUYCHHS 100 J0Ka3iB CTOPOHW OOBUHYBAauY€HHS, a TaKOX
dbopmyBaTH albTEpPHATUBHY J0Ka30BY 0azy [31].

Peanizarrisi CTOpOHOIO 3aXHUCTY JOKa30BOi (DyHKIII BKITIOYAE:

— IpaBOMIpHE BTPYYaHHS y AISUIBHICTh OpraHiB MPaBONOPSANKY IS 30MpaHHs
JIOKa3I1B;

— camocTiifHe (opMyBaHHS J0Ka30BOi 1H(oOpMaIlii, y TOMY 4YHCII Yepe3
MPUBATHI €KCIIEPTHI JOCIIKEHHS;

— KOHTPOJIb 32 JOMYCTUMICTIO Ta JOCTOBIPHICTIO JTIOKa3iB, HAJAHUX CTOPOHOIO
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oOBuHYBaueHHs [72, c. 165].

[IpakTUyHa MiISUIBHICTH 3aXMCHUKA MAa€ BUPAKEHUN aKTHUBHO-TIOUTYKOBUH
XapakTep, 10 BUSBISIETHCS B ONEpaTUBHOMY 30upaHHi iH(opMalii mpo o6cTaBUHU
3JI0YMHY, TICUXOJIOTTYHUHN CTaH MiA3aXHCHOT0, HOTO COIllalibHI 3B’ SI3KH, TTOBEIIHKY JI0
W micas mofli, a Takoxk y 3a0e3medeHHl (ikcamii JaHUX, SAKI MOXKYTh PO3BIHUATH
Bepcito criacTa [44].

3aXMCHUK BOJIOJII€ TPABOM O€3MOCEPEHbOr0 30UpaHHS JOKa3iB, M0 MPSIMO
BU3HaueHoO 4. | cr. 24 3akoHy VYkpainu «IIpo anBokaTypy Ta aJBOKaTChKY
JUSITTBHICTB»: aJIBOKAT MOXE 3BEPTATUCS 13 3alIUTaMU, OTPUMYBATH KOIIii JIOKYMEHTIB,
ONMUTYBAaTU 0Ci0, fAKI BOJOJMIIOTH 1H(OpPMaIiE€0 MNPO OOCTABUHU, BAXKIUBI IS
KPUMIHAJIBHOTO NMPOBa/UKEHHS. OnuTyBaHHA MOKe OyTH O(QOPMIIEHO K NMUCHMOBI
MOSICHEHHS, IO 3YMOBIIIOE€ HEOOX1JIHICTh 3aKOHOJABYOIO0 YTOUYHEHHS TEPMIHOJOTII:
3aMiHY CJIOBa «IoKazaHHs» y 1. 6 4. 2 cT. 193 KIIK Ykpainu Ha CJIOBO «IIOSICHEHHS,
00 YHUKHYTH OTOTOXXHEHHS 3 MPOLECYyalbHUM JIOTIUTOM, SKHH € BHUKIIOYHOIO
KOMIIETEHIII€I0 OpraHy JOCYAO0BOI0 pO3CIiAyBaHHS a00 Cyy.

[Ilomo THMUacoBOro AOCTYIy 10 peudeit 1 qokyMeHTiB, cT. 159 KIIK Vkpainu
HAJa€ TPaBO CTOPOHI 3aXUCTy 3BEPTATUCA 3 BIAMOBITHUMHU KJIOMOTAHHSMU JO
clmiggoro cyaal. Takum dYMHOM, aJBOKATCHKUM 3amUT € M03alpolecyalbHUM
Croco0OM OTpUMaHHSl J0Ka30Boi iHpopmamii [14], a TuMyacoBudl AoCTyn —
poliecyalIbHUM THCTPYMEHTOM 3a0€3MeUeHHS IOKa3yBaHHS.

[IpoOnemaTuka pIBHOCTI CTOPIH Y JJOKAa3yBaHHI BUSBIAETbCA y chepl B3aeMoii
3 ekcriepTamMu. Xoua aJBOKaT MOKe 1HIIIFOBAaTH €KCIIEPTHU3Y, 1i MPOBEIACHHS MOKITUBE
JUIIEe 3a pIMIEHHSM Cyay abo 3a TOTO/DKEHHSM 13 CHIYMM/TIPOKYPOPOM, IO
(aKTUYHO CTBOPIOE HEPIBHICTh MpoLEeCyalbHUX MoJuBocTed. Hepinko BigMoBa B
3aJI0BOJICHHI KJIOMOTaHb Mpo ekcreptusy ado mposeaeHHs C(P)J mpuzBoauth 10
HEB1JIBOPOTHOI BTPATH JI0Ka31B, K1 MOTJIM O BUMPABAATH OCOOY.

3HayHa YyacTHHA KOJI31 BUHUKAE y CIpaBax ILI0A0 3JI0YHUHIB MPOTHU KUTTS Ta
3M0pOB’ss ocoOu, Je MBHUAKICTH (ikcalii CiaigiB Mae BUpIIAIbHE 3HAYCHHS.
BiACyTHICT y 3aXHCHMKAa MOKJIMBOCTI OINEPATHUBHO 3ay4UTH (HaxiBIiB (CyI0BO-

MEIUYHUX EKCIEePTiB, KPUMIHAIICTIB, JIKapiB) 3HIKYE TOKA30BHM TMOTEHINAI
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CTOPOHM 3aXMCTy Ta IMOCUIIOE 3aJEXKHICTh Bl PE3yibTaTiB, OTPUMAHUX OPraHOM
JIOCYJIOBOTO PO3CIiTyBaHHS.

Taxkum yrHOM, TipodeciiiHa TiSUTHHICTh 3aXUCHHUKA Y IOKa3yBaHHI CTIPSIMOBaHA
Ha:

— CIPOCTYBaHHS JJOKAa3iB Ta MPOIECYATbHUX i CTOPOHH OOBUHYBAYCHHS;

— 1HIIIIOBaHHS BJIACHOI IOKA30BOI JisSJIbHOCTI;

— ¢opMyBaHHS AJIbTEPHATUBHOI KAPTUHU MOI1i;

— 3a0e3meueHHs] JOTPUMaHHS MPOLECyalbHUX TapaHTiil Mmig3axucHoro [44,
c. 180—-181].

3 orisAy Ha 1€, y4acTh 3aXHCHHKA € KIIOYOBUM €JIEMEHTOM 3a0e3MeUeHHS
PUHIIUIIIB:

— 3MarajabHOCTI;

— PIBHOCTI CTOPIH;

— IOCTYITy JIO IPaBOCYAJIS;

— Tpe3yMIMI[ii HEBUHYBATOCTI.

CaMe akTHBHa TMO3UIliSl 3aXMCHUKA Yy JTOKA3yBaHHI CTBOPIOE MEPEIyMOBU IS
JOCSITHEHHSI ICTUHH Yy KPUMIHAJIBHOMY NPOBA/KEHHI, OCOOJIMBO y MPOBAIHKCHHSIX
II0JI0 3JIOYMHIB MPOTH KUTTS Ta 3A0POB’s, A€ JOKa30Ba 1H(GOpMALIs MA€ MiABUIICHY
CKJIQJIHICTh 1 Uy TJIUBICTb.

[IporecyanbHi TOBHOBR)KCHHS 3aXMCHHUKA IOAO 1HIIIIOBAaHHSA JOKAa30BOi
nisibHOCT1 3akpimieHi y cT. 220 KIIK Ykpainu, sika rapanTye npaBo 3BEpHEHHS 3
KJIOMOTAHHSIMU TIPO MPOBEACHHS CIiAUuX (po3urykoBux) aiil. Ciiguunii abo mpoKypop
3000B’s13aH1 PO3TJISIHYTH TaKl KJIOMOTAHHS Ta HAJaTH MOTHBOBaHE pireHHs. BinMmosa
MOBUHHA OyTH OOTPYHTOBAHOIO 1 MOXKE OyTH OCKap)KeHa Yy TMOPSAKY, 110 3a0e3neuye
CYJIOBH KOHTPOJIb 32 MPOIECYaTbHOIO aKTHBHICTIO OPTaHiB OOBUHYBAaYCHHS.

Crarta 93 KIIK Vkpainu nepeabayae Tpu OCHOBHI CHOCOOM OTPUMAHHS
CTOPOHOIO 3aXUCTY JTOKa31B:

1) BuTpeOyBaHHS AOKa3iB Uepe3 aJBOKATCHKI 3aMUTH,

2) 1HIL[IIOBaHHS NPOLECyaNbHUX IiH,

3) onepkaHHS OKa31B IHITMMHU HE3a00pPOHEHUMH 3aKOHOM 3aCO0aMH.
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Ak caymHo 3a3Hauvae B. TpoduMeHko, 3a3Ha4yeHI MeXaHI3MH MaloTh OyTH
OpPIEHTOBaHI Ha TMPaKTUYHUNA pe3yiabTaT — He Juiie (opmMaibHe OTPUMaHHA
iHdopmarrii, a ¥ 3a0e3medeHHs ii MPOIECYaTLHOTO CTaTyCy JOKa3y MUISTXOM
HAJIC)KHOTO TPUETHAHHS 10 MPOBaKeHHS [72, ¢. 165]. BomHouac choroaHi icHye
HU3Ka TPYIHOIIIB MO0 peati3allii mpaBa Ha 30MpaHHs 10Ka3iB, y TOMY YHCII:

— BigMOBa CyO’€KTIB BJIAHUX TIOBHOB&)KEHH BIATOBIMaTH Ha aJBOKATCHKI
3aINTH;

— 3aTPUMKH Ta BUOIPKOBICTh HaJJaHHS IOKyMEHTIB;

— OOMEKEHHS CTOPOHU 3aXUCTY Y JOCTYII A0 pedeid 1 MiCIIsl MO/Iii;

— CKJIQJHICTh OMEPATUBHOIO 3TyYCHHS €KCIIEPTIiB J0 (pikcallii CIiiB 3II0UHHY.

BiaTrak HEOOJIKM YMHHOTO PEryJIOBaHHS MPU3BOJATH 10 HEPIBHOCTI CTOPIH
11010 JIOCTYITY JI0 JOKa30BOi 1H(opMaIlii, 1o 0coOJUBO KPUTHYHO y MPOBAKEHHSIX
IIOJI0 3JIOYMHIB MPOTH >KUTTS U 370pPOB’sl, A€ CHIAM KPUMIHAJIBHOI MPOTUIIPABHOI
JISITBHOCTI MIBUAKO 3HUKAIOTh 200 CTal0Th HEJOCTYITHUMU.

Takum 4YMHOM, Yy CTPYKTypl JOKa3yBaHHS 3a Yy4YacTIO 3axXHMCHHUKA
BHOKPEMITIOIOTHCS JIBa HAMTPSIMHU MOTO aKTUBHOCTI:

1) [TepeBipounnii (kOHTpOJIbHUI) HanpsiM. CHIpsSIMOBaHU Ha:

— aHaJi3 J0Ka30BO1 0a3u OOBUHYBAY€HHS;

— BUSBJICHHS i1 HEMIOBHOTH, CYNIEPEYHOCTEN, HEJJOMYCTUMHUX J10KAa31B;

— 1HIIIFOBAHHS MIPOIIECYaJTHLHOTO pearyBaHHs Ha MOPYIICHHS 3aKOHY.

2) IlomrykoBo-TBOpuMii HanpsM. CpsIMOBaHU Ha:

— caMOCTiitHe 30MpaHHs (PaKTUYHUX JTaHUX;

— ¢opMyBaHHSI BUTIPABAYBAIBHUX BEPCIi;

— CTBOPEHHS aJIbTEPHATUBHOT PEKOHCTPYKIIT MO11 37I0UKHY .

Y Mexax TMepmioro HampsMy 3aXMCHHUK 3a0esledye  3amoOiraHHs
HEOOTIPYHTOBAHOMY 3aCY/DKCHHIO, a B MEXKax JPYroro — CTBOPIOE (PaKTUYHY OCHOBY
JUTSL BUTIPaBAYBAJIBHOTO PIIlICHHS.

OTxe, y4acTh 3aXMCHUKA y JIOKa3yBaHHI € HE JIMIIE TapaHTIEI peanizaiii
npaBa Ha 3aXHCT, a ¥ HEOOXIJHMM IHCTUTYTOM 3a0€3Me4YeHHS MPUHIUIIB

3MarajgbHOCTi, PpIBHOCTI CTOpPiH, BEpPXOBEHCTBA TpaBa Ta CIPABEIIUBOCTI
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KPUMIHAJIBHOTO MPOILIECY.

Hanexxne HopmaTuBHE 3a0€3ME€UEHHS JOKa30BOi AKTUBHOCTI aJBOKaTa €
MEePeIyMOBOI0 YHUKHEHHS CHUTYyaIliii, KOJIW OOBHHYBaJbHUN YyXWUJ 3YMOBIIOE
repeBary CTOpOHU MyOJIIYHOTO OOBUHYBAUYE€HHS HAJ MOJKJIMBICTIO OCOOHM JIOBECTH
CBOIO HEBHHYBATICTb.

Taxum ynHOM, crienudika yyacTi 3aXUCHUKA Yy MIPOBAHKEHHAX 00 3J0YNHIB
OpOTU JKUTTS Ta 3J0pPOB’S BH3HAUEHA XapakKTepoM [0Ka30BOi 1H(opMaIii:
KPUTHUYHUM 3HAYCHHAM MEAMYHUX 1 O10JIOTTUHUX JaHHUX, CKIAIHICTIO PEKOHCTPYKINT
Mojii, BIUIMBOM TICUXOJIOTIYHOTO YMHHHMKMA Ha TOKa3aHHA IiJ03pPIOBAHOIO,
MNOTEPIUIMX 1 CBIAKIB. 3aXUCHUK TIOBMHEH 3a0€3MEYUTH CBOEYACHE TOJAHHS
CIAYOMY, MPOKYPOPY UM CYAYy KIJIOMOTaHb MPO MPOBEACHHS HEOOXIAHUX CIITUNX
(pO3IIYKOBHUX) I 1 CyJIOBHUX €KCIIEPTHU3, 3aIy4yeHHs KBalli(piKOBaHUX CIICIIaIiCTIB,
IPOBEICHHS aJbTEPHATUBHUX a00 MOBTOPHUX EKCIIEPTU3, a TAKOX IHILIaTUBA Yy
BUTpeOYBaHHI MEIMYHOI JTOKYMEHTalli, BIJICO3aMUCIB, XapaKTEPUCTHK TOLIO Ma€e
OyTH JIOTIYHO IIOB’s3aHa 3 MOOYAOBOIO 3aXMCHOI mo3uilii. OcoO0IMBOr0 3HAYEHHS
Ha0yBa€ MpaBO 3aXMCHUKA Mpe] SBIIATH J0Ka3M, 310paHi HUIM CaMOCTIHHO B OPSIKY
cT. 93 KIIK VYkpainu, BKIIOUatOud MOKA3aHHS CBIJAKIB CTOPOHU 3aXHUCTY, MaTepiali,
0 CHOPOCTOBYIOTH BEpCil0 OOBMHYBau€HHs a0o0 MIATBEPKYIOTh BIJCYTHICTh
MPUYUHHO-HACIIIKOBOT'O 3B’SI3KY M1XK JISTHHSM 1 HACJIIIKaMHU.

YyacTh 3axuMCHUKA Yy TMEpeBIpIl JIOKA3iB OXOIUTIOE MOXJIHMBICTh CTaBUTH
3alMTAaHHS M1 4Yac JOMMUTY MiAO3pIOBaHOTO ab0 OOBHHYBAY€HOTO, MOTEPHLIOrO,
CBIJIKIB Ta €KCIEPTiB, HAJABaTU Cy/ly BJIACHY IHTEPHpETallilo T0Ka30Boi iH(popmaIlii,
HIIIFOBATA BUKJIIOYEHHS HEIOMYCTUMHX JIOKA31iB, OJICPKAHUX 13 MOPYIICHHSM IpaB
JFOIVHH.

Or1riHKa 3aXMCHUKOM JO0Ka3iB MPOKypopa CIpsiMOBaHA HE JIWIIE HA BUSBJICHHS
CYyNEpPEYHOCTEN UM MPOTavH y I0Ka30Bii 0a31 0OBUHYBAauCHHS, a il HA OOTPYHTOBaHE
CTBOPEHHSI CYMHIBIB, 10 y CHJy Jii CTaHJApTy JAOKa3yBaHHS «I03a PO3yMHUM
CYMHIBOM» TIOBHHHI TJIYMauWUTHUCS HAa KOPHUCTh OOBHHYBaueHOTO. Takuii miaxif
BiIoOpakae 3MICT TsAraps JOKa3yBaHHS, SIKUM B CyAl MOKJIAIEHUM BUKIIOYHO Ha

MPOKYpOpa 1 He MOKe OyTH 3MIIlIeHUH y 01K CTOPOHH 3aXUCTY.
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[lin 4Yac cyaoBOro NPOBAIKEHHS 3aXWCHUK BHUKOHYE KIIOUOBY (YHKIIIIO
3a0e3MneueHHsl paBa 0OBUHYBAUYE€HOI'O HA HAJIEKHE MPECTABICHHS BJIACHOI MO3MUIII].
Y cynoBoMy 3acijaHHI BiH 3000B’S3aHHMI BUSBISITH HEAOJIKH OOBHHYBAYCHHSI,
MOB’s13aH1 3 HEJAOCTOBIPHICTIO €KCIIEPTHUX BUCHOBKIB, HETIOBHOTOI PEKOHCTPYKIIIT
MEXaHi3My 3amoJisHHS TIIECHUX YIIKOKEHb, BIJACYTHICTIO MOTHBY a0O0 JOKa3iB
YMUCIY, @ TaKOX MOXJIMBUMHU aJIbTEPHATUBHUMU JIKEPENAMH IIKOIW IS 310POB’Sl.
CaMme y NpOBaKEHHSAX MO0 3alOMIIHHS CMepTI a00 TIJIECHUX YIIKOJKEHb
BH3HAYAIBHOTO 3HAYCHHs HaOyBae ¢axoBa poOOTa 3aXHMCHUKA 3 CYJI0BO-MEIUYHUMU
eKCIepTaMy, OCOOJMBO y BHIIAJKAX OLIHKHU TSDKKOCTI YIIKOJXKEHb, JTaBHOCTI iX
BUHUKHEHHS, @ TAKOXX aHATI3y JaHUX Npo cTaH adekTy uu (i310J0TIUHUX MPOIECIB,
SIK1 MOTJIY BIUIMHYTH Ha J1i 0OBUHYBAa4€HOTO.

3aXUCHUK TaKOXX BHUKOHY€E IICHXOJIOTITYHO-KOMYHIKaTUBHY (YHKIIIIO, ajpKe
3Ha4YHa YaCTHMHA OOCTaBUH, Kl MAalOTh JOKA30BE 3HAUYCHHS (HAMPUKIIAJ, MOTUB i,
MPOBOKYIOUMM KOH(IIKT, HEoOXiHa OOOpOHa, PaNTOBICTh HamNaay), 3YMOBJICHA
Cy6’eKTUBHUM CIIPUHHATTAM TI0fii. MOro 3aBIaHHS MONSTae y HANEKHOMY MOJAHHI
TaKUX BIOMOCTEH Ta HEJOMYIIEHHI iX HENpPaBUJIbHOI OI[IHKM a00 BHUKPHBJICHHS 3
00Ky 0OBUHYBaUYCHHSI.

VYyacTh 3axMCHHMKa Yy JOKa3yBaHHI TICHO TIOB’s3aHa 13 3a0e3MedYeHHSIM
HEJOTOPKAHHOCTI TpaB JIOJUHU y KpUMIHAIbLHOMY Tpoueci. BiH 3000B’s3aHuii
pearyBaTH Ha KOKE€H BHIIQJIOK MEPEBHILEHHS MEX JOMYCTUMOIO MPUMYCY 3 OOKy
OpraHiB JOCYJOBOTO PpO3CIIIyBaHHA, y TOMY 4YHUCJIl BHUMaraTd BH3HAHHS
HEJONMYyCTUMUMHU JIOKa31B, OTPUMAHMUX YHACHIJOK 3aCTOCYBaHHS HACHUJILCTBA YU
IICUXOJIOTIYHOTO THUCKY. 3aXHCHUK TaKOXX KOHTPOJIIOE IOPUINYHY KOPEKTHICTh
npolecyalbHUX PIlIeHb, 30KpeMa LI0JI0 MOBIIOMJIEHHS MpO Mi03py, OOpaHHA
3armo01KHOTO 3aXO/dy, MPOJOBXKEHHS CTPOKIB TPUMaHHS T BapTOK Ta IHIIMX
pILIEHB, SIKI 0OMEXYIOTh KOHCTUTYII1MHI paBa 0OBUHYBAYEHOTO.

EdexTuBHICTh yyacTi 3aXMCHHMKA y JOKa3yBaHHI y CHpaBax IIOJO0 3J0YMHIB
OpPOTH KUTTS Ta 3J0pOB’S 3HAYHOI MIPOK BHM3HAYAETHCS WOro 3AaTHICTIO
nepeadaYnuTH MOXKIIMBI PU3UKH YIIEPEKEHOro a00 OOBUHYBAJIBHOTO YXMIIY IiJ Yac

JIOCYZIOBOTO ~ PO3CIIAyBaHHS 1 CYyJOBOTO PO3TIALY. 3aXUCHUK TOKIUKAHHMA
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MPOTUCTOATH CcrpodaM (opMaIbHOTO MAXOAY A0 BCTAHOBIICHHS OOCTaBHH MOJI1, 11O
MO>K€ MIPU3BECTH J0 3aCy/KEHHsSI HEBUHYBATOi 0COOM a00 HENMPAaBUIHHOI IOPUIUUYHOT
OIIHKY CTYTICHS BUHU Ta TSHKKOCTI HACIIJIKIB.

Boanoudac cypoBa mpakThka 3acBiAUyeE, MO0 €PEKTUBHICTh Y4YacTl 3aXHMCHUKA
MOKE TIPOSBIATHCS HE JIMIIEC y CIHPOCTyBaHHI BUCYHYTUX OOBHHYBAY€Hb, a W Y
dbopMyBaHHI Takoi TAKTUKH 3aXHCTy, fKa CHOpSMOBaHa Ha 3a0e3MeueHHs
JOOPOBUIBHOTO, 3MarajbHOTO ¥ MPOMOPILIMHOTO Mepediry CyJaoBOrO PO3TIISIY.
[ToxazoBuM € Bupok llleBuenkiBcrkoro parionnoro cyay M. Kuesa Bix 21.11.2024 y
cupaBi Ne 761/30797/24, sxum ocoOy BHU3HAHO BHUHHOIO y BYMHEHHI 3JI0YMHY,
nepeadayenoro 4. 1 cr. 121 KK VYkpainu, 3a dakToM 3amoissHHS MPOHUKAIOYOTO
MTOPAHCHHS )KUBOTA 13 3HAYHUMH YIITKOHKCHHSIMH KUTTEBO BAXKIIMBUX OpPTaHiB.

[Tonpu TSHKKICTh 1HKPUMIHOBAHOTO JISTHHS W HAasIBHICTh Y 3aCYHKEHOTO
peIUANBY, 3aXMCHUK TOOYAyBaB 3aXWCT HAa aKTUBHOMY CIPHSHHI BCTAHOBJICHHIO
00CTaBHH MPaBOMOPYIIECHHS, MIATPUMII MPABOBOI MO3MIlI OOBUHYBAaYE€HOTO MO0
IIUPOTrO KasATTs Ta JOOPOBUILHOTO BU3HAHHS BUHU. Kir04OBHMM mpoiiecyaqibHUM
PIIIICHHSAM CTaJI0 KJIOMOTaHHS MPO PO3TIISA KPUMIHAIBHOTO MPOBAKEHHS Y TTOPSIIKY
4. 3 cr. 349 KIIK VYkpaiau, 1o A03BOJIMIO OOMEXKHTH JOCITIKCHHS JI0Ka31B TUMH
oOcTaBMHAMH, SIKI HIKUM HE OCIOPIOIOTHCS, 3 OJTHOYACHUM 3a0e3nedeHHs M (ikcarrii
MEXaHi3My TOAll y CIIYOMYy €KCIEePUMEHTi. TakuM YHWHOM, 3aXUCHUK BHUCTYIIUB
IHIIIIATOPOM  ONTHMI3aIlli  JIOKa30BOT'O  TPOLIECY, IIONEPEIUBIIM  HEMOTPiOHE
nyOJroBaHHS JOKA30BUX 1 Ta MIHIMI3YBaBIIM PU3UKH BUHUKHEHHS MPOLIECYaTbHUX
KOH(JITIKTIB.

Cyn, mepeKoHaBIINUCh Y JOOPOBUIBHOCTI MO3UIIIT CTOPIH 1 BIICYTHOCTI CyMHIBIB
HI0JI0 PO3YyMiHHS HUMHU MPABOBUX HACHIKIB CKOPOYEHOI MpOIeaypH, BH3HAB
JOTUTBHIM OOMEXHUTH CYJIOBE CIIJCTBO IOMUTOM OOBHHYBAYEHOTO Ta JIOCHIIKEHHIM
MACHbMOBOTO JIOKa3y — TIPOTOKOJIy CHIAYOr0 EKCIepuMeHTy. Takuil miaxina
3a0e3MeunB JOTPUMAHHS MNPUHLOMIY Oe3locepeaHoCcTi, ane ©0e3 HaaMIpHOI
dopmarmizaliii, 1O  BIANOBIAAE  €BPOMEHCHKIM  KOHIEMII  «e()EeKTUBHOTO
npasocyais» [6].

AKTHBHA TIO3MIISI 3aXMCHUKA CHpPUsJIa BCTAHOBJIICHHIO OOCTaBWH, SKI CYJ
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BU3HAB TAKUMH, L0 TOM SKIIYIOTh TMOKAapaHHsS: IIHUPE KasTTs, KPUTUYHA OIlIHKA
MOBEIHKH, TIOBHE CIPHUSHHS PO3KPUTTIO 3JI0YMHY, BUKIIAJEHHS OOCTaBUH TOMIi 3
BJIACHOI 1HILIATUBU. Y PE3yJbTaTi CyJ, 3aCTOCYBaBIIM MpaBuiia 1HAWBIAyami3arii
MOKapaHHS, NPU3HAYUB T030aBJICHHS BOJII Y MIHIMAJIBHOMY pPO3MIpi CaHKIIII,
BU3HABIIM 130JIA111I0 BiJl CYCHUIBCTBA €IUHUM €(PEKTHBHUM 3aCO00M 3aroOiraHHs
MOBTOPHHUM 3JI0YMHAM, aje 3 ypaxyBaHHAM MaKCHMaJIbHO MOXJIMBOI T'yMaHi3alii B
MeXxax 3aKOHY.

Taxuit npuknan uTOCTpye (QYHKIIOHAIBHUN 3MICT JISJIBHOCTI 3aXHCHHUKA Y
IPOBA/HKEHHAX 1100 3JI0YMHIB MIPOTHU >KUTTA Ta 340POB’S JIOJUHU: HABITH 32 YMOB
BU3HAHHA OOBMHYBaUY€HUM BHMHM 3aXMCHUK BHUKOHY€ CHCTEMOTBOpPUY pOJb —
3a0e3nedye NpoLecyalbHy EKOHOMIiIO, MIATPUMYE OallaHC IHTEpPECIB JepkKaBu W
NiA3aXMCHOTO,  CHOpUsi€  30€pEeKEHHIO  JIETITUMHOCTI  Ta  CHPaBEIJIMBOCTI
KPUMIHAIBHOTO Cy/IOYMHCTBA. TOMY HAyKOBO BHUIIPaBAAHUM € BUCHOBOK, IIO y TaKUX
KaTeropisix MpPOBaKEHb [IAIBHICTh 3aXHUCHUKA CTA€ BU3HAYAIBHUM €JIEMEHTOM
3a0e3MeYeHHs AKOCTI JI0Ka3yBaHHS Ta CIPaBEAJIMBOTO CYAOBOIO PILICHHS, HAaBITh
SKIIO BOHA HE CIIPsIMOBaHA Ha MOBHE BUIIPABAAHHS OCOOM, a peani3yeThCs y IUIOIIMHI
MOM’SIKIIICHHST FOPUIWYHUX HACHIJKIB Ta HEIOINYIIECHHS Jerpajaiii CTaHIapTiB
IPaBOCY IS

[IpakTruHa peamizamis (QyHKIIT 3aXHCTy B KPUMIHAJIBHUX IPOBAJKEHHSIX
I0JI0 3JIOYMHIB MPOTH JKUTTA Ta 370POB’s1 0coOU Mae crienudidHi pyucH, MOB’sI3aH1 3
BHCOKMM CTYIIEHEM CYCIIJIbHOI HEeOEe3MeKH TaKWX MpPaBOIMOPYIIEeHb, YyTIUBICTIO 1X
JTI0OKA30BOi 0a3u, 3HAUHUM TCUXOJIOTTYHIM HaBAaHTAXEHHSIM Ha YYaCHHKIB MPOIIECY Ta
pU3UKaMU CyJOBOI MOMWJIKH. XapaKTepHOIO € TMIJBUIIEHA pPOJb 3aXHCHHUKA Y
JOCTIPKEHH] ~ JOKa3iB, 30KpeMa BHCHOBKIB CYJIOBO-MEIMYHHMX Ta CYJAO0BO-
MICUXIaTPUYHUX EKCIIEPTU3, IMOKa3aHb TOTEPIIJIOr0 Ta CBIAKIB, PEKOHCTPYKITIT
MEXaHi3My CIPUYMHEHHS TIJICCHUX YIIKOKCHb. 3aXMCHUK BUCTYIA€ AKTUBHUM
cy0’ekToM (popMyBaHHSI Ta peaiizailii albTepHATUBHUX BepCid Mojii, SKi 1CTOTHO
BIUTMBAIOTh Ha KBadi(piKaliio iSHHS, BU3HAUEHHS 00CATY YMHUCIY, HasBHICTb a0o
BIJICYTHICTh IPUUMHHOTO 3B’ 513Ky MIXK J1IMA OOBHHYBA4€HOT'O Ta HACIIAKAMHU.

Ocob6muBoi (opmu HaOyBae MisUTHHICTh 3aXHCHUKA Yy TMPOBAIHKCHHSIX, €
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BCTAHOBJICHO a00 mependavaeTbesi HEOCYHICTh UM 0OMEXeHa OCYIHICTh 0COOu. Y
TaKMX BHUIAJIKaX caMe€ 3aXUCHUK (AKTUYHO BUKOHYE pOJIb KIIIOUOBOI TapaHTIi
MpoIlecyalbHUX TPaB Ta 3aKOHHUX 1HTEPECIB 0COOM, sKa 4epe3 MCUXIYHUM CTaH He
3/1aTHA YCBIJIOMJIIOBaTH XapakTep MPOBaKEHHS W CAaMOCTIMHO peajli3oByBaTH MPABO
Ha 3aXHUCT. BiH KOHTpOJIIOE MOTPMMAHHS BHMOT JI0 NMPWU3HAYCHHS Ta TPOBEICHHS
CYJOBO-TICUX1aTPUYHOT €KCIIEPTU3U, OCKAPKY€E 11 BUCHOBKU 3a HAsIBHOCTI CYMHIBIB y
iX OOIDYHTOBAHOCTI, 1HIIIIOE JOAATKOBI 4YHM TIOBTOPHI EKCHEPTH3U, 3IHCHIOE
MIPaBOBHUH CYIIPOBII 3aCTOCYBaHHS a00 CKaCyBaHHS MPUMYCOBHX 3aXO/iB MEAUIHOTO
XapakTepy.

[TokazoBuM i aHalizy € KpUMIHQJIbHE TMPOBAKEHHS, Yy SIKOMY 0C00i
IHKpUMIHYBAJIOCSI BUMHEHHS CYCIIJIBHO HEOE3MEYHOro MISIHHS 3 O3HAKAMU 3JI0UYHUHY,
nependayeHoro 4. 1 ct. 121 KK Vkpainu. ¥ xoai cynoBOro posrisiay 3aXHCHHUK
3asBUB KJIOMOTAHHS MPO 3aKPUTTS MPOBAKEHHS BIAMOBIIHO 110 4. 4 cT. 513 KIIK
VYkpainu, oOrpyHTYBaBIIM, 0 BHACTIJOK TPUBAJIOrO JIIKYyBaHHS JOCSITHYTa CTIHKa
peMicisi, akTyalbHa CyCHuIbHa HeOe3leka BIICYTHS, a TOMY IPOJOBXKEHHS
3aCTOCYBaHHS MPUMYCOBHX 3aXOJiB MEIUYHOTO XapakTepy € HEBUIIPABIAHUM
oOMexeHHAM mpaB JoauHu. CyJl yXBaJIMB PIIICHHS PO 3aKPUTTS MPOBAKEHHS Ta
CKACyBaHHS 3aMoODKHOIO 3aXOJy y BHIJISAI MOMIIIEHHS A0 3aKkjiady 3 HaJaHHs
MCUXIATPUYHOT JOTIOMOTH, IO MIATBEP/KYE HIEBICTH AKTHUBHOI MPABOBOI MO3MUIIIT
3axucTy [76].

AHaJli3 3a3Ha4€HOi CYAOBOI CHUTYyallli J03BOJISIE 3pOOUTH BHUCHOBOK, IO Y
MPOBAKEHHAX I110/I0 3JI0YMHIB TIPOTH KUTTA Ta 3I0POB’S 0COOM (DYHKIIIS 3aXHUCTY
BUXOJUTh 3a MEXI TPAIUIIIHOIO CIPOCTYBaHHS OOBMHYBAUY€HHS Ta OXOILIIOE
JUSTIBHICTD, CIPSAMOBAHY Ha 3MiHY MPAaBOBOTO PEXUMY L1010 0coOU, 3a0e3neueHHs
JOTPUMAHHS MEJWYHUX CTaHAApPTIB JIKyBaHHS, HEJOMYIIECHHS HEBHUIPABIAHOTO
BTpyYaHHsI JepkaBu y cdepy 0coOMCTOI CBOOOAM. 3aXHCHUK Ma€ 3a0e3MeUUTH
OaslaHCc MK 1HTEepecaMu CYCHIJIbCTBAa Ta OCHOBOIOJIOKHUMU IPaBaMU JIFOJAWHHU, 110
BIJIMOBIJIa€ 3MICTYy TIPUHITUITY BEPXOBEHCTBA MPaBa.

Y 1pbOMy KOHTEKCTI MisUIbHICTh 3aXHCHHUKA II0CTa€ SK KIHYOBA YMOBa

rapaHTyBaHHS TpaB  o0ci0, CTOCOBHO SIKUX TPOBATUTHCA  KPUMIHAIbHE
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nepecyilyBaHHs 3a HaWOUIbII CYCHUJIbHO HeOe3nme4yHi mocsraHHa. BoHa mpsmo
cIpusie peaizalii KOHCTUTYUIMHUX 3acaj MpaBOCYs, YTBEPIHKEHHIO MpPe3yMIIIii
HEBUHYBATOCTI, 3a0€3MEUYEHHI0O OCOOUCTOI T1IHOCTI 0COOH, MOMEPEHKEHHIO CYJOBUX
MOMUJIOK 1 HEJOMYIICHHIO KPUMIHAJbHO-TPABOBUX HACIAKIB, HEMPOMOPIIHHUX
NICUXIYHOMY CTaHy ab0 (aKTU4HII MOBEIIHII 0COOH.

Takum  yuHOM, OCOOJMBOCTI  ydYacTi 3aXHCHMKa y KPUMIHAJIBHUX
MPOBAPKEHHAX MI0JI0 3JIOYMHIB MPOTHU KUTTA Ta 370pPOB’ST 0COOM BH3HAYAIOTHCA
3HAYHOIO 3aJIS)KHICTIO pe3yJbTaTiB JOKA3yBaHHS Bil CHEIliaIbHUX 3HAHb,
HEOOX1/IHICTIO KOHTPOJIIO 33 MPOLECYaJbHOI JOIYCTUMICTIO MEIUYHHUX JIOKa3iB Ta
3a0€3MeUYEeHHSIM OCOOJMBOTO PIBHS 3aXHUIIEHOCTI BPa3JIMBUX YYaCHUKIB CYJOBOIO
nporecy. Came akTuBHa, NpodeciiHO OOIPYHTOBaHA IMO3WIliS 3aXUCTy € TUM
YMHHUKOM, 10 3JaTHUM ICTOTHO BIUIMHYTM Ha KIHIEBE PpIIIEHHI CYOy,
3a0e3Meuyoun CIpaBeIUBICTh 1 TYMaH13M KPUMIHAJIBHOTO CY/IOYMHCTBA.

OTxe, poJib 3aXMCHUKA Yy JOKa3yBaHHI y KPUMIHAIBHUX MPOBAIKEHHAX 100
3JI0YMHIB MIPOTH >KUTTS Ta 30POB 1 0COOM Ma€ KOMIUIEKCHHUM XapaKTep 1 OXOIUIIOE SIK
0e3mocepeIHIO O0KA30BY MISUIBHICTD, TaK 1 (PYHKIIIO MPAaBO3aXUCHOTO KOHTPOJIIO 32
3aKOHHICTIO TPOLECY BCTAHOBJICHHSA ICTUHU. Y MeXaxX 3MarajJbHOTO CyJOBOIO
IpOLIeCy caMe aKTMBHICTh 3aXMCHHUKA € KIIFOUOBOIO TapaHTIEIO peasizalii mpe3yMIii
HEBHMHYBATOCTI, 3a0€3ME€UEHHs MpaBa Ha CHpPaBEUIMBUI Cy[, a TAKOX 3amoOIraHHs
HENOINPaBHUM CYJIOBUM NOMMJIKaM y CIpaBax, A€ 00’€KTOM KpHUMIHAIbHO-IIPaBOBOI

OXOPOHM BUCTYMAIOTh HAWBUIIII COIiabHI IIHHOCTI — KUTTSI Ta 3JJ0POB’sI JIFOAUHHU.

3.3 CynoBuili KOHTPOJb i CyIOBHH PO3IJsil Y KPUMIHAJIBHUX CIpaBax

1010 3JIOYUHIB IPOTH KUTTH Ta 310POB’S 0cO0M

CynoBuii po3risii Y KpUMIHAJbHUX MPOBAKEHHIX MO0 3J0YUHIB MPOTH
KUTTSA Ta 370pPOB’S OCOOM € ILIEHTPAJBHOI CTAJIE€I0 KPUMIHAIBHOTO MpPOILIECY, B

MeXaxX SKOI 3IIUCHIOETHCS BHPIIIEHHS KPUMIHAIBHOTO TO30BY Mo cyTi. Horo
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NPU3HAYEHHSI TMOJISITa€ Yy BCTAHOBJEHHI (DAKTUYHUX OOCTaBUH KPHUMIHAJIBHOIO
MPaBOMNOPYIIIECHHS, MEPEBIpLl OKa3iB, MOJAHUX CTOPOHAMH, a TAKOXK Yy MPUHUHATTI
3aKOHHOTO, OOTPYHTOBAHOTO ¥ CIPABEIJIMBOTO CYIOBOTO PIIICHHS BiAMOBIAHO O
BUMOT CT.CT. 2, 7, 370 KIIK Vkpainu.

OcoOMuBICTh CYIOBOTO PO3MNISANY y I KaTeropii MpOBaPKEHb 3yMOBJICHA
3HaYHUM CTYIEHEM CYCIIIbHOI HeOEe3MeKH MisiHb, CKIAJHICTIO PEKOHCTPYKIIT MOii,
BOXJIMBAM  JIOKa30BUM  3HAUEHHSM  BHUCHOBKIB  CYyJOBO-MEIUYHHMX, IHIIUX
O10JIOTIYHWX, TICHUXOJIOTIYHMX 1 KPUMIHAJICTUYHUX JOCHITKEHb, a TaKOX
MIJBUIIEHUM PU3UKOM CYJIOBOI MOMWJIKU. 3 OISy Ha 1€ CYJOBUM KOHTPOJIb 3a
JIOKa3yBaHHSIM y CIIpaBax MPO yMHUCHI BOMBCTBA, TSKKI TIIECHI YHIKO/DKCHHS,
3JI0YMHU, TIOB’S3aHl 3 HEHAJAHHSAM JIONIOMOIH, MEPEBUIIEHHSIM MEX HEO0OX1JIHOi
000pOHHU, HEADAIICTIO TOIIO Ma€ OCOOIMBO BIAMOBIIAILHUAN XapaKTep.

Cyn 3paiiicHIOE  JOKa3yBaHHS BHUKJIIOYHO B  MekaxX OOBUHYBauyCHHS,
npes’ siBeHoro nmpokypopom 3rifgHo 31 cT. 337 KIIK Ykpainu, 1mo BuMarae TO4HOCTI
Ta 4YITKOCTI (OpMYJIOBaHHS OOBHHYBAUY€HHs III€é HA JOCYJOBOMY  €Tarli.
[IpornecyanbHO-IIPABOBI TapaHTii CYJOBOrO BCTAHOBJICHHS ICTUHU 3a0€3MEYYOTHCS
peanizamlie0  OPHHIUIIB  3MarajJbHOCTI,  JHMCHO3WTUBHOCTI, TJIACHOCTI  Ta
0e3MmocepeTHOCTI OCHiKeHHS Joka3iB. Cyn He BOpaBl BUKOHYBATH (DYHKIIIIO
CTOPOHM OOBHMHYBAa4Y€HHS, OJHAK Ma€ MpaBO BXXHBATU 3axOJIB ISl TMEPEBIPKU
JOKa31B, HaJaHUX CTOPOHAMH, Y TOMY YHCJI MNIJISXOM IHIIIIOBAHHS IPOBEICHHS
cynoBo-ciiauux aii (cr.ct. 332, 352-361 KIIK Ykpainm).

[TpobneMi Cy10BOTO KOHTPOIIO Y KPUMIHAILHOMY MPOIIEC MPUIIJICHO 3HAUHY
yBary, 30KpeMa Yy TMpaisix Takux HaykoBmiB, sk [. T'mosiok, O. Karmiina,
O. Kyunnceka, H. Makapenko, B. Mansipenko, B. Ilonemtomko, M. Iloropenskui,
H. Cuza, I'. Terepsarauk, A. Tymansun, M. [laBkyn, O. lllwio Ta iH. OgHak 1110
npoOIeMaTUKy B KOHTEKCTI 3JIOYMHIB IMIPOTHU KHUTTS Ta 3J0POB’sl 0COOM Ha HAYKOBIN
HUBI TIOKH 10 HE JTOCTIKYBaJIH.

CynoBwuit po3risin nependadae akTUBHY y4acTh MIPOKYpPOP a Ta 3aXUCHUKA, SIKi
MaroTh PiBHI IIpaBa y 30upaHH1, MOJaHHI Ta JOCIIIKEHH] J0Ka3iB. Y MPOBAKEHHSIIX

IIOJI0 3JI0YMHIB MPOTH JKUTTS Ta 370pOB’ST 0COOM Taka B3aeMOJIs HaidacTiiie
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B1I0yBaeThcsl y (hopMi 3MarajbHOI 1HTEpHpeTarlii eKCINepTHUX BHCHOBKIB, OIlIHII
MEXaHI3My 3alloJIISTHHS TIJIECHUX YIIKOJKEHb, IMO000IB, MOPAyBaHHS, JOIMYCTUMOCTI
Ta JIOCTOBIPHOCTI MMOKa3aHb MOTEPIIMNX 1 CBIAKIB, IEPEBIpIIl BEpCiil Moii.
VY KkpuMiHaTbHOMY mponeci (QYHKII MpaBoCyAasi Ta CYyJOBOIO KOHTPOJIIO MAaloTh
pi3He Npu3HAYeHHs # 3MICTOBE HAMOBHEHHSA. IX PO3MEKYBaHHS 3yMOBIEHE SK
MOCIIOBHICTIO CTaJiil KpUMIHAJIILHOTO MPOBAKEHHS, TaK 1 XapaKTepOM 3aB/IaHb, 110
MOKJIAJIAI0TRCS Ha CYyJ MMiJ Yac iX peamizaiii. BogHouac cy0’ekTH, sSiki BAKOHYIOTh I
byHKIi1, MOXKYTh 30iratucs. 30kpema, 3a 3mictoM 4. 3 c1. 309 KIIK Ykpainu ogus 1
TOM caMuil Cylid 34aTHUIN Y MEXaX KOHKPETHOTO KPUMIHAIBHOTO MPOBAJKEHHS, TIO-
nepiie, 3A1MCHIOBATH CYIOBUM KOHTPOJIb, MEPEBIPSIOYM 3aKOHHICTD PIIIEHB CI140r0
CylIl, SIKI HE MAJAraloTh OCKapKEHHIO, a TMO-Ipyre, BUKOHYBATH (DYHKIIIIO
IpaBOCYAJs, PO3MIISJIal0uu cropaBy mo cyTi. Taka curyailisi T€MOHCTPY€E IE€BHE
nepexpenieHHs: (yHKUIOHAIBHUX pOJIeH CyAy, IO MOTpeOye YITKOrO HOPMATUBHOIO
i oOpraHizaliifHOro BpEryJIIOBaHHSA JUIsl 3amo0IraHHd MOXJIMBOMY KOH(IIIKTY
1HTepeciB Ta 3a0e3MeUeHHs HeYIepeKEHOCTI paBocy s [7].

3a CBOEIO IOPUAUYHOIO MPUPOJIO0 CYAOBUIN PO3TJIIS] € JUHAMIYHUM MPOIECOM
dbopMyBaHHS BHYTPIIIHBOTO TEPEKOHAHHSA CYyNy, SKE TOBUHHO IPYHTYBaTHCS
BUKJIIOUHO Ha JI0Ka3ax, JOCHIPKEHUX Yy CYJAOBOMY 3aciJlaHHi, 1 BIJMOBIIATH
CTaHJApTy JOBEJACHHS BUHU 1032 po3yMHUM cyMmHIBOM (4. 3 cT. 373 KIIK Vkpaiun).
VY Bumanky 30epeKeHHS CYMHIBIB IOJI0 IOAii a00 ydacTi OOBHHYBA4e€HOro B ii
BUMHEHHI Jll€ TPUHLMI NTPEe3yMIii HEBUHYBATOCTI, a BCl CYMHIBU TIyMadaTbCs Ha
KOPHUCTh OOBUHYBAu€HOTO.

[TocTanoBneHHsT BHPOKY € (DIHAIBHUM €TarmoM JOKa30BOTO IPOIIECY, IIIO0
BTUTIOE OLIHKY CYJIOM CYKYIHOCTI JJOKa31B BIJMOBIJHO A0 KPUTEPIiB JOMYCTUMOCTI,
HAJIEKHOCTI, JOCTOBIPHOCTI Ta JocTaTHOCTI. [Ipu 1ipoMy CyJl MOBUHEH 3a0€3MeUnuTH
HaJIe)KHE MOTHBYBAHHS CBOTO DPIIIEHHS, 30KpeMa BUKIIACTH MOTHUBH MPUUHATTS ab0
BIIXUJICHHSI TIO3UIIIi CTOPIH, OLIHKY KOXXHOTO JI0Ka3y Ta BUCHOBOK IOJIO CTYICHS
BUHM OOBMHYBaueHoro. /[y mpoBamKeHb, € 00 €KTOM KPUMIHAIBHO-TIPABOBOL
OXOPOHHM € >KUTTS Ta 3J0POB’s JIOJAMHH, BUMOTH JI0 MOTHBYBaHHS MalOTh OCOOJMBO

BHCOKI CTaHJIapTH.
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TakuMm 4uHOM, CYJOBUH PO3IJIsij 1 MOCTAHOBJIEHHS BUPOKY B KPUMIHAIBHUX
MPOBAPKEHHAX IWIOJ0 3JIOYMHIB MPOTU KUTTSA Ta 370pPOB’ST O0COOM CTAHOBIATH
3MICTOBHO  HAWBaroMilmiuii  €JeMEHT KPUMIHAJIBHOTO  TPOIECY,  OCKIIbKU
3a0€31euyIoTh MEePEeBIPKY BCIX 00CTaBUH MOJIii Ta yXBaJCHHS OCTATOYHOTO PIIICHHS,
3/IaTHOTO BIUIMHYTH Ha JIOJIIO JIOJUHU B HAWBHUIIIOMY BUMIpi — o0 i cBoOoau abo
BUIIPAB/IaHHS.

Oco6mMBICTIO  OYJIb-SIKOTO CYJOBOTO PO3IJISAY € HasBHICTh CYJIOBOIO
KOHTPOJIIO. 3HAYEHHS CYJI0BOTO KOHTPOJIO HA CTajii JOCYJOBOTO PO3CIHITyBaHHS €
HAJ3BUYAafHO BAaroMMM 1 Ba)KKO TIEPEOI[IHIOBAHUM, IO 3YMOBJIIOE ITiJIBUIIICHUNA
HAyKOBUU 1HTEpEC JI0 I[LOTO MpolecyanbHOro Mexanizmy [13;74;80;82; 83].

3anpoBaUKEHHST 1HCTUTYTY CJIIAYOTO CyIAl MOCWIMIIO 1HTEpEC HAayKOBOIi
CHUIBHOTHU JIO JISIIBHOCTI ciigyoro cyi. Hampukian, 3acTocOoByrOUM MpEeAMETHO-
¢GyHKLUIOHATBHUN KpuTepid, [. [TTOBIOK BHOKpEMIIIOE Takl Tpylnu IMOBHOBAKEHb
CJIAYOTO CYJI:

a) J03BUIbHI (CAaHKI[IOHYBaHHS CHITYUX (PO3IIYKOBHUX) [, 110 OOMEXYIOThH
KOHCTUTYII1ITHI IpaBa);

0) y cdepi KOHTpONIO 3aKOHHOCTI 3aCTOCYBaHHS 3aXOiB 3a0e3NedycHHS
KPHUMIHAJILHOTO TTPOBA/KCHHS,

B) BJIACHE CYyJIOBO-KOHTPOJIBHI,

I') OB’ s13aHi 13 3a0€3MeUYCHHAM JT0Ka31B;

1) JOTIOMDXKHI;

€) MOB’sA3aH1 3 MDKHAPOIHUM CIIBpOOITHUIITBOM [12, c. 104].

A. TymansHIT 3rpymyBajia  TMOBHOB@XEHHS  CIIIYOrTO  Cyaal 3a  ix
(GYHKIIIOHATIBLHOIO POJUTIO Y TOCYIOBOMY MPOBAJXKEHHI, 30KpeMa;

—y cepi 3axoaiB 3a0€3MEUCHHS] KPUMIHATBHOTO MPOBAHKCHHS;

— 11010 CAaHKI[IOHYBaHHS JIiH, sIKi OOMEXYIOTh KOHCTUTYIIIMHI TIpaBa;

— 11010 PO3IJISAY CKapr Ha PIIeHHs, Jii Ta O0e31IsUIbHICTh OPTaHiB JI0CYA0BOTO
pO3CIiyBaHHS 1 IPOKYPaTypH;

— 1HIII TpoLecyalbHl MOBHOBAKEHHS, CIPSIMOBaH1 Ha 3a0€3MEYEHHS 3aXUCTy

mpaB y4acHUKIB mporiecy [73, c. 295-296].
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Cnuparourch Ha CHUHTE3 3a3HAYEHUX HAYKOBHUX MIJXOJIB Ta OepydH 0 yBaru
3HAQYEHHS CJIIYOTO CYIJ1 JUIs 3a0€3MEeUeHHS JIOMyCTUMOCTI JOKa3iB, MPOIOHYEMO
KJacu(iKyBaTH HOro MOBHOBAKEHHS 32 TAKUMU TPyTIaMH:

— KOHTPOJIb 3aKOHHOCTI 3aCTOCYBaHHSI 3aXO/lIB 3a0€3MEeUEeHHs] KPUMIHAILHOTO
MIPOBAKEHHS;

— KOHTPOJIb 3aKOHHOCTI CHiguMx (pO3IIYKOBUX) Ta HETJACHUX CIITYUX
(pO3IIYKOBUX) JIiHf;

— KOHTPOJIb 32 YMOBaMU OTPUMAaHHS J10Ka3iB;

— KOHTPOJIb 32 PIICHHIMHU, ISIMU YU O€3/TIsIIbHICTIO OPraHiB OOBUHYBAUYCHHS,

— KOHTPOJIb 3aKOHHOCTIY4YacTl 1HIIMX Cy0’ €KTIB KPUMIHAIBHOI MPOIECYabHOT
TISIIBHOCTI,

— CHpUSIHHS pealizaiii mpaB Ta BHUKOHAHHIO MpOIECyalbHUX OOOB’SI3KIB
YYaCHMKaMU NpoBaKeHHA [25, c. 164—165]. Bxka3zana kmacudikaiis, Ha Haie
NEepPEeKOHaHH, HAOUIbII MOBHO BIJOOpaxkae (PYHKUIOHAIbHY HPHUPOAY AiSUIBHOCTI
CJITYOTO CYJII Ta HAMpSAMY KOPEIIO€ 3 HOTo KIIOYOBOIO MICIEI0 — TapaHTyBaHHSIM
JOMyCTUMOCTI AoKa3iB. CylOBUU KOHTPOJb Yy LI IJIOMIMHI Ma€ SIK MPSMUMA, TaK 1
OIOCEPEAKOBAHUN BILIUB:

— IpSIMUI — Yepe3 OLIHKY JI0Ka31B MPU YXBaJECHHI PIllICHb;

— OMOCEPEeKOBAaHWH — 4Yepe3 YCYHEHHS MPHYMH MOXKIMBOTO TMOPYIICHHS
npoiiecyaibHoi opMU y MallOyTHEOMY.

3HaYyIIICTh CYJOBOTO KOHTPOJIO SIK KIFOYOBOI TapaHTil JAOAECpX aHHSI BUMOT
3aKOHHOCTI Ha eTafi JOCYJOBOTO PpO3CIiAyBaHHS 3YMOBIIOETHCS OCOOJIMBUM
CTaTycoM 1 (YHKI[IOHAJbHUM MPHU3HAYCHHSIM CJIIIYOTO0 CyIJIl Yy CTPYKTYpi
KpUMIHAJIBHOI rocTuilii. Ciauuii cyaisi He HaJIeXUTh 10 CTOPOHU OOBHUHYBAYECHHS, a
TOMy 1€ 3a0e3nedye WOro I1HCTUTYLIMHY HE3QJIEKHICTh 1 HEYNepeIKEeHICTb.
JlonaTKOBUM €JE€MEHTOM HOro 00’ €KTHUBHOCTI BHUCTYNA€ 1 MOPSAIAOK peanizalii
MOBHOB&)XEHb, aJKE OUIBIIICTh PINIEHb YXBAIIOIOTHCS B CYJOBOMY 3aciJlaHHI 3a
y4acTIO CTOpiH, IO BIAMOBIJAa€ 3acajjaM  3MarajJibHOCTI  KPUMIHAJIBHOTO
npoBakeHHs [47, c. 125].

CynoBuit KOHTPOJIb Y KpUMIHATBHOMY TTPOBAKEHHI 3M1MCHIOETLCS K Ha eTari
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MONEPEHBLOTO CAHKI[IOHYBAaHHS i OpraHiB JOCYJOBOTO PO3CIIIyBaHHS, TaK 1
[UIIXOM MOJAJIBIIOT TEPEBIPKU MPABOMIPHOCTI BXK€ BUYMHEHMX HHUMH 3aXO]lIB.
Inetbcs mMpo TOBHOBaXKEHHS CHIAYOTO CYIIl HIOJ0 TOMEPEIHBOTO TO3BOJIy Ha
oOMexXeHHsT (yHIaMEHTAIbHUX TMpaB JIOJWHU (TakuxX SK oOcobucTa cB0oOOa,
HEJOTOPKAHHICTh MPUBATHOTO >KUTTSA YM MalHOBI MpaBa), a TAKOX PO3IIIALY CKapr
Ha HE3aKOHHI YW HEOOTpyHTOBaHI pimeHHs, 1ii a00 Oe3misUIBbHICTH CIITIOro Ta
npokypopa. KpiMm Toro, ciiauoMy Cyaji HaAaEThCI MOXKIMBICTh BIUIMBATH Ha TEMI 1
SKICTh JOCYJOBOTO PO3CIITYBaHHS IUISXOM MPOJOBXKEHHS CTPOKIB MPOBAKEHHS,
3a0e3MeUYeHHs] OTpPUMaHHS JI0Ka30BOi 1HQoOpMalii Ta 3acCTOCYBaHHS I1HIIMX
IHCTPYMEHTIB IIPOLIECYaTbHOTO KOHTpOO. [lel 1HCTUTYT mokiukaHui 3a0e3neunTu
OalaHC MK €(EKTUBHICTIO KPUMIHAJIBHOIO TMEPECHIiAyBaHHSI Ta TrapaHTIsIMU
HEBTPYUYaHHS JIEp>)KaBH B 0COOUCTY cdepy IIOJWHU, OCKUIBKA OOMEKEHHS
IpOIECyaTbHUX MPaB B IHTEpPECaxX MPaBOCYAS MAIOTh 3AJIUIIATUCS MPOMOPLIHHUMU
Ta 00IpyHTOBaHUMHU. (OCOONMBICTIO JISUIBHOCTI CHITYOTO CYAJII € TaKoX MOro
3ATHICTh MISTH 1HINIATUBHO 3 METOI 3aXHCTy BiJI HE3aKOHHOTO I030aBJICHHS
cB00OM 200 HENIOACHKOTO MOBOHKEHHS, 110 3akpimieHo y cr. 206 KIIK Ykpainu,
sgKa MO CyTl iHTerpye mexaHism habeas corpus i Bumarae Bij Cyly pearyBaTtd Ha
(aKkTH HE3aKOHHOT'O 3aTPUMAaHHS a00 HACHUJIBLCTBA LIOAO OCIO0, sIKI MepedyBaroTh il
KOHTPOJIEM JIEp>KaBU M HE MOXKYTh CAMOCTIMHO 3BEPHYTHCS 1O 3aXuCT. PazoM 3 Tum
HOpPMAaTHBHa  KOHCTPYKIISI ~ TOBHOBKEHb  CIITYOTO0  CYAJ1  3aJIMINAETHCA
HECHUCTEMHOIO: 3aKOHOJIABEllb HE CTBOPHB LIIICHOI MOJENl HOro (PyHKI[IOHAJIBHOIO
HABAHTAXKEHHS, 110 CIPHYUHSE MOCTIHHI TpaHcdopmarii oro pomi. [lokazoBum €
nepion mii Tak 3BaHUX «momnpaBok JlozoBoro» (2017—2019 pokwu), axi paxTuaHO
NEPEeTBOPUIIU CIITUUX CYJUIIB HAa TEXHIYHUX BUKOHABIIB, 110 JUIIE (OopMaIbHO
MOTO/KYIOTh ~ TPOIECyalbHI  PIMICHHS CTOPOHH  OOBHHYBAau€HHSA, 3aMICTh
3MIACHIOBATH 3MICTOBHUWM KOHTPOJb 3a iXHBOIO MpaBoMipHicTIO. He MeHI
CYNEepEewIMBOI0 € W MOXIMBICTh OCKAp)KEHHS MOBIAOMIIEHHA MpO MiA03pYy, SKY
YacTUHA CYJJIIB PO3IIHIOE K HaAMIpHE BTPY4YaHHS y chepy AUCKpEIii IpOKypOpiB.
TakuM 4YMHOM, Y MPAKTHUI[l CHIBICHYIOTH JIBa MPOTUJIEKHI MIIXOJU: OJIMH 3BYXKYE

pOJIb CHIAUOTO CYIl 10 (OPMABHOTO «PEECTpaTopa 3aKOHHOCTI», TOJI K 1HIIUAN
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BOayae B HBOMY AaKTHMBHOIO TapaHTa MpaB JIIOJAMHM, HAJIIJIEHOTO MPaBOM
1HIIIIATUBHOTO 3YNMHUHEHHS HAIMIPHOTO BTPYYaHHS JEp)KaBU y cdepy OCOOMCTHX
cB0OOn. BupoOmeHHs oONTUMambHOI MOJENI CIIBBIIHONICHHS IUX TIAXOMdIB
3QIIMIIAETHCS AKTyaIbHUM 3aBJIaHHSIM YKPAaiHCHKOTO KPUMIHAJIBLHOTO Tipoliecy [24].

Boanouac cynoBuil KOHTpOJIb Ha JOCYAOBUX CTadisIX HE € BCEOXOIUTIOIOUHM.
Cniqumii Ccynns HE Kepye MIOCYIOBHM pO3CIIAyBaHHSAM 1 HE MOXKE JOBLIHHO
BTpyuYaTucs B TMpolec JOKa3yBaHHS. Tomy WMOro BIUIMB Ha 3a0e3leyeHHs
JIOTTYCTUMOCTI JIOKa3iB Ma€ JIOKAJIbHUN XapakTep — BiH MPOSBISIETHCS BUKIIOYHO Y
MeKax NUTaHb, BIIHECEHUX J0 KOMIETEHIIII CyZJ0BOI0 KOHTPOJIIO.

B akagemiyHOMYy AMCKypCi 3HA4YHY yBary IMPUBEPTAE MHUTAHHS JOIIJIBLHOCTI
HAJUICHHS CIIAY0ro CyJJ1 MOBHOBAKEHHAM IIOJ0 MPUIHATTS pILIEHb PO BU3HAHHS
JI0OKa31B HEJAOIMYCTUMUMU Ha JIOCyAOBiN crajii. He3paxkaroun Ha BiTHECEHHS OIIHKH
JTOKa31B JI0 3arajbHUX MOBHOBaKEHb cyAy (4. 1 cT. 94 KIIK Ykpainm), caigunii cyaas
HE HAJICHUH TIOBHOBAXCHHSM IIOCTAHOBISATH yXBally MpPO BU3HAHHA JIOKa3y
HeponyctuMuM. [lponenypa >k BU3HAHHA JOKa3iB HEIOIMYCTUMUMH 3aKOHOJABYO
BpEryJbOBaHa JIMILE B paMKax cynoBoro pos3risay (cr. 89 KIIK Ykpainn).

[linTpumMyemMo miaxig 3a SKAM TMPOMO3UINT OKPEeMHX aBTOPIB  IOJO
HEOOXITHOCTI ~ YXB&JICHHS CIIJYUM CYJJCK0 TaKuX pIIEHb € IOPUIUYHO
HeoOrpyHToBanumu. Ilo-nepe, BianosiaHo Ao Bumor cT. 110 KIIK Ykpainu, yxBana
MOKe OyTH TIOCTAHOBJICHA JIMIIIE B TUX BUIIAJIKaX, KOJIM Taka popMa pillieHHs TIPSIMO
nependayeHa 3akoHoM. [lo-apyre, 3aKk0OHOaBELb CB1IOMO OOMEXHUB (DYHKLIOHATBHY
POJIb CJIITYOTO CYJIl, 3 METOIO HEJOMYIIEHHS TyOJIFOBaHHS HUM MMOBHOBaXKEHb CY/Y,
KWW 3MIACHIOE TPABOCYISI TO CyTi. XO0dYa Yy MPOIECi CAaHKIIIOHYBAaHHS CIIiTIUX
(po3uIykoBUX) i a0 3amoOKHUX 3aXOdIB CIHIAYMM CYIIs 3IIMCHIOE OINIHKY
MaTepiaiaiB MPOBA/PKEHHs, TaKa OIlIHKA Ma€ Pa3OBHM, BY3bKOIILOBUM XapakTep 1
CHpsIMOBaHa HE Ha BU3HAYEHHS JOKA30BOr0 3HAYEHHA 1H(pOpMallii, a BUKIIOYHO Ha
BCTAHOBJICHHSI 3aKOHHOCTI MIJCTaB 3aCTOCYBaHHs BIJIIMOBIHOTO MPOIIECYAIBHOTO
3axoy. Y pa3l BUABICHHS MOPYIIEHb, IO CTaBIATh MiJ CYMHIB 3aKOHHICTh
OTPUMaHHsI JI0Ka3iB, 00OB’ 30K iX YCYHEHHs TOKIAJA€ThCcs camMe Ha MPOKypopa siK

poliecyaabHOro KepiBHUKA [25].
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3anpoBa/pKeHHST B MPAKTUKY YXBall TPO HEIOMYCTUMICTh JIOKa3iB Ha
JIOCYJIOBiM cTajil Hece 1ICTOTHI pu3uKu. Hacammepen, Take pillleHHS Mo)Ke HaOyBaTH
MPEIOUIIIATFHOTO XapaKTepy, MO30aBISIOUM CyJ TEpIIol 1HCTAHIi MOMJIMBOCTI
NEPEryiiHyTH TMUTAaHHS JOMYyCTUMOCTI JOKa3iB y Mexax cyaoBoro posrminy. Lle
cynepeunno 0 3acami 0e3mocepeaHOCTI W MOBHOTH JOCIIIKEHHS JO0Ka3iB CyJ0M, a
TaK0X M030aBIIsI0 O CTOPOHU MpaBa 1HIIIIOBATH MEPETIIsi]] MPOILECYaTbHOTO CTaTyCy
JTI0Ka3y B 3MarajibHoMy MOpPSIKY.

ToMy uynMHHa Monenb, 3a SKOi CHIAYUN CyoAs HE HAIUICHHH OKpEMUM
MOBHOBAYKEHHSM LI0J0 MPUNHATTS PIIIEHHS PO HEIOMYCTUMICTh JOKa3y, (aKTUIHO
3a0e3neduye J0JJaTKOBY TapaHTII0 PEBI31MHOI OIIHKYU JOKa31B CYJIOM 1] 4ac pO3TJIsiay
CIPaBH M0 CYTI Ta 3a100irae HaAMipHOMY BTPYYaHHIO CyAy B MOBHOBAa)KEHHS CTOPIH
JIOCYJIOBOT'O PO3CIIiTyBaHHS.

Pa3om 13 THM, 3aKOHOAABCTBO MICTUTh OKPEMI CHUTYallli, Y SIKHX HACIIAKOM
pILIEHHS CJIIYOTO CYJJl € aBTOMAaTHYHa BTpaTa JOKa30M JOKAa30BOr0 3HAYCHHS.
3okpema:

— 4. 3 ct. 233 KIIK — BigMOBa B 3310BOJIEHHI KJIOMOTAHHS MPO OOLIYK MICTs
(baKTHYHOTO MMPOHUKHEHHS JI0 KUTJIA UM 1HIIOTO BOJIOAIHHS 0COOU;

— 4. 3 c1. 250 KIIK — BiZiMOBa y MOTOJ>KE€HHI MPOBEAEHHS HEIJIACHOI CI1AYO01
(po31ryKoBoi) mii.

VY Takux BUIAJKaX YIOBHOBAXEHUW OpraH 3000B’s3aHUN 3a0€3MEeYUTH
npoiecyaibHe O(QOpMIICHHSI HEBIAMOBIIHOTO JOKa3y 4Yepe3 BUHECEHHS IMOCTAaHOBU
OpO BHU3HAHHSA HOTO HEJOMYyCTHUMHM, IO MIATBEPIKY€E TOTPUMAHHS MPUHIUITY
BEPXOBEHCTBA IMpaBa Ta TapaHTiii mpaB moauHU. (OcTaToyHa OIlIHKA JOKa3iB,
JONydeHUX 70 MaTepialiB KPUMIHAIBHOTO MPOBAKEHHS, HAJICKUTh BUKIIOYHO IO
KOMIIETEHIIIT Cyay, SKUW MOCTAHOBJISIE BUPOK a00 YXBAJIOE 1HINIE KIHIIEBE PIICHHS Y
ciopaBi. Y 1bOMYy 3B’SI3Ky OCOOJIMBOrO 3HaueHHs HaOyBae mpoOieMa 3’siCyBaHHS
NMOBHOBKEHb CYIy, CHpPSAMOBAaHMX Ha 3a0€3MEYCHHS BHUKOPUCTAHHS JIUIIEC
JOMYCTUMHUX JO0Ka3iB HAa PI3HHUX €Tarnax CyJ0BOro po3risiay [25].

Amnani3z nonoxenb crareid 314-317 KIIK Ykpainu 103Bojsi€ IMTH BUCHOBKY,

M0 Ha CTafil MArOTOBYOrO CYAOBOTO 3acijaHHS CyJl HE HAJAUICHHA MPSMOIO
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KOMIIETEHIIIE0 31MCHIOBATH JOCIIKEHHS JIOKa31B y KOHTEKCTI iX JOMYCTHUMOCTI.
3aKkoHO/IaBellb BUXOAUTH 13 TOro, IO HAa I[bOMY €Tami Cyll He Moxe (opMyBaTu
MOTIEPETHIO OIIHKY JO0KA30BOTO MaTrepiaidy, a0u YHUKHYTH MEepeIJyacHUX BHCHOBKIB
10/10 BUHU OOBHHYBa4YeHOTO. Takuil BUCHOBOK miaATBepmkye 4. 4 cT. 291 KIIK, 1o
npsMo 3a00pOHSIE HAJCWIAHHS Ha aApecy Cyay OyIb-SKUX MaTepiajiiB JOCYAO0BOTO
PO3CIIiTyBaHHSI, KPIM Mepe0aueHNX 3aKOHOM JIOJIaTKIB 0 OOBUHYBAJIHHOTO aKTa.
3anpoBaKeHUN MOPSAIOK MOKIMKAHWN TapaHTyBaTH HEYNEpeKEHICTh CYIy,
norepeKaodn GopMyBaHHS YIIEPEHKECHOTO0 BHYTPIIIHBOTO TIEPEKOHAHHS Ha OCHOBI
dbparMeHTapHOTO O3HAMOMIIEHHS 3 JIOKa3aMH 1€ J0 iX JOCHIJKEHHS Y CYJOBOMY
posrisi. MaeThest mpo yCyHEHHs Tak 3BaHOTO e(peKTy «KOTHITHBHOTO yIIEPeIKEHHs
MIITBEP/DKCHHS» — CHUTyallli, 3a $KOI CyJJsd, O3HalOMMBIIUCH 13 JIOKa3aMH
JIOCTPOKOBO, CXWJIBHHMM 1HTEPHpPETyBaTH MOJAIbIIy 1H(POpPMAII0 B PYCIl BXKe
c(hopMOBaHOI MO3UIILIi.

Pa3om 3 TuM, mpakTHKa CBIAYATH MPO HETOOAWHOKI MOPYIICHHS ITUX BHMOT.
[TozamporiecyansHe 03HAWOMIJICHHS CYJIJIB 13 MaTepiajlaMd MPOBAKEHHA, 110
B1IOYBA€ThCSL /10 3aBEPIICHHS MIATOTOBYOTO 3aCiIaHHS, HEPIAKO 3YMOBIIOETHCS
1HepIiHicTIO 3acTocyBaHHs cTaporo KIIK, y Mexax sikoro cyj po3riisiiaB MaTepiaiu
e A0 BIAKPUTTS CYIOBOrO po3risay. Taki MHOpYIIEHHS MOXYTh 00 €KTHBHO
BUKJIMKAaTH CYMHIBU B HEYIEPEIKEHOCTI CyJy Ta CTaTH MiJICTABOIO JUISl 3asBJICHHS
BIJIBOJTY.

Oco0mmMBEe 3aHENOKOEHHA BHUKJIMKAa€ TOW (aKkT, IO HEMOCHiIOBHICTh
JOTPUMAHHSI MOJIEJI MiIFT0OTOBYOTO MPOBA/KEHHS 3HAXOIUTh BIJOOpaKEHHS HABITH Y
po3’sacHeHHsAX cyaoBux opraHiB. Tak, y mucti BCCY 3 posrisiny LMBUIBHUX 1
KPUMIHAJIBHUX cripaB (M. 2) (pakTUYHO AOIMYCKAETHCS MOBEPHEHHS OOBUHYBAJIBHOIO
aKTa IPOKYpOpYy 3a MOTHMBAMH, 110 TOTPEOYIOTh aHAII3Y J0Ka3iB, TOJMI SK JOCTYII JI0
TaKMX JIOKa3iB Ha LbOMY eTami npsiMo 3a0opoHeHui 3akoHOM. lle cTBoproe
BHYTPIIIHIO KOJII31I0 MIXX HAacTaHOBaMHM CyAOBOi mpakTuku Ta npunucamu KIIK
VYkpaian. OTxe, Ma€ Miclle HEIOCTaTHS 3aKOHOAaBYa Y3TO/KEHICTh, KA MOPYIIYE
CHUCTEMHICTb 1 JIOTIKY MOJIEJI1 CYJJOBOTO KOHTPOJIIO Ha 11K cTaii.

V3arajipHIOYH, CJT1J 3a3HAYNTH:
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1. OmiHka M0Ka3iB MIOAO iX JOMYCTHUMOCTI 31MCHIOETHCS BUKIIOYHO B XOJi
CYJIOBOTO PO3IJISAY, MICISA JOCTIDKEHHS BCIX JIOKAa3iB 1 BUKIAQJCHHS CTOPOHAMHU
cBoix mo3wutii (ct. 89 KIIK Ykpainn).

2. BUHATKH CTOCYIOThCS JIMINIE BUMAIKIB OYEBUAHOI HEAOMYCTUMOCTI, KOJIH
CyJl TIOBHHEH MPUIUHUTH JOCHIKEHHsS BIAMOBIIHOTO MaTepialy, HE JOIMyCKalouu
fioro BIiMBY Ha (popmyBaHHA A0Ka30BUX BUCHOBKIB (4. 2 cT. 89 KIIK Ykpainn).

TakuMm 4YuHOM, JHIlIE AOTPUMAHHS YHUCTOTH JIOKA30BOTO IMPOIECY Ha BCIX
eTamax CyJOBOTO TIPOBADKEHHS JIO3BOJISIE TapaHTyBaTH peaji3aiiio  3acaad
HEYTEPEKEHOCT1 CY/ly Ta YXBAJICHHS CIIPABEIJTUBOTO PIIICHHS.

VY . 1 4.2 crt. 87 KIIK Ykpainu BcTaHOBIIEHO, IO CYJ 3000B’sI3aHUM BU3HATH
ICTOTHUM TMOPYIICHHSM IpaB JIIOJMHU Ta OCHOBOIOJOXXHUX CBOOOJ 3A1MCHEHHS
nmpolecyalbHuX Ail, Kl MOTpeOyIoTh MOMEPEeTHBOTO JI03BOJY Cyay, 0e3 Takoro
703BOJTy a00 3 TOPYIICHHSM HOTO CYTTEBHMX YMOB. Pa3om 3 THM 3aKOHOJaBEIlb
IPUITY CTUBCSI HETOYHOCT] TEPMIHOJIOTIYHOTO XapakTepy.

3a JIOTiKOI0 HOPMH MOBa ije Mpo Aii, Kl BUMHSIOTHCS Ha CTajii JOCYJA0BOIO
PO3CIHiAyBaHHs, TOAL SIK Cy/ Oepe y4acTh Y KpUMIHAIbHOMY IIPOBAJIKEHHI MIEPEBAXKHO
Ha ¥oro cynoBux ctamisx. Sk sumumBae 31 ct. 3 KIIK Ykpainu, o6car moBHOBa)KEHb
Cylny 1 CIIIYOrO CYIJIl € PI3HUM, a iX JiSUTBHICTh 3IIMCHIOETHCS Ha PIZHUX
MpolecyalbHUX eTarnax.

Came cniuuii Cyiis yHIOBHOBXKEHHM MOTO/IKYBAaTH MTPOBEICHHS TaKUX M1 Ha
JoCcynoBoMy posciigyBanHi. be3 aertamizanii ycix C(P)/, mo moTpedyroTh Cy10BOro
n03BoJy, HaBeaemo BianoBiaHi HopMmu KIIK Ykpaiau: 4. 3 cr. 233; 4. 2 c1. 234, 4. 2
cT. 237; 4. 5 c1. 240; 4. 3 cT1. 246; 4. 2-3 cT1. 250; 4. 1 cT1. 258; cT. 260-261; cT. 263;
9. 1 c1. 264; 4. 4 cT. 267; 4. 2 c1. 268-270. Cepen 1HIIUX NPOLECYATTBHUX 1M, 110
noTpeOyIoTh J03BOJIy CIIIYOTO CyAdl, O€3MOoCepelHbO JIOKA30BUU  IpoIec
CTOCYEThCSI TAMUYACOBOI0 JIOCTYIY 10 pedeit 1 qokymeHTiB (riaBa 15 KIIK Ykpainn).

Takum 4uHOM, OYJIb-SIKUM JTOKa3, OTPUMaHUM 0e3 yXBajau CJIII4OTO Cy/i, abo
3 ICTOTHUM BIJXWJICHHSIM BiJ] 11 YMOB, Ma€ BU3HABATUCS HEJOMYCTUMUM Ha TiJCTaBl
. | 4. 2 ct. 87 KIIK Ykpainu.

[lin «cyTTeBUMHM yMOBaMM yXBaJW» CJIJ PO3YMITH BCl €JIEMEHTH 3MICTY
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CYJIOBOTO JI03BOJIy, TMepeiueHi 3akoHoM (cT. 164, 4. 2 cr. 235, 4. 4 cr. 248 KIIK
VYkpainn). [lopyieHHs MOXKe MOMATaTH SIK Yy 19X BUKOHABIIB YXBalu (HANpUKIIa,
IPOBEJCHHS OONIYKY MICHs 3aKiHUEHHS CTPOKY), TaK 1 y MPOILECYyaTbHUX MOMHUIKaX
111 Jac i mocTtaHoBiaeHHS [25, ¢. 179].

OTxe, AKIMIO yXBajla MICTUTh ACPEKTH, SKI MOPYUIYIOTh BUMOTH 3aKOHY
(HampuKiaA, BIACYTHS KOHKpETH3allis TMpeAMeTra OOIIyKy 4YH MICHsi HOro
MPOBENICHHS ), PE3YJIbTATH TAKOI JIii MiJJISTal0Th BUSHAHHIO HEJIOIMY CTUMUMH.

Y . 2 9. 2 ct. 87 KIIK Vkpainu miacTaBoro Jjisi HEIOMYCTUMOCTI JTI0Ka3y €
3aCTOCYBAaHHS KaTyBaHHS, YKOPCTOKOTO, HEJIOJCHKOTO YM TAaKOro, L0 IPUHUKYE
TIHICTh MTOBO/KEHHS. Y 3B’SI3KY 31 3IOYMHHHUM XapaKTEpPOM TaKuX Jii, MepeKOHaHI,
10 BUCHOBOK MPO HEAOIMYCTUMICTh JIOKa3y Mae 0a3zyBaTHCs JIMIIE Ha PILIEHHI CYAY
PO BCTaHOBJIEHHA WX ¢akTiB. el miaxig miATBEpIKYETHCS 1 MOJOKEHHIMH CT.
206 KIIK moao HalekHOi MpOLEeCyallbHOI peakilii Ha 3asBU PO 3aCTOCYBaHHS
HACHJIbCTBA.

I1. 3 4. 2 cr. 87 KIIK Ykpainu cTocyeTbcsi MOPYIICHHS paBa 0coOU Ha 3aXHUCT.
Cr. 20 KIIK Ykpainu Bkazye, 10 11€ MPaBO OXOILIHOE MOXKJIUBICTD:

— Ha/IaBaTH MOSICHEHHS;

— 3aJIy4aTH ¥ oJaBaTu JOKa3u;

— KOPUCTYBATHCS JOTIOMOTOI0 3aXHCHUKA,;

— OpaTu ydacThb y NpoIeCyalbHUX A15X;

— pealli30ByBaTH 1HILI MPOLIECyasbHI MIpaBa.

HaiiGinpmr  mommpeHuMH  MOPYIIEHHSAMH, 1[0 TATHYTh HEIOMYCTUMICTh
N0Ka3iB, € (3 ypaxyBaHHsaM no3uuii [Ineaymy BCY Ne 8 Big 24.10.2003):

— HEJIOMYCK 3aXHUCHUKA;

— BIIMOBA B KOH(]1IeHIIIITHOMY TT0Oa4Y€HH1 JI0 TIEPIIOTOo JOTHUTY;

— I0NUT 0€3 y4acTi 3aXUCHUKA;

— mo30aBleHHS MMpaBa KOPUCTYBAHHS PiTHOI0 MOBOIO TOIIIO.

I1. 4 4. 2 cr. 87 KIIK Ykpainu crocyeTscsi ofepKaHHs MOKa3zaHb ocoOu 0e3
pO3’ACHEHHS IIpaBa HE CBITYUTHU MPOTU cede un Onu3bkux. Hemoponane nopymeHHs

Ha JIOCYNIOBI CTajaii CTBOPIOE IIJICTaBYy JJisi 3aCTOCYBAHHS JOKTPUHHU «IUIOJIB
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OTPY€EHOTO JIEpeBa» — HEJOIYCTUMICTh IOX1THUX JTOKa3IB.

I1. 5 9. 2 ct. 87 KIIK Vkpainu nependaydae nopymeHHs mpaBa Ha epexpecHUit
gonut. OCKUIBKM 1[I TapaHTis 3A1MCHIOETbCA JIMIIE Y CyAl, BIANOBIAHA
HEJOMYCTUMICTh MOKE€ OyTH KOHCTaTOBaHA MEPEBAXKHO IiJ1 Yac MEPErysiay CyJ0BUX
pIIICHb.

Takum unHOM, yci mifcTaBu, nepemiueHi y 4. 2 ct. 87 KIIK VYkpainu, matotsb
XapakTep OYEBHUJHUX ICTOTHMX MOPYLIEHb, 1 B pa3l iX BCTAHOBJIEHHS CyJ HEraiHO
BU3HAE JI0KA3U HEAOIYCTUMUMU.

Pa3oM 3 TuM HU3Ka (HOpMyIIIOBaHb Ma€ y3arajbHEHUHN XapakTep, 1110 BUMArae:

— pO3’ICHEHHSI CYJOBO1 IPAKTUKU;

— (hopMyBaHHS MEPEIKY TUIOBUX BUIA/KIB MOPYILIEHHS ITpaBa Ha 3aXUCT.

Koo oueBHIHUX NOpYILIEHb HE MOBHHHO OOMEXyBaTHCsS juiie 4. 2 cT. 87
KIIK VYkpainu. [ToromkyemMocs, 1110 OU€BHIHUMH CJI1]] BBa’KaTH TAKOXK:

— nposenenna C(P)/] HeHane:xxHUM cyO’ €KTOM;

— OTPUMAaHHS CYJOBOIO J03BOJy 0€3 MOTrO/PKEHHS 3 IPOKYPOPOM Yy BUIAAKaX,
KOJIM BOHO € 000B’I3KOBUM.

Taki oOcTaBUHM MalOTh OYTH NOKIAAHO JTOBEACHI Cy0’€KTOM, SIKHU 3asiBIIsIE
KJIOMIOTAHHS.

VY 3aKkOHI BIJACYTHIN 4YITKMI TOPSNOK NOPUUHATTS CYIOM PpIIIEHb MPO
HEJIOMYCTUMICTh Joka3iB. AHami3 cT.cT. 110 1 369 KIIK cBiguuth, 110 Take pimieHHs
MMOBUHHO HaOyBaTH (POPMH YXBaJIU.

BpaxoByroun Te, 110 OIliHKA JI0Ka31B y I[bOMY pa3l € OCTATOYHOIO Ta BIUIMBAE
Ha BUPILIEHHS MUTAHHS BUHU, PIIICHHS Ma€ yXBaJIOBATUCS:

— B Hapaauii KiMHaTi,

— BMOTHUBOBAHOIO yXBAJIOIO;

—y cTpokH, nepeadaueni 4. 2 ct. 89 KIIK Ykpainu [25, ¢. 169—184].

VY3araJibHIOIOYHM Pe3yabTaTH MOCTIKEHHS, CJIiJI KOHCTATyBaTH, 110 CYJIOBHIA
pO3TJIsiA KPUMIHAJIBHUX MPOBAPKEHb IOJO 3JIOUYMHIB MPOTH KUTTA Ta 3A0POB’S
0COOM XapaKTepU3y€eThCA MIJBUILIEHUM PIBHEM MPOLECYalbHOI BIAMOBIAAIBHOCTI

Cylly Ta CTOpiH, OCKUIBKA CaM€ B IMX CIIpaBax peai3y€ThCs KOHCTUTYIIWHUN
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000B’SI30K JIep’KaBU 111010 OXOPOHU 0a30BUX OJiar JIOJUMHU Ta BOAHOYAC HANUTSHKUMN
NOTEHUIMHUN HACIIAOK CyJOBOI INMOMWIKM — HEOOIPYHTOBAaHE 3acyJDKEHHS abo
BUIIPAaBAaHHS OCOOH.

Oco6mMBOCTI TIpeaMeTa JOKa3yBaHHS B JIaHIA KaTeropii IpoBaKeHb
nependadaroTb HEOOXITHICTh BCTAHOBJICHHSI HU3KM CKIIQIHUX OOCTAaBHH: MEXaHI3My
CIOPUYMHEHHS TUIECHUX YIIKOKEHb a00 CMEpTi, MPUYMHHO-HACIIIKOBUX 3B S3KIB
MDK JISIHHSAM Ta HACHIAKOM, TICHUXO0(]i310JOTIUHMX XapaKTepPUCTHUK CyO’eKkTa 1
NOTEPNHIOro, KBami(iKaiftHUX O3HAK MisHHA (YMHCEN, BUA yMHUCTY, ¢dopMa BUHU
Tomo). Taki OOCTaBMHM HEPO3PUBHO TOB’SI3aHI 3 BUKOPUCTAHHSM CHEIllaTbHUX
3HaHb, 1110 00YMOBIIIOE MOTPEO0Y MOCUIIEHOTO KOHTPOJIIO CYly 32 IOBHOTOIO 1 SIKICTIO
EKCHEPTHUX JIOCTIHKEHbB, SIK1 HAHYaCTIIIE CTAIOTh SJIPOM JI0KA30BOi CUCTEMHU.

CynoBuil KOHTpOJb 3a JOTPUMAaHHSM BHMOI' JOIMYCTUMOCTI JOKa3iB y Wid
chepl HaOyBae He juiie (opManbHOro, a i MaTeplalbHO 3HAYYIIOIO XapaKTepy:
HaBITh MIHIMAQJIbHI MOPYUIEHHS MPOUECYATIbHOIO MOPSAAKY OTpPUMaHHS JI0Ka31B
MO’KYTh IIPU3BECTH J0 BUKPHUBJICHHS MEIUKO-010JO0TIYHUX YU MCUXOJIOTIYHUX JaHUX
Ta, SIK HACIIJOK, — J0 HEMPaBWJIBHOTO BUPIIICHHS MUTAaHHS BUHU a0o0 KBamidikarii
37I0YMHY (HANpUKIA[, 3MIHA TSOKKOCTI TUIECHUX YINKO/DKEHb, HETPaBUIIbHE
BU3HAUEHHS TPHUYMH CMEPTi, HIBEIIOBaHHS CTaHy CHJIBHOTO  JIyIIEBHOTO
XBUJIIOBaHHS, HEOOX1AHOI 0OOPOHM UM NIEPEBUILICHHS 11 MEX).

VY 11bOMy KOHTEKCTI 3HaYEHHS CyI0BOTO KOHTPOJIIO MOJISTaE y 3a0€3MeUeHHI:

— JIOCTOBIPHOCTI Ta HAYKOEMHOCT] €KCIIEPTHUX BUCHOBKIB;

— edeKTUBHOTO 3amobiranus ganbcudikaiisiMm ab0 BUKPUBJICHHIM J10Ka3iB;

— HEJIOMYUICHHsI HEJOMYCTUMHX J0KAa31B, 1110 MOXYTh BIUTMHYTH Ha pe3yJbTar;

— TIOCWJICHHSI TapaHTii 00’ €KTUBHOI KBali(ikalli CycHuIbHO HeOEe3MeuyHUuxX
HACJI/IKIB.

BignoBigHo, mpaBWiIbHE 3IIMCHEHHS CYJOBOTO KOHTPOII € KJIOUYOBOIO
YMOBOIO BCTAHOBJIEHHSI 00’ €KTUBHOI ICTUHU Y CIIpaBax, A€ LIIHOO MOMUIKH MOXKYTb
CTAaTH XKUTTSI Ta AOJ1 JIOJEH — K MOTEPIINX, TaK 1 0OBUHYBaUYEHUX.

OTxe, CynoBUM pO3rJs] 1 BUPILIEHHS NUTaHHSA JOMYCTUMOCTI JOKa3iB Y

37I0YMHAX MPOTH JKUTTSA Ta 3J0pPOB’S O0COOM MarTh OCOOJIMBO 3HAYYLIy pOJIb Y
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CHpaBeIIMBOMY KPHUMiHAJILHOMY CYJIOUYMHCTBI, 320€3MeUyI0Un:
— peaNbHHI 3aXHUCT OXOPOHIOBAHUX 3aKOHOM OJ1ar;
— NOTpUMAaHHS IPUHIIMIIIB 3MarajbHOCTI Ta BEpXOBEHCTBA MIPaBa;
— MIHIMI3aI[1}0 pU3UKIB HEMOMPABHUX CYJIOBUX ITOMUJIOK;
— HaJEeKHE MOTHMBYBAaHHSA CYJOBHUX pIllIEHb MPH BCTAaHOBJIEHHI BHUHU abo

BUIIPaB/IAaHHI.

BucnoBku 10 po3ainay 3

BusHaueHo, 110 HOPMAaTHBHO-IIPABOBE PEryJIOBAaHHS CTaTycy IpOKypopa y
KPUMIHAJIBHOMY TMPOBA/KEHH1 BIJIIIOBIJIA€ €BPOINEUCHKUM CTaHAApPTaM, BOJHOYAC
noTpedy€e MOJAIBIIOT0 BIOCKOHAJICHHS B YacTHHI 3a0€3MEUeHHsS YITKOCTI Ta
y3TOJIPKEHOCTI Moro (yHKI[H 1 MOBHOBAXKEHb HA PI3HUX CTaAisIX MPOBAIKECHHS.
3’sCOBaHO, IO CYTHICTh MPOLECYyalbHOI POJI MPOKYpOpa BHU3HAYAETHCSA MOrO
IHTErpalibHOI0 (DYHKITIEI0 — 3AIWCHEHHS KPUMIHAJIBHOTO TEpeciayBaHHs, sKa
peanizyeTbesl y 1BOX OCHOBHUX (opmax: 1) mpoiiecyasibHe KEPIBHUIITBO JOCYI0BUM
PO3CHiAyBAaHHM; 2) NIATPUMaHHS MyOJ1YHOrO OOBUHYBAaYEHHS B CY/II.

YcraHnoBieHo, MO MpolecyalbHU (popMaT AisUIBHOCTI IPOKYpPOpa 3aJICKUTh
BIJl CTali MpOBaKEeHHA: 1) Ha JOCYJOBOMY eTaml MpPOKypop 3a0e3nedye MOBHOTY,
00’€KTUBHICTh 1 3aKOHHICTh PO3CIIAyBaHHS, KOOPAUHYIOYM Ta KOHTPOIIOIOUN
30upaHHs J0Ka3iB; 2) y Cy/l BiH peaii3ye Tsrap JAOBEJCHHs OOBHHYBAau€HHS 11032
PO3yMHUM CYMHIBOM, BHCTYIAIOUM TapaHTOM MYyOJIYHOrO IHTEpecy W CTaHAApTIB
CHpPaBeJIMBOTO CyI0YUHCTBA.

3’sCOBaHO, 1IO JI0Ka30Ba MAISUIBHICTH MPOKYpOpa Mae€ MOJABIMHY MPUPOLIY:
1) 6e3nocepenHss — ocoOUCTe IHILIIOBAaHHS Ta NPOBEICHHS MNPOLECYATIbHUX MiH;
2) omocepeikoBaHa — KEpIBHUM 1 HarIAJOBUIM BIUIMB Ha OPraHd JOCYIOBOIO
PO3CIIiyBaHHS 3 METOIO (hOPMYBaHHS HAJIEXKHOI I0Ka30BOi 0a3u.

ApryMeHTOBaHO, WO JOCYJOBE CHpPSIMYBaHHS JOKa3yBaHHS IPOKypopa



226
BU3HAYAETHCSI MOr0 00OB’SI3KOM JIOCHTIIKYBaTH BCl Bepcli MOAll 3J0YHUHY, Y TOMY
YUCIi Ti, IO CHPOCTOBYIOTh MPUYETHICTh IMI03PIOBAHOr0, IO BIJMOBIAA€E
MDKHApOJHUM CTaHAapTaM AisUIbHOCTI oOBHMHYBauiB. Harosmomeno, mo crnemnudika
IPOKYPOPCHKOI JISUIBHOCTI Yy CHpaBax IpO 3JI0OYMHU IMPOTHU KUTTA Ta 310POB’S
OOyMOBITIOEThCS: 1) BHCOKOIO CYCHIJIBHOIO HEOE3IMEKOI0 AisiHb 1 PU3UKaMU CYIO0BOT
NOMMJIKY; 2) BUKOPUCTAHHSIM CYJOBO-MEIUYHUX, OIOJOTIYHUX 1 TCUXOJOTTYHHX
3HaHb; 3) HEOOXIJHICTIO BCTAHOBJICHHS MEXaHI3My CHOPUYUHEHHS IIKOAM Ta
NPUYUHHO-HACTIIKOBUX 3B’S3KiB; 4) JOMIHYBaHHSM HENpsIMHX 1 (pparMeHTapHHX
JTIOKa31B Y HU3Il BUITQJIKIB.

OOrpyHTOBaHO, 10 MPOKYpPOp BUKOHYE BAXKIMBY 3aXUCHY (YHKLIIO I10J0
NOTEPIUINX, Kl HEPIJIKO BUCTYNAIOTh OCHOBHUMH HOCISIMHM JI0Ka30BOi 1H(oOpMaIlii,
10 MOTpeOy€e CTBOPEHHS YMOB Ul 1X O€3MEKU Ta YCYHEHHsI IICUXOJIOTIYHOTO THUCKY.
Hanexxue 31iicHEHHS! TPOKYPOPOM MPOIIECyaTbHUX TOBHOBAXKEHB y Cy/Ii 3a0e3neuye
JOCSITHEHHSI NTPUHIUIIB 3MarajibHOCTI, PIBHOCTI CTOPiH, JOMYCTUMOCTI JIOKa3iB Ta
HEYTEPEIKEHOCTI Cylly, II0 € HEOOXIJHOI YMOBOI YXBaJICHHS CIIPaBEIJIMBOIO
BUPOKY.

BusHnaueHo, 1110 y KpUMIHaJIbHUX MPOBAHKEHHSIX LI0J0 3JI0YMHIB IPOTH JKUTTS
Ta 3J0pOB’S PE3YJbTATHBHICTh JAEPKABHOIO OOBUHYBAUEHHS 3aJ€XKHUTh BIA:
1) onepatuBHOCTI Oprasizauii JOKa3yBaHHSA 3 NEPIIUX TOJUH PO3CIIAyBaHHS;
2) kBamidikoBaHOi B3aeMoli 3 ekcnepramu; 3) mpodeciiiHOi JT0Ka30BOi TAKTUKH B
Cyi.

KoHncTatoBaHo, 110 HpOKypop € ILEHTpalbHOIO Giryporo y 3abe3rneueHH1
3aKOHHOCTI Ta €(EKTUBHOCTI pearyBaHHs JEp>KaBU HA HAWUTSKYl TOCATAHHS MPOTU
XKUTTS W 3I0pOB’S JIIOJWHH, IO BU3HA4Ya€ HWOTO TPOBIAHY POJb Yy TapaHTYBaHHI
CHPaBeIMBOCTI KPUMIHAIBHOTO CYIOUNHCTBA.

YcTaHOBIEHO, MO CYAOBHHA PO3IIISAN y KPUMIHAIBHUX MPOBAKEHHSAX IIOAO
3JIOYMHIB MPOTH XKUTTSA Ta 30POB’sl 0OCOOM BUKOHYE KIIIOUOBY (PYHKIIIIO peani3arii
KPUMIHAJIBHOTO MPOLECYaTbHOTO NMPU3HAYEHHSI — 3a0€3MeUeHHs] CYyJJOBOTO 3aXUCTY
byHAaMEHTAIBHUX  MpaB  JIIOAMHU  LUISIXOM  BUPIMIEHHS  KPUMIHAJIBHOTO

OOBHHYBAY€HHS IO CYTI 3 JOTPUMAHHSAM MPHUHITUIIIB CIIPABEIMBOCTI, BEPXOBEHCTBA
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npaBa Ta MPE3yMIIii HEeBUHYyBaTocTi. JloBeneHo, 1m0 crnenudika AOKa3yBaHHS Y
CIpaBax IIi€l KaTeropii 3yMOBJIE€HAa BHCOKUM PIBHEM CYCHIJIbHOI HEOE3IEeKHu IisHb,
CKJIQIHICTIO PEKOHCTPYKIIII MEXaHI13My CIPUYMHEHHS KO XKHUTTIO YH 3/I0POB’I0, a
TaKOX TMIJABUIIECHOIO 3aJICKHICTIO BiJI CHEIIaJbHUX 3HAHb — HacamIepe]l Cy/I0BO-
MEAMYHUX, TCHXOJIOTIYHUX Ta KpuMiHamictuyHux. ILle mnorpedye ocobauBoi
PETEeNBHOCTI B MEPEBIpIIl i OIIHII TOKa3iB yciMa Cy0’eKTaMH JOKa3yBaHHS.

ApryMeHTOBaHO, WIO CyJA 3/IACHIOE JIOKa3yBaHHS BHUKJIIOYHO B MeXKax
npeq’siBICHOT0  OOBMHYBAY€HHS, a MPOLECyalbHI TapaHTii CHpaBeIIMBOCTI
320€3IeuyI0ThCS peaizalliero MPUHITUIIB 3MarajbHOCT1, 0€31ocepeHOCTI, TJIACHOCTI
Ta JTUCIIO3UTUBHOCTI, 1[0 Mepedavyae akTUBHY y4acTh CTOPIH y AOCTIIXKEHHI JOKa3iB
1 IEPEIIKOKAE CYly BUKOHYBATH (PYHKIIIF0 OOBUHYBAaY€HHS.

3’s1coBaHO, 10 (OpMyBaHHS BHYTPIIIHBOIO IEPEKOHAHHS CyIy Mae
OyIoyBaTuCSi Ha CTaHAApTI JOBEIECHHS BHHHM «I03a PO3YMHHM CYMHIBOM», a BCl
CYMHIBH I10JI0 TIyMaueHHs (haKTUYHUX 0OCTaBUH MO/11 a00 MPUUYETHOCTI 0COOU 10 ii
BUMHEHHSI IOBUHH1 BUPIIIYBAaTUCS HA KOPUCTh OOBHUHYBAaYEHOTO.

KoHcraroBaHo, 10 CyJOBUM KOHTPOJb 3a JOCYAOBHM pO3CIIAYBaHHSM,
30CEPEIKEHUN Y JISTTBHOCTI CJIITYOTO CYJII1, € OJTHIEI0 3 Halle(DEeKTUBHIMINX TapaHTIN
JOMYCTUMOCTI T0Ka31iB. BiH Mae moaBiiiHuii Xapakrep: 1) npsamuii — uepe3 nepeBipKy
3aKOHHOCTI ~OTPUMAHHS JIOKa3lB TpPH yXBAJCHHI MPOLECYabHUX  PILIEHb;
2) onocepeIKOBaHUM — Yepe3 MOINepeKeHH] MailOyTHIX TPOIeCyaTbHUX MOPYIICHb.

YcTaHOBIEHO, MIO0 YHMHHA MOJENh CYJOBOTO KOHTPONIO B VYKpaiHi €
¢parMeHTapHOI0O Ta pa3oBOI0, HE TIepefdayae BTPyYaHHS CYOy Yy BEIEHHS
JIOCYZIOBOTO PO3CIIIyBaHHS, OJHAK 3a0e3leuye MiHIMaIbHO HEOOXITHUN pIBEHb
rapaHTiii IpaB JIOAWHU HA paHHIX eTamax Joka3dyBaHHsS. [loBemeHo, 110 HaIiICHHS
CJIITYOTO CYJ/11 TOBHOBAXEHHSIMH BU3HABATH J0Ka3M HEAOMYCTUMUMHU HA JOCYIOBIH
cTaaili cymnepeywno O TOpUHIMOAM 3MarajbHOCTI, po3NoAuTy (YHKIINH Ta
MOBHOBKEHHIO CyIy 3IHCHIOBATH MPABOCYAJS JIMIIE MICIS TTOBHOTO JOCIIIKEHHS
JI0Ka31B MPH CyZA0BOMY PO3TJISL.

OOGrpyHTOBaHO, 110 YCYHEHHS HOpMAaTUBHUX KoJi3ii y cT. 315 KIIK Ykpainu

notpedye po3MeKyBaHHS KOMIIETEHIT CIIAYOTO CyAal Ta CyAy IIOAO PO3TISAy
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MUTaHb 3aCTOCYBAHHS 3aXO0/1B 3a0€3MeYeHHsI KPUMIHAIBHOIO TIPOBAJKEHHS 3 METOIO
30epeKeHHs HEYNepeHKEHOCTI CyAy IiJl 4ac pO3IJIsly CIPaBH MO CYyTi.

JloBeneHo, IO CyJ YNOBHOB)XCHWI BHU3HABAaTH JOKa3W HEAOMYCTUMUMU
31e0LIBIIOrO 1] YaC MOCTAHOBJIEHHS CYJIOBOTO PIIIEHHS, a BUHSATOK CTAHOBIISATH
BUTAJKNA OYEBUIHOI HEAOMYyCTHUMOCTI J0Ka3iB, KOJMM iX JOCHIKEHHS Mae OyTu
NPUIMHEHO HETAaWHO JUIsi YHEMOJKJIMBJICHHS BIUTUBY Ha BHYTpIIIHE MEPEKOHAHHS
Cyay.

CdopMymbOBaHO BHCHOBOK, IO HAJEKHA peajlizaiisi CyJA0BOr0 KOHTPOJIO Ha
JOCYJIOBIMl 1 CyAOBIH CTamisX € HEOOXIAHOK YMOBOIO I 3a0e3leueHHS
00’€KTUBHOCTI, MMOBHOTH Ta CHPAaBEJIMBOCTI BUPOKY, 11O Ma€ OCOOJIMBO Ba)KJIMBE
3HAYCHHS y TPOBAKEHHSX, /1€ BHUPINIYETHCS MUTAHHS MPO HAWBUILY COIIATbHY
LIHHICTB — )KUTTS Ta 3/JOPOB’sI JIIOUHHU.

KoncratoBano, mo y KpuMMiHaJbHUX MPOBA/KEHHSAX IIOAO 3JIOYHHIB MPOTH
KUTTS Ta 30pOB’sS OCOOM ydacTh 3aXHCHHMKA € HEOOXIAHOIO rapaHTIEI peami3anii
mpaBa Ha 3aXUCT, OCKUIBKM TaKl MPABOMOPYIIEHHS MArOTh MIJBUIIECHUN pPIBEHb
CYCIUJIBHOI HEOE3MEeKH Ta IOB’A3aHl 3 PU3MKOM HEMONPAaBHUX CYAOBHX MOMMIIOK.
OOOB’SI3KOBICTh y4acTl 3aXWCHHMKA Yy BHU3HAYEHUX 3aKOHOM KaTeropisix CIpaB
(0cOOMMBO TSKKI 3JIOUYMHH, HETIOBHOJITHI, 0COOM 3 TICUXIYHHUMHU BaJaMH, 0COOH, SIKi
HE BOJIOJIIOTH MOBOIO MPOBAKEHHS, TOIIO) 3a0e3leuye 3aXHUCT Bpa3JIMBHX
YYaCHHUKIB KPUMIHAJIBHOTO TIPOLIECY Ta CIpHUsi€ JOTPUMAHHIO MIKHAPOIHUX
CTaHJapTIB MPaB JIFOAUHHU.

Y cTaHOBIIEHO, 10 POJIb 3aXUCHHUKA Y JOKa3yBaHHI HE 3BOAUTHCA JI0 TACUBHOTO
pearyBaHHS Ha il OOBUHYBau€HHS: BiH 3/1MCHIOE CAMOCTIHHY JOKa30BY JISUIbHICTD,
CHpsSIMOBaHy Ha BCTAaHOBJICHHS BUIPABIyBAIBHUX a00 MOM’SIKITyBaJbHUX 00CTaBHH,
3a0e3MeUeHHs JTOMYCTUMOCTI, JOCTOBIPHOCTI Ta TIOBHOTH JOKa3iB. 3’SICOBAHO, IIO
GbyHKLIS 3axUCHUKA y cdepl 3acTOCyBaHHS 3aloOODKHMX 3aXOJiB TMOJSTrae y
3a0€3MeUYEeHH] MNPOMOPLINHOCTI  JIep>KaBHOTO BTPYyYaHHS B OCOOHMCTI IpaBa
M17103PIOBAHOT0/O0BUHYBAYEHOTO, KOHTPOJI 3a OOIPYHTOBAHICTIO TIJO3pH Ta
PU3UKIB, @ TAKOX 1HIIIIOBAaHHI M SIKIIIUX aTbTEPHATUBHUX 3aXO0/IIB.

[IpakTrka po3Tisiay KJIOMOTaHb MPO OOpaHHS 3amo0iKHOTO 3aX0y 3aCBIAUYE
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HEPIBHICTh MPOLIECYATbHUX MOKIJIMBOCTEH CTOPIH HAa PaHHIX eTarnax MpOBaJKEHHS,
1m0 OO0yMOBIIIOE TOTPeO0y HOPMATUBHOIO IOCHJIEHHS POJII CTOPOHU 3aXHCTy Ta
rapaHTiil JOCTYITy 10 I0Ka30BO1 iH(pOpMaIlii.

BusznaueHno, 1o npeaMeT A0Ka3zyBaHHS CTOPOHU 3aXUCTY Ma€ MIUPIINKA 3MICT,
HDK TIPOCTO CIPOCTYBaHHS Bepcii OOBMHYBAau€HHs, 1 BKIIIOYAa€ BCTAHOBJICHHS
oOcTaBuH, sKi: 1) BUKIIOYaIOTh a00 NMOM SKIIYIOTh KPUMIHAIBHY BiINOBIIaIbHICTH;
2) MATBEPIKYIOTh  MO3UTHUBHI  XapaKTEPUCTHKU o0coOu; 3) OOIpyHTOBYIOTH
BIJICYTHICTb MiACTaB JUIsl TPUMAHHSI I11]T BapTOIO.

YcTaHoBI€HO, MO y MPOBAKEHHIX MIOJ0 OCI0 13 MCUXIYHUMH pO3JaJaMU
3aXUCHUK (PAKTUYHO € KIIOYOBOIO TapaHTIEI0 JOTPUMAHHA NpaB JIOAUHH,
3a0e3Mevyylour 3aKOHHICTh TMPU3HAYEHHS W 3aCTOCYBAaHHS NPHUMYCOBHX 3aXOiB
MEJUYHOTO XapaKTepy Ta 3armo0irarouv HeOOTPYyHTOBaHIHN 130J1s11ii. ApryMEeHTOBaHO,
mo eQeKTUBHUNA 3aXUCT Yy 3a3HAUYCHUX TMPOBAKEHHSAX CIPHUSE HE JHUIIe
BCTAHOBJICHHIO ICTUHH, aJieé i TyMaHi3alli KpUMIHAJILHOTO MPOLECY, HEAOMYIEHHIO
OOBHHYBAJIBHOTO YXWIy, (opMaii3My y JOKa3yBaHHI Ta TOPYIICHHS MPUHIIUITY
npe3yMILii HEBUHYBAaTOCTI.

[IpoBenenuit aHami3 CynOBOi TMPAKTHKKA MIATBEPAMUB, IO AaKTHBHA Ta
npodeciifHo 00IpyHTOBaHA MO3HUIIIS 3aXUCHUKA Ma€ 3JaTHICTh ICTOTHO BIUIMBATU Ha
pe3ynbTaTH KPUMIHAIBHOTO MPOBAKEHHS, 3a00IraTi MOPYIIEHHIO MpaB JIIOJWHU 1
3a0e3medyBaTd  NPUUHATTS  3aKOHHUX, OOIPYHTOBAaHHUX 1  CHpPaBEIJIMBHX
npolecyalbHUX pilieHb. PO3BUTOK IHCTUTYTY 3aXMCTy Yy CHpaBax IIOAO 3JI0YMHIB
IOPOTH KUTTSA Ta 30pPOB’s MOTPeOy€e MONAIBIIOTO YJIOCKOHAJIEHHS 3aKOHO/IaBCTBA,
30KpeMa WIOJ0 PO3UIMPEHHS MPOLECYaIbHUX MOXIUBOCTEH CTOPOHU 3aXHUCTY,
PIBHOCTI JOCTYITY /10 AOKa3iB, Ta 3aKPIIJICHHS] MEXaHI13MIB ONEPATUBHOIO pearyBaHHs
Ha 3MiHY 00CTaBHH MPOBAKEHHS.

Haromnoieno, 1o cy1oBuit po3riisi 3I04MHIB MPOTH KUTTSI Ta 3JI0POB’ ST 0COOU
€ TEHTPAJIBHOI CTAAICI0 KPUMIHAIBHOTO TPOIECY, OCKUTLKH caMe Ha IIbOMY eTarli
3a0e3MeuyeThCsl BCTAHOBJICHHS (DaKTHUYHUX OOCTaBUH MO/ Ta OCTATOYHE BUPIMIECHHS
MUTAHHS BUHU, 10 3yMOBJIIOE TIJIBUIINEHI BUMOTH JO SKOCTI JIOKa3yBaHHS.

3’sicoBaHO, IO TMporlecyaibHa crernudika Ii€i Karteropii crpaB BU3HAYAETHCS
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CKJIQJIHICTIO ~ PEKOHCTPYKIII  MeXaHI3My  3JIOYMHHOTO  JISHHS,  3aJICXKHICTIO
JIOKa3yBaHHs Bij CICIIaIbHUX 3HaHb (MEIUYHUX, O10JIOTIYHUX, TCUXOJIOTIYHHUX),
MIBUIEHUMHU PU3UKAMU CYJI0BOT TOMIJIKH Ta TSHKKHUMH TIPABOBUMH HACITIIKAMHU.

CynoBuil KOHTPOJb € KIIOYOBUM IHCTPYMEHTOM 3a0€3MeUeHHsI 3aKOHHOCTI Ta
JOTyCTUMOCTI ~ JIOKa3iB, OCKUIbKM camMe BiJ HOoro e(eKTHBHOCTI 3aleKHUTh
HeponmymeHHs Qanbcudikalliii, mporecyanrbHUX NOPYIIEHb, HE3aKOHHOTO BTPYYaHHs
y TIpaBa JIOJIMHU Ta 3aCTOCYBAHHS HEJOMYCTUMUX J0Ka3iB. BU3HaueHo, 110 1HCTUTYT
CJIITYOTO CYIJl BUKOHYE CHCTEMOYTBOPIOIOYY POJIb Y TapaHTyBaHHI MpaB YYaCHUKIB
KPUMIHAJIBHOTO TMPOBA/KEHHS MiJ Yac JOCYJOBOTO PO3CIiTyBaHHs, 3a0e3Meuyroun
OajlaHC MK IHTepecaMu KPUMIHAJIBHOI FOCTHIIIT Ta 3aXMCTOM KOHCTUTYILIMHUX MpaB
JFOAVHU.

BusiBneHO HECHUCTEMHICTh perjiaMeHTallil MOBHOBAXXEHb CIIIYOTO CYJI, IO
MPU3BOAUTL JI0 KOJMBaHb HOTO pojl Bl (POpMaIbHO-IO3BUILHOI 10 HAAMIPHO
IIPaBO3axMCHOI, a TAKOX A0 CYNEpPEYHOCTEH Yy CYAOBIM MPaKTUIll IIOAO0 MEX HOro
KoMmeTeHIli y cdepl AoKasyBaHHSA. APryMEHTOBAaHO, IO OIliHKA JOIMYCTHUMOCTI
JOKa3iB MO)ke OyTH 3/1HCHEHa CyJOM JIMIIE MiJ Yac CyJOBOrO PO3MIISIAy MICHS iX
0e3MocepeTHbOT0  JOCHIDKEHHS, 10 3a0e3leuye HEeyNepeKEHICTh Ccyay ¢
BIJIMTOBIIa€ €BPOIEUCHKUM CTaHIAAPTaM CIPABEIJTUBOTO TIPABOCY .

VY3aragpHEeHO, IO TOPYIICHHS TOPSAAKY CAHKIIOHYBAaHHS YH IPOBEIACHHS
cmiauux (po3IIyKOBHX) i, MpaB Ha 3aXUCT ab0 3acajy HEJOMYCTUMOCTI IPUMYCY €
MiJIcTaBaMy JJIsl BUKJIIOUCHHS JIOKa3iB 13 PO3TIIALY, IO OCOOJMBO Ba)XJIMBO B
MPOBA/KEHHAX, JI€ BUPINIYETHCA NUTAHHS MPO TOCATAHHS HAa JKUTTS JIFOJWHH.
Henoniku HOpMAaTUBHOTO PETYJIOBAHHS 11010 MIATOTOBYOTO CYJIOBOTO 3aCiJIaHHS Ta
PU3HMKM KOTHITUBHOTO YIEPEIKEHHS CBIAYaTh MOpOo MOTpedy BIOCKOHAJICHHS
MpolecyaTbHUX MEXaH13MiB, CIIPSIMOBAHUX HA 3aXUCT HEYNEPEHKEHOCTI CYIy.

BuszHaueHo, 110 Cy10BUH KOHTPOJIb y CTIpaBax MI0JI0 3JI0YMHIB IPOTH KHUTTS Ta
3I0POB’Sl 3AIMCHIOEThCS HE JUIIe (GOpMaIbHO, a Ma€e MarepiaibHO 3HAYUMUN
XapakTep, 3a0e3Mmedyrur JIOCTOBIPHICTh, MOBHOTY Ta HAYKOBY OOIPYHTOBaHICTb
JI0Ka3iB, 10 OEe3MOCepPEeHO BILUTMBAE HA PE3yNbTAT MPoBaKeHHs. HaromomeHo, o

3armo0iraHHs CyJIOBUM MTOMUJIKaM, TapaHTOBaHe €(hEeKTUBHOIO MPOIIEAYPOIO CYJA0BOTO
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KOHTPOJIIO, € OJTHIEI0 3 OCHOBHUX IIUJIEH KPUMIHAIBHOTO MPOBA/KEHHS y CIIpaBax i€l
KaTeropii, OCKUIBKM HACIIJIKK  HEMPaBWJIBHOTO  PIIIEHHA €  IOTEHIIHO

HE3BOPOTHUMHU.
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BUCHOBKHA

Ha mincraBi KOMILJIEKCHOTO aHai3y TEOPETUYHHMX JDKEpesl, MPUCBSIUYCHUX
poOIeMaTHUIll JTOCYAOBOTO PO3CIIyBaHHS, JOKA3yBaHHsS 1 CYyJOBOTO PO3TIIALY, a
TaKOX OI[IHKA YUHHOTO KPUMIHAJIHLHOTO MPOIECYyaThHOTO 3aKOHOIABCTBA, MPAKTUKU
Horo peamizamii Ta NPaBOBUX IIO3MIIN HaIlIOHAJLHUX CYJOBHUX OpraHiB 1
€BpOIENCHKOro Cyay 3 MpaB JIIOAUHU — 3a0€3MEUCHO TOCATHEHHSI METH 1 BUKOHAHHS
MOCTAaBJICHUX Yy JAHMCEpTallli 3aBlaHb. 3a MIJACYMKaMU MPOBEICHOTO JIOCIHIIKEHHS
c(hopMyJIHOBAaHO TaKi BUCHOBKHU:

1. 3’scoBaHO, IO Cy4YyacHMM CTaH HAayKOBOI'O OINpAaLIOBaHHSA Mpo0seM
JIOKa3yBaHHS CTOPOHOIO OOBHMHYBAY€HHS Y KPUMIHAIBHUX TPOBAKEHHSAX III0J0
3JIOYMHIB TPOTU JKUTTA Ta 3A0pPOB’S OCOOM HE OXapaKTEpPU30BAHUU HASIBHICTIO
KOMIUIEKCHUX MOHOTpPa(iyHUX HOCTIIKEHb, MIJATOTOBJICHUX BIAMOBIIHO A0 YMHHOI
JOKTPUHU  KPUMIHAJIBHOTO MPOLECYalIbHOTO TMpaBa, aKTyallbHUX 3MIH Y
KPUMIHAJILHOMY  3aKOHOJABCTBi, 30Kpe€Ma B  YaCTHHI, [0 CTOCY€TbCA
BIJIMOBIJIAJILHOCTI 32 yMHCHE BOMBCTBO, TSKKI Ta CEPEAHBOI TSKKOCTI TUIECHI
YIIKO/KEHHS, JOMAITHE HACWIIBCTBO, HEBUKOHAHHS MEIWYHUM TIPAIIBHUKOM CBOIX
npodeciitHuX 000B’SA3KiB TOLIO.

Buznaueno, mo micis HaOyTTS YMHHOCTI HOBHMH  TOJIOXKCHHSIMHU
3aKOHO/IaBCTBA, OKPEMi aCMeKTH JO0Ka3yBaHHS y 3JI0YMHAX MPOTH KHUTTS 1 3M0POB’S
0COOM PO3IIIAIATUCS TEPEBAKHO B PaMKax TOCIHIJKEHHS KPUMiHAIBHO-TIPaBOBOI
XapaKTEPUCTUKU Ta KpuMiHaiicTUKU. [IpoTe 11e He 3abe3neuye JOCTaTHHOTO PiBHS
TEOPETUYHOTO, MPABOBOIO M MPAKTUYHOIO OOIPYHTYBAHHS [ISJIBHOCTI CTOPOHU
OOBHMHYBaUY€HHS Ha €Taml JOCYAOBOIO pO3CHiTyBaHHS. Y 3B’S3Ky 3 LIUM BUHUKAE
notpedba y TIPYHTOBHOMY JOCHI/DKEHHI JOKa3yBaHHA B MeXax 1€l KaTeropii
KPUMIHAJIbHUX TIPABOIIOPYIIICHb.

Haromomieno, mo coiabHUN pomoBUil 00’€KT cTaB 00’ €qHYIOUYHM (HaKTOPOM
KPUMIHAJIbHUX TIPaBOTIOPYIICHh TPOTH JKUTTSA 1 3J0pPOB’S JIFOJAWHH, BOJHOYAC,

cnenudika BUIOBUX OO €KTIB IUX KPUMIHAJIBLHUX TIPABOMOPYIIEHb CTBOPIOE
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nepeyMOBH IS Oy 1X Ha JB1 Kateropii: 1) Ti, 10 CrpsIMOBaH1 Ha 3aXUCT KUTTS,
2) MoB’s13aH1 3 3aXUCTOM 3/10pOB’st ocobu. Ha mincraBi y3araabHEHHS O3HAK 3JIOYMHIB
OPOTH JKUTTA Ta 370pPOB’S BHU3HAYEHO, IO OUIBIIICTh 13 HHUX JEMOHCTPYIOTh
BIZIMIHHOCTI 32  HHU3KOIO  KPUMIHAJIBHO-TIPABOBUX 1  KPUMIHATICTUYHUX
XapaKTEPUCTHK. APTryMEHTOBAaHO, IO TaKl OCOOJMBOCTI BHU3HAYAIOTH CHEIUQIKY
Opolecy JOKa3yBaHHS B MeXkax Ii€l Kareropii 3704YuHIB. 3a3HaueHo, 10,
HE3Ba)Kal0YM Ha 3HAYHUM BHECOK YYEHMX Y Traiy3l KpPUMIHAJIBHOTO MpPOIECY,
3aJIMIIAIOTECS HEJOCTATHBO JIOCTIDKCHUMH TWTaHHS JOKa3yBaHHA Ta CYAOBOTO
pO3MJISIY 3JIOYMHIB TPOTHU JKUTTA 1 370pOB’ST 0COOHM, 30KpeMa 1 B ymoBax ii
0COOJIMBUX MPABOBUX PEKUMIB.

2. BusHaueHo, 110 JAOKa3yBaHHS CTOPOHOIO OOBHMHYBAYEHHSI 3JI0YMHIB MPOTH
JKUTTS Ta 3J0pPOB’S OCOOM IiJlT Yac JOCYJOBOTO PO3CIIAYBaHHS € Ii3HABaJIbHO-
NPAaKTUYHOK  JISUTBHICTIO, SIKa  3JIMCHIOETBCA B MeEXaxX  KPUMIHAIBHOTO
MPOIIECYaTbHOTO 3aKOHOJMABCTBA CIIITYMMH, IETEKTHBAMU Ta MpoKypopamu. Lls
JISUTIBHICT TIOJIATa€ B OTPUMaHHI, TIEPEBIPIIl, OIIHIII Ta BUKOPHCTaHHI JOKa3iB IS
M1TBEPPKEHHS] 00CTaBUH, 1O CBIIYATh MPO BUMHEHHS 3JI0YMHY, BCTAHOBJICHHS OCI0,
Kl HWOTO CKOinu, 1 3a0e3medeHHs OOIPYHTOBAHOCTI MPUNHATHUX MPOLECyaTbHUX
pilIEeHb.

VY3arajibHeHO, 110 JOKa3yBaHHS IPYHTYETHCS HA BIACHOMY MPEIMETi, 00’ €KTI,
3aBJaHHSAX, METI Ta 3aco0ax, IO BHUKOPUCTOBYIOTHCS 3 METOI JOCATHEHHS
BCTAHOBJICHUX PE3yJbTATIB. 3MICT JOKA3yBaHHS 3JIOYMHIB TIPOTH JKHUTTS Ta 3I0POB’S
0COOM YMOBHO TOJUISETHCA HA 30BHIIIHI Ta BHYTPIIIHI CTPYKTYpHI eneMeHTu. Jlo
30BHIIIHIX HAJEXaTh JBa B3a€EMOIIOB’s3aHl eTamu: 1) Oe3mocepenHe OTPUMaHHS
JOKa3iB; 2) iX Mmojayibllle BUKOPUCTaHHS B MPOLEC] JOKa3yBaHHSA. BHyTpillIHIMU
eJIEMEHTaMH €: Cy0’ €KT JOKa3yBaHHs, 00 €KT, MpeaMeT, 3aBIaHHs, METa, 3acCO0u Ta
OUIKYBaHUH pe3yjbTaT, Kl y CYKYMHOCTI ()OPMYIOTh JOTIYHY Ta (PYHKIIOHAJIbHY
OCHOBY IIPOIIECy JTOKa3yBaHHSI.

3. IlpoBeneHuit aHaii3 TEOPETHMYHUX MIAXOAIB /0 PO3YMIHHS CYTHOCTI
JIOKa3yBaHHS Ta HOTO KIFOYOBHMX CKIIQJIOBUX SK TIPOIECYaIbHOI JisJIBHOCTI CTaB

OCHOBOIO JIJIs BUCHOBKY NP0 HEOOXIAHICTh PO3MEKYBaHHS WOTO 30BHINIHBOTO Ta
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BHYTPIIIHBOTO 3MICTy (Cy0’€KTiB, 00’€KTIB, MpEeIMETY, 3aBJaHb, METH, 3aCO0IB Ta
OUIKYBaHOTO pe3yiibTaty). [Ipyu 1bOMy HaroJjoumyeTbcsi Ha HEAOUUILHOCTI BU3HAHHS
dakTy, MmO OOOB’A30K [OKa3yBaHHS TMOKJIAJACHUNA BHUKIIOYHO Ha CTOPOHY
OOBHHYBAU€HHS 4epe3 Te, 10 TaKWW MiAXIJT 3HAYHO 3BYXKYE 3MICT I[LOTO IMPOIIECY.
Oco0nMBO 3BaXKalOYM Ha Te, IO CTOpPOHA OOBMHYBAUCHHS BHKOHYE HE JIMIIE
¢yHKIit0 30MpaHHS [O0Ka3iB BUHU YU (OpMyBaHHS OOBHMHYBAu€HHs, aje U
3aiiMa€eThCsl BCTAHOBJICGHHSM YyCiX OOCTaBHH, SIKI CTOCYIOTHCS IMOJIIi KPUMIHAJIBHOTO
MIPABOIOPYIICHHS, IXHBOIO MTPABOBOIO OIIHKOIO 3 TIO3UIIIT KPUMIHAFHOTO MpaBa.

VY podi cy0’€KTiB JOKa3yBaHHsS Yy CIIpaBax Ili€l KaTeropii BUCTYNAaOTh CIiA4l Ta
MPOKYPOPH, SIKI B MeXaxX HaJaHUX M MOBHOBAXEHb 3/1MCHIOIOTH 30MpaHHs, aHATI3
Ta OLIHKY JI0OKa3lB 3 MeTow peamizauii (QyHkuii oOBHHyBaueHHsA. OcoOIHMBOCTI
nmpaBoBOi KBamidikallii, XapakTep 3aBJaHb 1 TSDKKICTh HACIIIKIB Yy TaKHX
KpPUMIHAJBbHUX MPOBA/KEHHSIX OOYMOBIIOIOTh IMIJABUIIEHY yBary A0 SKOCTI Ta
MOBHOTH JIOKAa3yBaHHSA, III0 BHMAara€ $K HayKOBOTO OCMHUCICHHA, TaK 1
BJIOCKOHAJICHHSI TIPAKTUKHU.

4. HaronomeHo, 10 Cy4YacHMM KpUMIHAJIBHUI Mpolec mependayae
pI3HOMaHITHI crocoOu 30WpaHHS J0Ka3iB, SKI BU3HAYAIOTHCS (PYHKI[IOHAIBHOIO
poiutto cy0’ekTa JoKa3yBaHHs (OOBUHYBAU€HHS, 3aXHUCTY, CYJy) Ta MPOLECYATbHOIO
dbopmoro ix peamizamii. Ile 3a0e3nedye THYUKICTh Ta aJalTHBHICTH JI0Ka30BOi
JISITBHOCTI J10 KOHKPETHOT CUTYaITii.

J1o OCHOBHUX CTIOCOOIB 30MpaHHs JI0Ka31B BITHECEHO:

— caigyi (po3mIyKoBi) i — K 0a30B1 Ta HAWOLIBII MOIIUPEHI MpolecyalbHl
3acobu 6e3mocepeTHLOT0 OTPUMAaHHS JIOKa30BOi 1H(pOpMaITii;

— HETJIacHI ciia4i (PO3IIYKOB1) i — 3aCTOCOBYIOTHCS Y CKJIQJIHUX 1 JATEHTHUX
MPOBAIPKCHHSX;

— BUTpeOyBaHHSA Ta OTPUMAHHS JOKa3iB — 3a0e3MeuyloTh JOCTYN J0 BXkKeE
ICHYIOUHX JKEPEIT T0Ka30BO1 iH(popMalii;

— TOJAHHS JOKa3iB yYaCHHUKaMHU TMPOBAKEHHS — TapaHTye peaizalliio
MPUHIUIIB PIBHOCTI CTOPIH 1 3MarajibHOCTI.

3a5eXHO BiJ TEPUTOPIATBPHUX YMOB, CIIOCOOM 30MpaHHs Ki1ach(piKOBaHO Ha:
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1) Taki, 0 peani3yroThCsl B MEKax KOMIETEHIIII Oprany J0CYI0BOI'O PO3CIIiTyBaHHS;
2) 3miiiCHIOBaHI B MeXax YKpaiHM IHIIUM opraHom; 3) Taki, 110 BiJOYBarOThCS Y
MeXaxX MDKHapOAHOTO CHIBpOOITHUIITBA. 3a pIBHEM aKTHBHOCTI Cy0’€KkTa
JIOKa3yBaHHs CIIOCOOU MOJIEHO HAa aKTHBHI M PEaKTHBHI, IO JO3BOJISIE MTOEIHYBATU
HIIIATUBHUM TONIYK JOKa3iB 13 BHUKOPUCTAaHHAM iHGOpMarlii, HagaHOi IHITUMU
ocobamu.

3a O3HAKOI 1HILIATUBU BHOKPEMJIIOETHCS JIOKA30Ba JISUIBHICTD, 1HIIIHOBaHA:
1) caiguum a6o TPOKYpPOpPOM; 2) CTOPOHOIO 3aXHCTY UM MOTEPIIIUM; 3) CYIOM Il
gac po3rIsay. 3a IPUPOJIO0 JI0KA30BOI0 JKEpesa CrocoOu 30MpaHHs MOIUISIOTHCS
Ha: 1) mepBUHHI — CHOpsSMOBaHI Ha Oe3mocepeqHe ofepkKaHHS (AKTUUYHUX JaHUX;
2) BTOpMHHI — TIOB’s3aHI 3 ONpALIOBaHHSIM a00 CHUHTE30M YK€ OTPUMAHOI
1H(popmarrii.

3a BIAKPUTICTIO M1l PO3PI3HAIOTH IJIaCHI ¥ HErjacHi crnocoOu 30upaHHs
JI0OKa3iB, 110 3abe3neuye OajaHC MK 3aXHMCTOM MpaB yYaCHUKIB MpOIECy Ta
e()EeKTUBHICTIO OOpPOTHOM 31 3JIOYMHHICTIO. 3a IIIJILOBUM IPHU3HAYCHHSIM CIIOCOOU
JIOKa3yBaHHsS CHOpAMOBaHI Ha: 1) BCTaHOBJIEHHS OO ’€KTUBHOI KapTUHU 3JIOUYHHY;
2) inenTudikaiiito cy0’ekTiB; 3) YTOUHEHHS CYIEPEWINBUX 00CTaBUH; 4) 30€peKeHHS
JIOKa31B.

JloBeIeHO, 10 HAJIGKHE HOPMATHUBHE DPETYIIOBAHHS IPOIEIYP OTPUMAHHS
JI0OKa31B, CyBOpEe AOTPHUMAHHS MPUHIIUINB JOIYCTUMOCTI, 3a0€3MeUYeHHsT peaabHol aii
npe3yMIuli HEBHMHYBAaTOCTI Ta IMpaBa Ha 3axXUCT € (PyHIaMEHTAJIbHUMU
nepeayMoBaMu €(EKTUBHOTO JIOKa3yBaHHS y CIIpaBax IMOJO MOCATaHb HA JKUTTS Ta
310pOB’s1.

5. VYcraHOBJIEHO, IO J0Ka3yBaHHIO MiUISATalOTh: MEXaHI3M CHPUYUHEHHS
IIKOAW JKUTTIO YU 370POB’I0; MPUYMHHO-HACIIIKOBUMA 3B’S30K; I1HTEJIEKTYaJlbHO-
BOJILOBHUI 3MICT ymucily. OTpUMaHHS JOKa3iB Ma€ CyMpPOBOKYBATHCSl TapaHTIIMU
HEJIOMYIIECHHS 0OBUHYBAJIBHOTO YXHITY.

OO6rpyHTOBaHO, MO BTpYYaHHS y (Pi3UUYHY IITICHICTE OCOOM TIPW MPOBEICHHI
IpoIecyalbHUX JIid MOYKE MaTH MICIIE JIUIIIE 32 CYBOPHMH MPOIETYPHUMHA BUMOTaMHU

Ta HaJICXKHOIO (hiKcaIli€ro.
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6. OkxpecineHO O0COOJMBOCTI  JOKAa3yBaHHS y HIPOBAPKEHHAX 00
HEMOBHOJIITHIX: BHM3HAYaJIbHE 3HAYEHHS MalOTh IICHMXOJIOTIYHI Ta I1HTEJIEKTYyallbHI
XapaKTepUCTUKU OcoOM, a HEJOJIKA pO3CHiAyBaHHS HaiyacTille IOB’s3aHl 3
HEJIOTPUMAaHHSIM MPUHITUITY 1HIUBITyali3alli npeaMera J10Kka3yBaHHS.

BusHaueHo THMOBI TOMHIKH CTOPOHHM OOBHMHYBaueHHs TMpu poOOTI 3
EKCIEPTHUMU JT0Ka3aMH, 30KkpeMa nopymeHHs BuMor cT. 290 KIIK Ykpainu mono ix
BIJKPHUTTSI CTOPOHI 3aXUCTY, 1[0 MOYKE€ MPU3BECTH A0 BTPATH J0KAa30BOI'0 3HAUEHHS
eKCIIEPTHUX BUCHOBKIB. OCOOIIMBO KPUTUYHUM II€H acCHEKT € MpH poOOoTi 3 JTaHUMH,
SIK1 HEMO>KJIMBO BIJITBOPUTH IMOBTOPHO (Oiomarepiain).

7 KoncraroBaHo, WHI0 MNPOTHUMIIS PO3CIIIYBaHHIO CYTTEBO YCKIIAJHIOE
BUKOHAHHS 3aBlaHb JOKa3yBaHHsS; 3allpOIIOHOBAHO KOMIUIEKC 3aXofiB il
HeWTpasizaiii, CIpsSIMOBaHUX Ha 30€peKEHHs JDKEpes JI0Ka3iB 1 3aXUCT yYaCHUKIB
IPOBAJKCHHS.

8. BuszHaueHo, 110 HOPMATUBHO-IIPABOBE PETYIIOBAHHS CTaTyCy MPOKypopa y
KpUMIHAIBHOMY IPOBA/KEHH] BIANOBIJAE €BPONMEUCHKUM CTaHJIapTaM, BOJHOYAC
noTpedy€e MOJAIBIIOT0 BIOCKOHAJICHHS B YacTHHI 3a0€3MEUeHHs] YITKOCTI Ta
y3TOJIPKEHOCTI Moro (yHKI[I 1 MOBHOBAXKEHb HA PI3HUX CTaAisIX MPOBAKCHHS.
3’dcoBaHO, IO CYTHICTh MPOIECYalTbHOI pOJIi MPOKYypOpa BHU3HAYAETHCA MOTO
IHTErpaJbHOl0 (YHKIEI0 — 3IIHCHEHHS KpPUMIHAJIBHOIO TMEpeciiayBaHHs, sKa
peani3yeThcsl y ABOX OCHOBHUX (popmax: 1) mporecyasibHe KEpiBHUIITBO J10CY/I0BUM
PO3CHiAyBAaHHM; 2) NIATPUMAaHHS MyOJ1YHOr0 OOBUHYBAaYEHHS B CY/II.

YcraHoBieHo, MO MpolecyalbHU (opMaT AisUIBHOCTI IPOKYpPOpa 3aJICKUTh
BiJ cTafil MpoBaKeHHs: 1) Ha IOCYIOBOMY €Talll MpOKypop 3abe3rneuye MOBHOTY,
00’€KTHUBHICTh 1 3aKOHHICTb pO3CIIAyBaHHS, KOOPJAUMHYIOUM Ta KOHTPOIIOIOUU
30upaHHs JI0Ka3iB; 2) y Cyll BiH peaji3ye TArap JOBEIEHHS OOBHHYBAaUCHHS 1032
PO3yMHUM CYMHIBOM, BHCTYIAIOUM TapaHTOM MYyOJIYHOrO IHTEpeCy W CTaHAApTIB
CTPaBEJIMBOTO CyI0YMHCTBA.

3’scoBaHO, MO JI0KAa30Ba MAISUTHHICTH MPOKYpOpa Ma€ TMOJBIMHY MPUPOIY:
1) 6e3nocepenHss — ocoOUCTE IHILIIOBAaHHS Ta NPOBEICHHS MNPOLECYATbHUX iH;

2) omocepekoBaHa — KEPIBHMI 1 HAIISIOBUN BIUIMB Ha OPraHW JOCYJOBOTO
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po3ciigyBaHHs 3 METOO (POPMYBaHHS HaJIEKHOT J0Ka30BO1 0a3u.

9. AprymeHTOBaHO, IO JOCYAOBE CHPSIMYBaHHS JOKa3yBaHHS IPOKYypopa
BU3HAYAETHCSI HOTO OOOB’SI3KOM JOCTIHKYBAaTH BCi BepCil MOAil 370YMHY, Y TOMY
YUCai Ti, IO CHPOCTOBYIOTh MPUYETHICTh IMI03PIOBAHOr0, IO BIJIMOBIAA€E
MDKHApOJHUM CTaHAapTaM AisUIbHOCTI oOBHMHYBauiB. Haromomeno, mo cnemnudika
IPOKYPOPCHKOI TiSUIBHOCTI Y CHOpaBax MPO 3JOYMHU TMPOTH KHUTTA Ta 3J0POB’S
0OYMOBITIOEThCS: 1) BUCOKOIO CYCIUJIBHOK HEOE3NEKO JisSHb 1 pU3UKaMHU CYJI0BOI
NOMMJIKH; 2) BUKOPUCTAHHSIM CYJOBO-MEIUYHUX, OIOJOTIYHUX 1 TMCUXOJOTTYHHX
3HaHb;, 3) HEOOXITHICTIO BCTAHOBJCHHS MEXaHI3My CIPUYMHEHHS IIKOAU Ta
MPUYUHHO-HACTIIKOBUX 3B’S3KiB; 4) JOMIHYBaHHSIM HEMpsMUX 1 (pparMeHTapHHUX
JIOKa31B y HU3Il BUIMAJIKIB.

OOrpyHTOBaHO, 10 MPOKYpOp BUKOHY€E BAXKIMBY 3aXHCHY (YHKLIIO I10J0
NOTEPIUINX, Kl HEPIJIKO BUCTYNAIOTh OCHOBHUMH HOCISIMHM JI0Ka30BOi 1H(oOpMaIlii,
10 MOTpeOy€e CTBOPEHHS YMOB Ui X O€3MEKH Ta YCYHEHHsI MICUXOJIOTIYHOTO THUCKY.
Hanexue 311lcCHEHHS! TPOKYPOPOM IPOLIECyaIbHUX TOBHOBAXKEHB y CyJl 3a0e3neuye
JOCSITHEHHSI TTPUHIUIIB 3MarajibHOCTI, PIBHOCTI CTOpPiH, JOMYCTUMOCTI JIOKa3iB Ta
HEYMEPEHKEHOCT1 Cyqy, IO € HEOOXITHOI YMOBOI YXBAJCHHS CIPaBEIJINBOTO
BUPOKY.

10. Bu3HayeHo, 110 y KPUMIHAJIBHUX MPOBAKEHHAX HIOJAO0 3J0YUHIB MPOTH
KUTTS Ta 3JI0POB’sl pe3yJIbTaTUBHICTh JCPKABHOTO OOBHHYBAYEHHS 3QJICKUTH BIJ:
1) onepatuBHOCTI Oprasizauii J0Ka3yBaHHSA 3 NEPIIUX TOJWH PO3CIIAyBaHHS;
2) kBamidikoBaHOi B3aeMoli 3 ekcnepramu; 3) nmpodeciiiHOi JT0Ka30BOi TAKTUKH B
Cy/Ii.

KoncraTtoBano, 1m0 MNpPOKypop € IEHTpadbHOK (Iiryporo y 3abe3leueHHi
3aKOHHOCTI Ta €(EeKTUBHOCTI pearyBaHHs JEp>KaBU HA HAWUTSKYl MOCATAHHS MPOTU
XKUTTS W 3I0pOB’S JIIOJMHH, IO BU3HA4Ya€ HWOTO TPOBIAHY POJbh Yy TapaHTYBaHHI
CIIPaBEIJIMBOCTI KPUMIHAJIBHOTO CY/I0YHMHCTBA.

11. CynoBuii po3risn y LMX COpaBax BU3HAYEHO LEHTPAIbHOIO CTaJIEI0
KPUMIHAJIBHOTO TPOBAJKEHHS, /1€ (OPMY€ETbCS BHYTPIIIHE NMEPEKOHAHHS CyIy Ha

OCHOBl1 CTaHIApPTy [OBEJACHHS «IM03a PO3YMHUM CyMHIBOM». (OOOB’SI3KOBO
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BPaXOBY€THCSA MMIJIBUILICHUNA PU3KUK HEMOMPABHUX HACHIAKIB CYZ0BOI MOMUJIKH.

CynoBuil KOHTPOJb Ha JOCYAOBIM Ta CYIOBIA CTamisiX PpO3TISAAETHCS SIK
KIIOUOBUM MEXaHI3M 3a0e3MEeUeHHs JIOMYyCTHUMOCTI JI0Ka3iB. 3’SICOBaHO, IO
HAJUICHHS CIIY0r0 CYJIi TOBHOBAKEHHSIMH BU3HABATU JI0Ka3U HEJIONMYCTUMUMU Ha
TOCYIOBIN cTaii cymepedmno O MPUHIMITY 3MaraJbHOCTI Ta TOBHOBAKEHHSIM CYIY
3IUCHIOBATH TTPABOCY/IS IO CYTi.

YToyHEeHO, IO OIliHKa JOKa3iB IOJ0 iX JOMYyCTUMOCTI 3ACOUTBIIOr0 Mae
3MIMCHIOBATHCA BXKE TMiJ Yac CYJOBOTO pO3MIBIAY — TICAS Oe3MoCcepeTHhOTO
JTOCITIJIPKEHHS JJOKA31B 1 3aCTyXOBYBaHHS MO3UIIINA CTOPIH.

BuznaueHo, 1m0 CyJ0BHl KOHTpOJb € TPEBEHTUBHUM 1 3a0e3mnedye
HEJOMyleHHsT (anbcudikaliii, MNOpylWeHb MpaB JIOJWHA Ta KOTHITUBHOIO
yIEepeIKEHHS CYY.

12. 3’scoBaHO, 10 HAJIEKHA YyYacTh 3aXHCHUKA € KPUTHUYHOK JJIA
rapaHTyBaHHs MpaB I1J03pIOBAHOI0/00BUHYBAYEHOTO, a MO0 JOKa30Ba iSJIbHICTh
HE 00OMEXYEThCS CIPOCTYBAHHAM IMO3UIllT 0OOBUHYBA4YEeHHS, a Iepeadadae caMOCTIHHE
dbopMyBaHHS JOKa30BOi 0a3u, y TOMY YMCII MiJ Yac BHUPILIEHHS NUTaHb II0J0
3ano0DKHUX 3axoAiB. JloBemeHo, IO TOKpAaIeHHsS IPaBOBHX MeEXaHI3MIB CTOPOHH
3aXHUCTY, 30KpeMa JOCTYMy 10 JOKa3iB MiJ 4Yac paHHIX €TamiB PO3CJiTyBaHHS, €
HEOOXITHOKO YMOBOIO 3a0€3MeUeHHs CIPaBeUIMBOCTI CYJOBOI0 PO3IJIsAY y ClpaBax

IIPO IOCATaHHA Ha JXKUTTA Ta BHOPOB’H.
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Ha mifgcraBi mpoBeleHOro aHamizy Kowmicis [iifiia BHCHOBKY, L0 MOJaHI
HaykoBi mpami B.P.Camamaxu MIicTATh HAyKOBO OOTPYHTOBaHi TEOpeTHYHI
MOJIOKEHHSI Ta TMPaKTUYHI peKOMeHAalii, 10 MAar0Th MiJACTaBU 3alpOBAJUTU 1X B
oCBiTHi# mpouec HalioHanbHOro HAyKOBOTO LEHTPY «IHCTUTYT CyIOBHX EKCTIEPTH3
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