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The author of this paper would like to highlight the importance of requirements for an
interview room and technical equipment as essential preconditions for succesful interview
of a child suffering from sexual violence, and the same time as a preventive measure against
the revictimization of a child. It also leads to sum up that principles on interview of a child
who suffered sexual violence must prevail under technical requirements for premises, and
technical equipment.
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This article aims to explain the activity of judicial expertise in the Republic of Moldova. The central
problem of the paper is the principles that guide the judicial expert in his professional work and how to
approach them. The activity of judicial expertise in the Republic of Moldova is a licensed one, however, in some
circumstances, the legislator provides for the possibility of training persons with recognized competence as
ad hoc experts. The benefits of this provision are obvious, but it is necessary to discuss the risks generated,
starting from the approach of judicial practice in the sense presented. In this sense, in this article the authors
present reasoning on how to approach the principles of activity in the field of judicial expertise, their impact
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on the evidence obtained scientifically and the entire judicial process. As a result of the analyses carried out
by the authors of the paper, a clear vision is put forward in the approach by the judicial body and the judicial
expert of the principles governing the activity of judicial expertise in the Republic of Moldova, so as to fully
serve the expected purpose — providing solid scientific support in solving judicial cases.

Keywords: judicial expertise; principles of activity; activity of judicial expertise; judicial body; ad hoc
judicial expert.

JesKi cnocTepekeHHs 1040 NPUHLMIIIB AiAJIBHOCTI y cdepi cya0BOi ekcniepTU3H
B Pecny6utini MosagoBa
Oav2a Kamapaza, Bikmopis Ilpicakapy, Illemp I[lemkogiu

s cmammas mae Ha memi nosicHumu oco6.ugocmi cydogo-ekcnepmuoi disiibHocmi 6 Pecny6.aiyi Mo-
dosa. lJlenmpaabHOK Npob.iemoro € npuHYyunu, sKumu cydosuli ekcnepm Kepyemucs y ceoitl npogheciliniii
pobomi, ma me, sk ix 3acmocogysamu. Cydogo-ekcnepmHta OdisiabHicme 8 Pecnybaiyi Mosadosa € siyeH3o-
BAHOM0, 00HAK 3a desikux 06cmasuH 3akoHodaseyb nepedbavae Mo*CAUBICMb HABYAHHS OCI6 I3 BUZHAHUM
pisHem komnemenmuocmi sik ad hoc ekcnepmis. [lepegaza Yybo20 no103ceH s € 04eBUTHOI, djie He06XiOHO
062080puUMU PU3UKU, KI B0HO NOPOAINHCYE, 38axcarouu Ha nidxid do cydosoi npakmuku, sskuti mym euceim-
JIeHO. ABmopu nponoHyrmMb C80€ 6aueHHs npuHyunie disiibHocmi y cdhepi cydosoi ekcnepmu3u, sucgim-
JII0Mb IXHIl 8naue Ha Haykoeo ompuMaHi dokasu ma eecb cydosull npoyec. Y pesyrsmami npoaHai-
308aH020 agmopamu mamepiany 3anponoHoO8AHO Yimke 6a4eHHs nidxody cydogozo op2aHy ma cydogozo
ekcnepma 0o npuHyunis, ujo pezyawrms disaabHicms cydogoi ekcnepmu3su 8 Pecnybaiyi Moadosa, das
mozo w06 NOBHOK MIipo BUKOHAMU NOCMAB/AEeHy Memy — Hadamu NOMyxcHy Haykogy niompumky 01
p038’s13aHHs1 cydosux cnpas.

Kawuoesi caoea: cydosa ekcnepmusa; npuHyunu disiibHocmi; disiabHicmbs cydoeoi ekcnepmusu; cydo-
suli opeaH; cydosuii ekchepm ad hoc.

In the Republic of Moldova, the principles of activity in the field of judicial expertise
are provided by the legislation dedicated to the field [1, Articles 4—10]. According to these
principles, judicial expertise is carried out within alegal framework, respecting the rights and
freedoms of the president, the independence of the expert, objectivity and completeness of
research, confidentiality, impartiality and fairness [1, art. 4]. The activity of judicial exercise
is guided by these principles in both civil and criminal proceedings.

It is important that the court expert, in the exercise of his professional activity, strictly
observe and be guided by these principles, since in case-law, the opinions of court experts
have a role of «scientific judgment,» and, respectively, given their scientific basis, expert
opinions nevertheless constitute evidence of particular value [2, p. 20].

Next, we will focus on some practical aspects related to this topic, given the need for the
correct approach of principles in the activity of judicial expertise by both judicial experts
and judicial bodies.

At present, the legislative regulations in the Republic of Moldova on the discussed issue
are quite discreet, but there is a practical misunderstanding of the meaning of principles on
the part of the subjects of expertise and much more on the part of the judicial body. Among
practicing legal experts, although they are the first to know them in order to apply them in
their daily work, we meet many who approach in a somewhat «strange» way the principles
of activity in the field of forensic expertise and act as they think, based on individual reasons,
based on their own experience or that of colleagues, etc.

In this regard, we note that in the judicial practice of the Republic of Moldova there
are situations when the judicial expert is invited to a court session or before the criminal
investigation body in the phase prior to conducting the judicial expertise to provide help
in formulating questions, preparing the necessary objects for expertise, collecting samples
for comparison and other activities, at the discretion of the judicial body. If, in the case,
when the court expert had appeared to formulate the questions, we can find that there is
a basis for recusing him, given that the judicial expert has a different status from that of
other participants in the proceedings. He is neutral towards the parties to the trial, he does
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not have the role of presenting someone’s interests by conducting expertise [3, p.17]. Thus,
the given circumstances indicate the violation of the principle of non-bias in the activity of
judicial expertise [1, art.10].

In the practice of our institution, whenever it happens that experts are invited to the
judicial body or to court at the stage of actions prior to carrying out the judicial expertise,
the respective body is informed of the justified reasons regarding the impossibility of
delegating/appointing the judicial expert under the conditions set out above, some judges
unjustifiably qualify the «impossibility» as refusal to perform the procedural act, imposing
judicial fines on the management in this regard. Furthermore, guided by the principle
that the application of the sanction does not exempt from the obligation to perform the
procedural act, it continues to insist on the presence of the judicial expert at the stage prior
to carrying out the expertise.

The same is observed with regard to court decisions requiring the appointment of
the judicial expert prior to ordering the expertise, even though the procedural legislation
expressly provides for the cases and manner of appointing the expert, namely: 1. By the
court: The expert chosen by mutual agreement of the parties or ex officio, in the absence of
agreement of the parties; 2. By the head of the institution: If only the institution that is to
carry out the expertise is indicated in the conclusion on carrying out the judicial expertise
[4, 5 Art. 149, para (2) — (3)].

Taking into account the provisions of the procedural legislation [5, Art. 148—150], the
meeting, regarding the actions prior to the judicial expertise, is organized only with the
participation of the parties and only after ordering the expertise, appointing the expert,
asking questions before the expert, etc., not vice versa, in the absence of conclusion,
regarding the carrying out of the expertise, the head of the expertise institution being unable
to designate the expert who will carry out the respective expertise / «in order to carrying
out the expertise requested”.

We have brought up these situations by way of example, in order to show how, in practice,
the application of procedural rules actually takes place. We note that in the circumstances
described, apart from the fact that the procedural provisions are not correctly applied, the
principles of activity in the field of judicial expertise are also not taken into account, taking
an unprofessional approach to the activities related to the performance of judicial expertise.
However, such treatment of the discussed subject has negative consequences on the process
of investigating judicial cases, as it creates deficiencies in providing them with scientific
evidence, considerably extending the terms of settlement, etc.

In the context of the principle of expert independence, we observe situations in which
the independence of the expert from the authorising officer is misunderstood as an
organizational one, this, in the case of the expert, being a much more complex one. From
ascientific point of view, the independence of the expert mustbe regarded as one of the forms
of his conviction, namely the inner form, called «intimate conviction». The expert’s intimate
conviction is based on his procedural independence, being free from any interference in
his activity of the authorising officer and those interested. This means that the expert’s
conclusions must reflect not only the objectivity of the research, but also be based on his
conviction [3, p. 52].

Respectively, the principle of independence of the judicial expert, including in itself
a complex, multilateral formation, with a number of interspersed aspects: gnoseological
and psychological related to his knowledge activity, is not related to the organization of the
activity in the sense of departmental membership (belonging to the same organizational
structure as the authorizing officer).

Thus, we believe that the principle of expert independence must be understood in
accordance with the statement in the law, namely: «... to the authorising officer of the judicial
expertise, to the parties to the judicial process, as well as to other persons interested in the
outcome of the judicial expertise. [1 Art.7, para. (1)]. Respectively, it is necessary to avoid the
involvement of the judicial expert in activities that may prejudice this principle, including
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in activities involving knowledge of the parties to the process, the object of expertise, the
formulation of objectives (for himself), the preparation of material for expertise, etc., which
is insisted upon, as it would not be sad, namely by those who are invested by law to «watch»
over compliance with all legal rigors throughout the investigation of judicial cases.

According to the logic of things, if we proceed according to the systemic principle of
applying legal norms, on the subject covered in the article, there should be no problems in
ordering and carrying out judicial experience. However, as daily practice shows, the actors
of the justice process give different interpretations to the principles of activity in the field of
judicial expertise, stipulated in the legislation.

Next, we will present some reasoning about issues in judicial practice related to the
application and other principles that guide the activity of judicial expertise.

In this context, we often observe a erroneous understanding of the principle of objectivity
and fullness of research, because the authorizing officers, in their acts of ordering judicial
expertise, indicates the methods to be applied by the judicial expert in order to solve the
objectives submitted. Also, in the ordering acts we find, lately, limits placed on the expert,
indicating the way to go in order to reach his conclusions. It is very ridiculous when we
meet such provisions in prosecutors’ orders or in court settlements. How then to look at
the principle of objectivity and fullness of the research that the judicial expert is obliged
to respect when performing the expertise or what we do with his independence from the
authorizing officer in the gnoseological and procedural sense to which we have warned
above in our work?

As we see, the situation with the attitude towards the obligation to carry out the activity
of judicial expertise in accordance with the principles stipulated in the legislation, which
begins with the stage of arrangement of the expertise — governed by the judicial body
(coordinator ) [6, p. 28], currently in R. Moldova is one that leaves much to be desired.

We warn on the fact that, according to the legal provisions, the given prince must be
understood as a development of the activity by the judicial expert ”... correctly and conducts
research on the objects of expertise on the basis of objective, complete and all aspects,
applying modern achievements of science and technology and choosing, to the extent
necessary, appropriate research methods for solving problems submitted”. We see that
there is no room for provisions from the judiciary on research issues and methods. In the
gnoseological and procedural sense of the problem, we find voices from local and foreign
scientific researchers who very clearly state that courts or other judicial bodies cannot
dispose of the working methods to be used in carrying out expertise, their choice being
the exclusive attribution of the expert [7, p. 62]. According to the legislation of R. Moldova,
nor the head of laboratory, under whose subordination the expert is, is entitled to indicate
them on the working methods and procedures to apply when performing the expertise. It
can only return to the judicial expert the report to be completed [1, art. 17 lit. d)]. Moreover,
this should not be done by the expert officer, who, unlike the head of the laboratory, does not
have the necessary knowledge and skills in this regard.

Therefore, the ordering by the authorizing officer of the mode of operation, which must
be followed by the judicial expert in carrying out the expertise or reasoning from which he
must appear in formulating the conclusions, it is nothing more than an interference with his
professional activity and a flagrant violation of the principle of objectivity and fullness of
research. It is the duty of the judicial expert to decide on the methods of examination and the
aspects under which the research will be carried out in order to formulate the conclusions,
being the only one competent to present the specialized scientific opinion regarding the
expert task and fully responsible for it.

At the same time, the reality shows that, on the independence of the expert’s reasoning
and the activity of judicial expertise, it influences a lot of factors and the existence only of
procedural provisions in this respect, obviously not enough. Finding out state institutions
of judicial expertise under the same bodies of executive power, as well as the judiciary,
for example, within the Ministry of Internal Affairs. Those circumstances, of course, have
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a negative influence on both the independence of the judicial expert and the institution of
expertise, generally [3, p. 94].

On this subject, there is a lot of research, the authors of whom, in the end, are concerned
about the need to take into account that the solution is not to ensure absolute independence,
which, like any other abstraction, in the conditions of real society, it is untouchable, although
to it, of course, it must be [3, p. 95].

We would like to present our opinion on the situations recorded in practice, when the
judiciary erroneously addresses the principle of independence on its person, although there
should be no such cases, based on the fact that the judicial expert should have understood
him best. The independence of the judicial expert is seen by many of those who carry out the
professional activity of expert, as a ” permission ” to act at will. Of course, the given attitude
is not correct, the judicial expert having to perform a cognitive activity, which presents itself
as a relationship between creativity and standardization, depends on the scientific level
of the elaborated methods and the methods of solving the expert tasks of a certain kind,
specialty [3, p. 94]. As we see, the judicial expert, in addition to having certain limitations in
his activity, dictated by the procedural law, is obliged to respect the methods of performing
the expertise. Independence, in this case, manifesting itself in selecting according to the
principle of objectivity and fullness of research, that methodical and within the methods
recommended by it ".. choosing, to the extent necessary, appropriate research methods
for solving problems”. Every choice of judicial expert, in the sense of method, must be
scientifically argued, as well as any deviation from the conditions of its application. The
given things are required to be set out in the expert report, based on the fact that the judicial
expert conducts examinations on objects with a status "unical” and will formulate scientific
opinions, which will be recognized as such, only to the extent that the techniques (methods)
used are generally accepted as appropriate by the scientific community in the field in which
the expertise [7 is performed, p. 27].

Likewise, the independence of the judicial expert does not mean that he is free to examine
what he wants. Unfortunately, there are situations in the practice of judicial expertise, where
the scientific opinions of experts are not based on the results of examinations of material
evidence submitted by the judicial body or obtained in accordance with the procedure
for conducting the judicial experiment, or the examination procedure, etc., the data being
taken from various dubious sources. Such an approach is unprofessional and has nothing in
common with the activity of judicial epxertysis. However, the judicial expertise presupposes
”... scientific-practical research activity, ... by performing methodical research with the
application of special knowledge and technical-scientific procedures for formulating
reasoned conclusions ..” [1, art. 2].

Therefore, the judicial expert does not have "permission, to examine what he wants
and wants, but has clear responsibilities given by law to conduct research on the objects of
expertise, according to the methodology, using special knowledge, techniques (methods)
and technical-scientific processes and to formulate, based on this research, conclusions
argued on scientific criteria with reference to the problems submitted.

Incorrect approach to the principles of activity in the field of judicial expertise, both by
the judicial bodies and by the judicial experts, leads to enormous difficulties faced by the
judiciary in using the evidence with expertise in the causes it investigates.

Based on the above, with reference to the approach of the principles of activity in the
field of judicial expertise in the process of conducting judicial expertise, we consider that
the following aspects must be taken into account:

1. Theindependence ofthe judicial expertin the sense of freedom of knowledge presupposes
his sovereignty (of the expert) regarding the choice of research methods, although he is
obliged to argue logically and scientifically this choice.

2. The principle of objectivity and fullness and expert research is outlined only in
connection with the free choice of research methods, in a unique algorithm of scientific
activity of knowledge of the object of the exhibition, meaning a certain chained series of
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methodical, consistent examinations, based on the scientific methods in the necessary
field, appropriate for solving the objectives of the expertise.
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This paper will present a proposal for the introduction of standards in order to apply forensic methods
in the judiciary. A proposal for the application of forensic methods in the United States of America will be
presented, as a good practice for its implementation in European countries. This mostly refers to the Fray
standards from 1923 and finally the Dauber standard from 1993, which is still used in the United States of
America, as a reliable method for verifying the application of forensic methods in the judiciary.
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[IpUAHATTA CyJL0BUX A0Ka3iB — sAKi CTaHZapPTH iCHYIOTh?
Anekcandap leanosuy, Hamanis PisnineHko

Bucsimzeno npono3uyito wodo enposadiceHHss cmaHdapmis 0451 3acmocy8aHHs cydo80-eKCNepmHuUX
Memodig y cydosili cucmemi. [I[pedcmasaeHo nponosuyiro wodo imniemeHmayii cydoso-ekcnepmHux me-
modis, 3anosuyeHux y Cnoayvernux LlImamax Amepuku, sik npukaad eda.10i npakmuku, eidHoi enpoead-
JiCeHHs1 8 egponelicbKux KpaiHax. 30e6inbuiozo ye cmocyemucsi cmandapmie ®pas (1923) ma [aybepa
(1993), siki do cboz2odHi sukopucmosyrome y CIIA sik HadiliHUtll Memod 0.1 nepegipku 3acmMocy8aHHs Cy-
doso-ekcnepmHux Memodia y cydogili cucmemi.

Kawuoei caoea: cydoso-ekcnepmui memodu; cmaHdapmu3ayisiy cydositi ekcnepmusi; npasuso Ppasi;
npasuo /lay6epa.

At the end of the twentieth century, the foundations were laid for the modern
understanding of the acceptance of forensic sciences in the judiciary. Judicial proceedings
are becoming more and more diverse and require specific and sophisticated knowledge,
and scientists as forensic experts, protected by the authority of science, give statements
that judges, prosecutors, lawyers and interested parties in the proceedings simply cannot
understand. A legitimate question arises, who and how can determine the reliability of the
method used by the forensic expert in a particular case?

In the legal systems of individual countries, there are certain restrictions on the
application and use of forensic findings, that is, scientific evidence. Judges are relatively
free to evaluate any evidence that is relevant to the resolution of real-factual issues in
a particular case and procedure. The majority of courts in individual countries traditionally
require that the proposer of scientific testimony (forensic expertise) must prove that this
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